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THE 


PREFACE. 


L aw and ZQiriTY, the fubjc£fcs of the cn(uing Cafes, 
muft be allowed to be the fupreme excellencies 
in all civil governments ; and as no nation can poflibly 
^xift without thofe rules and fandbions, fb their eflabliih* 
ment and advancement will be acknowledged to be 
the chief honour and glory of the prince, as well as the 
higheft iccurity and happincls of the people. 

The first part contains Cafes argued arid adjudged 
in the Court of King's Bench, from the beginning of 
Michaelmas Term 1721 to the end of Trinity Term 
1726, wherein arc illuftratcd and explained, not only 
many of the moft modern^which are always the *beft 
eftablifhed) rules of pradbicc and methods of proceeding 
in that court, but many ufeful and curious points, re¬ 
lating to the rights and prero^tives of the Crown, as well 
as to^thc private and particular rights of the fubjedb ^ 
in the'arguing and* debating whereof not only divers 
former abftrufe opinions are cleared up and fettled, but 
likewife many antient and modern ftatutes illuftratcd and 
explained, 
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The 



HIE p R E F,A e ty 

Th^ tATTEVt PART (^) of this Collection cpnfifls of 
fome (elected Cafes argued and decreed in die High 
Court of'ChaAcery, between Eafler Terniy in the eighth 
year, and Trinity Tcrmyjxn the eleventh year, of George 
the Firft^ inclufive ; wherein not only divers of the points ^ 
and (latutes before-mentioned are expounded and deter¬ 
mined by an equitable conftruCtion, buf* alfo feveral in- 

flances of relief given in cafes not relievable at law. 

^ 0 


• • • * 

It alfb contains the three following Calcs on Appeals i> 

First, The cale of Trevor v. Trevor^ relating to 
marriage-articles and di'^ers other f.*ttlemcnts, m?de by 
Sir John Trevor, late MaJlerjof the Roik^ decreed and 
appealed in 1719. 


O 

Secondly, The cafe of Roper v, Radcliffy on the Ita- 
tiite II. & 12. PF^L 3. c. 4. for difabling papifts „to , 
purchale lands, decreed and appealed about ° the year 
1713, with two learned and elaborate arguments on the 

liearing of that caufe. 

* 

Thirdly, The cafe of the Lord Derwentwatery upon 
an appeal from the commifiTioners of forfeited eftat^s, 
heard before the Judges thereto delegated, the (ixteenth 
day of February 1718, in the^Qfth year of George the Fifft^ 

{a) The latter part here alluded to novr forms th# ninth volume of 
thele Reports. 
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PREFACE 


TO THE 

SECOND EDITION. 


T IJE Editor having been favoured with a fight of 
many marginal Notes, and Corrections made ibon 
after this Book was publifned, by a Gentleman then at the 
Bar, for his own private ufe, and founded upon contempo¬ 
rary notes of the eafes therein contained, and judging 
from fuch marginal notes and corrections “ that the book 
‘*^*muft: have been exceedingly imperfeifl and erroneous,*’ 
has done his beflr endeavours to fupply the defeCts of the 
former wretched edition. 

He has, befid^s, added many references to Books of 
Reports puhlifhed fince, which comprehend a period of 
near forty years. 
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Cafs i« 


W RIT OF ERROR on a judgment given in the court of If a paifon libel 

king’s bench in Ireland lb). ipiricoal 

® . court for tv)» 

The cafe was thus : One Neale libelled in THE spiritual 
COURT there for two third parts of the tithes due to him for dry 
cattle fed in fuch a parifh, he. declaration in 

. . prohibiticD) th« 

idefendant jJead a right to two irtrgral forts of the tithes of dry cattle^ between the 

libel and the declaration is not material.•»Yelv. 79. 6. Com. Dig. ** Prohibition *,(K.)« x. Mod. x8|.. 


cafe was argued oiyc before, (i) The writ of error to the kfeg’s 
''%SifFnSy, ay January lyao, and dve * 1 bcnch in on judgments given ill 

more exceptions were taken ; which fee the courts in li e/and is taken away bp 
in Fertefc, Rep. 350. The cafe at large, 23. Gto 3. See Mr. Chriilian^s edit, 
with both the arguments, and the opinion 1 vol. BS. Com. 104. and Mr. Seijeant 
cf the Court, are in Stra. 482. — Note to Runnington's fifth edit, of Hale's Com* 
/irmer tditm. Law, voL il. page 7 to x8. note (AJ* 

Vol. Vm, B Tlif 
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Leon. T15. 

13. Co. 58. 8g 


Midiaelinas Term, 8 . Geo. 1. In B, R. 

I'hc defendant fnggefted, for a prokiblttorty that the cattle fof 
which thofvj tithes were demanded were biajfi of the plough^ and 
other dry cauls fed in the fuid parifli with hay andftubbles ofcornj 

for which tithes had already been paid. 

A PROHIBITION was thereupon granted; and that the right 
might come ill tpiellion, Stratford was ordered to declare upon the 
prohibition j which he did, and in the fame manner as^ before he ■ 
had fuggcllcd, and concluded his declaration^ that the defendant 
had proceeded in the fpiritual court after a prohibition delivered, 
&c. et contra prohibitioncthy b’r. 

The defendant pleaded, that the cattle for which he had de-i 
manded the faid tithes* were not fuch as the plaintiff had fet fo/th 
in his declaration, nor fed with fuch hay and fhibbles for which 
tithes had already been paid : and then pleaded, that he had a right 
to Hvo integral parts of the tithes of all dry cattle fed in that parifli; 
and that he had not proceeded contra formam prohibitionis^ ^c» 

Upon this they were at ifiue; and the defendant had a‘verdi£land 
judgment for a confultation j which was awarded. 

* On this judgment the now plaintiff brought a ivrit of error* 

It was insisted for him, that there w'as a variance in the 
pleadings, and that the verdict would not fupport this Judgment^-,* 

First, As to the variance in the pleadings, viz. the plaintiff in 
the fpiritual Cfvirt had by his libel demanded two third parti v.f the 
tithes due to him for dry cattle, &c. and bcin^ defendant *111 the 
action, he claimed a right to t wo integral parts of the tithes, &c/ 
fo that his pica varies from his libel, and therefore a confultation. 
ihould not be awarded, bccaufe that gives him a power to fue for 
any thing not in the libel j therefore he has made no fufficient 
title. 


To WHICH it was anfwcred.^ that the awarding a confultation is 
no more than giving the defendant liberty to proceed on his for- 
mer libel in the fpiritual court, and confequently if there be any 
\ariance between the libel and the plea, it is no caufe to reve.fe the 
. judgment, becaufe the confultation gives him no new power to 
fue for any thing, but only to proceed on that very libel which he 
had already exhibited j that it is a matter of appeal, not of prohibi< 
tion : but however that thgre could be but one part remaining. 


j '1 HE Court was of opinion, that the awarding a confultation is 
^omorc than fetting afult the prohibition.^ and giving thq plaintiff 
in the fpiritual court liberty to proceed on his libel j that 
the variance between his libel and hh plea is not'material; for 
though in the one t wo il'lrd parts arc demanded, and i^ the other 

iiYzit be undtrliood fecundum fubjeilam 


ti:!o integrai p 


•f 


Ki-iicruirn. 
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S£C6nDLY, As to the verd\£t^ it was obicfted, that thc^ury A «rdia cn a 
found that the cattle for which the fahl tithes wore demanded were ^^cLration ih 
not fed with hay and ftubhics for which tithes had,been already 

paid, but they did not find that there were any proceedings in the materulMrtsof 


^iritual court after a prohibition deliver <d. 

It was insisted for the plaintiff \n this action, ilKitif the 
ifTucs arc not found, this judgment cannot be lUpported ; and it is 
part of this iflue, that the defendant had proceeded in the fpiritiial 
court after a prohibition delivered i and if this had been found, 
then the plaintiff would have been entitled to damages. It is true, 
if an iffue be joined on part of a thing in fuit, and that part is 
found by thejury, fuch a finding will I'upport the judgment; but 
vwhen fcvcral ilTucs arc joined, as in tills cafe thby are, and fome arc 
found, and fome not found, the verdittis infufbeient (a). (.^'W 

Cur. concejftt.) It is certain, that the plaintiff would have been 
entitled to damages if this matter had been found ; for the cafe of 
Anger v. Bower [b) is an authority in goint, v/herc it was found, 
and the plaintiff had judgment for his damages. It is true, that 
judgment was roverl'ed, but it was bccaufe the plaintift’ had not 
laid a venue where the proccedinga»were, &cc. after the prohibition 
delivered. 


thcifiTue.ia i-f'od, 
l: • u- 
ry do not H.nd 
iiny tiunj re- 
fpvfllngthe|»ro- 
Cftdings after 
the i)!Ohibition ; 
for the allegation 
of the c 9 »tcmpt 
is merely matter 
of form. 

S. C. i.Stra. 

48z. 

Fort. 350. 

Cro. Eliz. 854. 
2. Lev. 111. 
Stra. 843, 

Ld. Ray. 1518. 
I. Wilf. 44. 

5. Com. Dig. 

“ Pleader” 


To WHICH it zvas anfveredy tb.atthls objecllon is only to matter 
^f form, which is cured by the verdict (c) i for the not finding 
*■ any proceedings by the defendatit after a prohibition delivered, # 
3Lt)'ii»,-o/itra probibithncTtiy is merely formal, and like the not 
£nding the bfealTing and entry vi et urmis in an a^ion of tref- 
^ pafs \d). 


[3] 


The Court. It is true, that v.hcrc fcvcral iflucs arc joined, 
a verdict which finds one, and not the other, is not good j but in 
this cafe the not finding any proceedings in the fpiiitual court 
contra formant prohibitionis is but matter of form. However, this 
*• verdidt has found all the material parts in iffue ; and therefore itjs 
• fufEcIenttt) fuppSrt this judgment. I'he allcdging in the declara¬ 
tion, that the plaintiff In the fpirllual court proceeded there contra 
fornifim prohibitionis is but a fuppofed contempt, and fuggefted by 
the plaintiff in theaddion as a ground for a prohilitiony and the not 
finding this contempt is altogether immaterial; it is the fome with 
not finding vi et armis in an adlion of trefpafs. It is true, that 
there arc precedents both ways; but in fuch cafes the Judges 
•always follow that which is leart prejudicial. As to the cafe of 
Anger v. Bowery there was adlually a proceeding after a prohJbitlo.n 
granted; and this was found by thejury, and damages aflefled; 

being laid fin a wrong county, thejury could not 
fubjedlthe defendant to pay the damages ; and therefore that judg- 
. ment was fet afidc; fo it is out of this cafe. Befidcs, if the piain- 


{a) 3. Lev. 39. 55. W. Jones, 447. 
T. Roll, Abr. 515. 575. Plowd. 471. 
T. Jones, 128. 

{b) I. Vent. 348. 350. 


(f) I. Saund. 81.140. Show. Caf. ParL 
aoi. B.lhop v. Needier, Plowd. 468. 

(<f) Raft. Ent. 490. Townfcrd’s 
Tables, 172, Leon. 240. 

a tiS 
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tiff \^ould have any advantage by the dcfcndant*5 proceeding after ft 
prohibition, this being matter of cvidcnccj he fliould have proved 
it at the tri.'ri, and infiftcd on his damages; which he has not 
done. 


The judgment, therefore, was affirmed by the whole Court, 

*[ 4J 


Cafe 2 


The King a^ainjt Clegg. 

Tuefday^ 7 November 1721. 


The feffions 

may make an 
crljr'- il 6."dfr of 
bahardy.but the. 
party ought to 
be fi'fnmrr.cd ; 
and tliereforcthc 
Court will in¬ 
tend atummons, 
though not slat¬ 
ed in the order. 

S. C. 1. Stra. 
475 - 


^FIE DEFENDANT C/e^g v/as, by an order of feffions made by 
two jufUcesoi* tlv: peace (o), adjudged to be the putative 
father * of three bafcird children ; and it was Ordered, that Rc 
fhould pay ten pounds to the overfeers of the poor of the pariih of, 
3 cc. “ for charges which the fold pariih had already fuftained by rca- 
“ fon of thofe baftard children,” and two (hillings and fixpence 
every week “ for fo long time as the faid children, or any or 
“ either of them, fliould be chargeable to the faid pariflT.” 

It was insisted on Cleggh behalf, that the order Was irre¬ 
gular. 


First, Becaufc it did not fet forth that Cbjg was du/y fum- 
moned to appear before them. It is true, it fet forth that he had 
Kotice to appear^ but did not flicw for what caufc; and therefore it 
is no regular fummons. Nor does it appear that he was ever k-f^rd. 
This order being made at the feffions is very different frop an 
ci der made by two juiliccs, becaufc from that the party has a right - 
of appeal (b). 


Pratt, Chief JnJiice. No notice feems neccffiiry. In the 
cafe of 'The King Simpfon (c), upon a convie^ion for deer- 
llealing, after long deliberation, wc adjudged that he might be 
cenviited witliout his general appearance [d]. 

i t 

Eyre, Juflce,. The rcafon why it is not neceffary to (hew 
(I notice in an order of two juftices is, becaufe the party has an 
appeal to the feffions, where he may be heard. It was never'fully 
determined until Eajier Term^ in the eleventh year of ^teen Anne^ 
that the feffions has original jurifdiftion of baftards. I'he flatute 
of 3. Car. 1. c. 4. w'hich has given the feffions jurifdidion, has 
given them the fame power as the two next juftices have by the 
i.B. Eli%. c. 3. ; and if fo, why cannot an appeal lie to the next' 
feffions from this order as well as if it had been made by two juf¬ 
tices ? Befides, this being an order made by the feffions ij\a ni^p 


(a'', It was an order made originally at 
the feflions. 

[b) Seethe cafe of Reg. v. Cripp?, 
Eaftcr Term 11. ^w«<, Sett. & Rem. 
page 38. pi. 63.; Rex v. Auftin, port. 
309, 310.} Rex ■». yenable,, port. 377, 

378. 


(<•) Hilary Term 3. Gee. t. Strange, 
46. 

(J) Stra. 44. TO. Mod. 148. 341. 
378. Glib. Cafes, aSa.—See allb Bof. 
cawen on ConvicUons, 5a to $7. 

of 
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of which they have jurifdi« 51 ion, we ought to intend their proceed- Th* Kino 
ings regular, when the contrary docs not appear. • 

^i.£CG« • 

FORTESCUE, Jujiice. As to the want of notice, natural juftice Cro. Car. 470. 
requires that every man fliall be heard bcfpre he is condemned in |>l. *. 
judgment, unlefs through his own default. But though every perfon 
accufed ought to be fummoncd, yet the queftion will be, whe-? 
ther fuchfummons muft of ncceffity appear upon the record. A 
fummons is always fet forth in cafe of a manaanius ; and in a con- 
viftion for deer-ftealing, as in this cafe, it lhall be intended that 
the defendant was fummoned, fince the contrary does not ap¬ 
pear [a). ^ This exception was made in the cafe of an order for 
removing an appreniice ; but it was over-ruled on the fuppofition 
of regularity. 

Pratt, Chief Juflcc , I do not underftand the diftinction 

which has been taken when we arc to prefumc the proceedings by 
juftices regular, and when not; for we .arc to examine all their 
proceedings upon a fuppofitiou of irregularity. The cafe of The 
^ueen Lunn (/») I heard Lord Parker, when Chief ’JuJJice^ 
deny for law ; and I fliali never give any opinion to confirm fuch 
an order ; for whether the wages^verc due for hulbandry or nor, 
was the pointof their jurifdiftion j and fure-ly we can never intend 
‘them to have jurifdidtion of what they do not {hew to be within 
^theirjurifdiclion. As to the argument that no notice is neccflliry, 
bccaufe an appeal lies to the next fcflions, 1 do not fee how an 
appeal can lie from one feiuons to anotticr, lince it is the fame 
court, thougb campofed of different perfons. It is admitted, that 
the juftices of peace have an original jurifdillion in cafes of 
hajlardy-i and that their orders, if regular, ihall be conclullve (r) j 
bqt if irregular, as this is, they fliall be quaflied. 


Secondly, It was objoi 5 lcd, that the twojufticcs have no power The putative fa- 
to charge him with a fum in grofs ; and the cafe of The ^ucen v. thcr otabaftaid 
Stevenfon Id)^ in Mkhachiias Teniu in the tenth year of ^ueen 
A»*.wa^cited. . 

The Court. A putative father may be charged with a fum ® 
in grofs, though this is fccmingly againft the ftatutc i8. A 7 /z. C..3. 
by which tlje power given to the two juftices is to charge the 
mother, or reputed fatlier, with the payment of money weekly, 
but they have likewife power to take order for the relief of the 
parifh, which mufl be intended agamft the charge which it may 
(uftain, as well as againft the charge already fuftained (e). 


(a) B.cg. V. Lunn, Trinity T^rin 
w .>w, Mod. ao4, • 

[}') 6. Mod. *04. 

(r) See'kex Greaves, Poygl. 655. 
where it is fettled, that the fefltons haw. 
In this cafe, an onginal junfdietion.—See 
alfo Slater’s Cafe, Cro. Car. 471.; Wood’s 
Cafe, 2. Bulit. 355. > and Mr. Conft's 
editipn of Bolt’s Poor Laws, i vcl. page 


(^) 

. (f) See Rex v. Eve, a- Show. 356. ; 
Rex V. Skin, 1. BottP. L. 421.; Rex v , 
pdani, 1. Salk. 124.; Rex v .‘ Willey, 
I. Bott P. L. 436. 5 Rex w. Cfavefthd, 
I. Bott, 437.) Rex < v . Holland, B. R. H. 
160. i Rex V. 'I'aylor, 3. Burr. 1679. 


Thirdly, 


B 3 



Sitiarff If 6 nt 
order can charge 

a iTktn with be¬ 
ing the father of 

three baftard 
children. 

The jufticcs 
caunct order a 
putative fdllier 
to g.ve jccur'ny to 
perform the or¬ 
der. 


*[sl 

Cafe 3. 

A dcftn(i .T-!t in 
cuftody .Vii.ii I'fi 
tried witiiiii two 
Terms aifir ihc 

^'COOllilAitieievi'iCa 
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Thirdly, It was objci£led, that was charged to be th® 
father of three baftard children by one order, when there (hould be 
U5 niany ordcri to charge him as there were baftrarJs. 

But THE Court, as*to this matter, gave no judgment. 

Fourthly, It was objected, that the defendant is ordered to 
givey^fwn/yfor the performance of the order, which is illegal. 

Per Cur I am. The juftices cannot orJeryivar/Vy, unlefs in the 

cafe of a, contempt [a). Let that part of the order be difeharged. 

• 

And it was adjourned as to the reft, in order that the parifli 
fhoulJ have time to fliew whether was regularly furTnnuned 
to appear before thc*tvv6 juftices who made this order [h), , 


(a) Reg. w. GhafFey, 2. Ld. Ray. S 58. 
3. S.Jk. 66. ; Rex t*. MctTiigcr, i. Bott 
P. L. 418. pi. 550.} Rex V Fox, I. Rott 
P. L. ^zz. pi. 555. I. Ba=, Abr. Baf- 
tardy’* (D.). 

(/') In 'I’rnity Term 12. C.u. i. this 
cafe w’as moved again, and the order w.is 
cenfij ;nt'd vi'iO'.out oppofttiem, S.C. 1.Stra. 
475.—SeeallbRex-y Auflin, poll. 300, 
311;. and the- cafe of R.;X';'. Venables, 
tha*; it is not ntccff.iiy to fet iorili in the 
Older that tae p.'-' ty was fani:r..;ned, al¬ 
though the jufiicc-s aie puihEuble for 


making an order witliout fummoning the 
party, Poll. 378. 1. Stra. 630. 2 Ld. 

Ray. 1405. Rex v. Hawkins, i. Bott 
P. L. 427.; Rex V. Cotton, i. Seff. Caf. 
179. ; Rexv. Nc.d, i. Eott P. L. 429. 
Butin the cafecfio.-.i'i.Visw by jufticcs of 
the peace, it feems, that tlie plly nuiR 
not only be funiuioned, but tliat the fum^ 
mans mull, in poi.it of l.;<!t, be Ihcwm 
upon t!;c convifllon, Rtg. -u. Dyer,* 
j. Sulk. jSi. ; Kex t'. Siiiijifon, a. Stra. 
46.; Rex V. Mallinlbn, 2. Burr. 679. 

«rv 


TliC King Vyaltcr, 


DEFEr:D.-\NT v/as ccmuiitted by a warrant under the hand 
and fcal of a juftice of the peace for being ‘‘ a notorious oiukr 
'dnd jmigiUr:’ 


Bting in cuftody, he brought a habeas corpus-t and moved by his 
coanlel to be difcluir.ied. ’ , , 


First, Bccaufe he had been in gaol two "Ferms fince the in- 
ci4tuiCnt was found, and was nrjt yet brought to his trial. 

The Court allowed this firft objection, viz. that the defendant 
ought to be tried within tvi'o I’erms afterhisccir.n.inr.cnt, accord¬ 
ing to the habeas corpus adl: («). 


(a) By3t. C<*r 2. c. z.f. 7. “Ifaper- 
“ ion lhallbc committed for high treufon 
** or felony, plainly and fptclally exprt ffed 
“ in tUe wunaruifconirniinicrtjar.dupoiy 
his petitK n in open court the firll week 
ol the Term, or firlVd.iy of tlie- feirions, 
** to Be brougiit to his tn.il, lh;.ll net be 
iiid.iUd foine time in r.exc 'I’tim or 
f./Tions after fuch cominilmtrt, the 
** Court, on motion in open coutt dw lait 


** dayoft.be Termor feflions, fhall let the 
“ pr.foiicr to b.;.I, unlefs it appear on oath 
that ilie Witmtft; tor the kitig could 
“ not b*. pteduetd the fame Term qj; 
“ ftlTions : and if any jserfon fo commit- 
“ ted, upon his prayer in opch court as 
“ aforefaid, lhali not be indited and tried 
“ tlte fccond Term or felTions after bis 
“ commitment, he fhall be difcliargcd 
** from htsimprifvnmcia.” 

Secondly, 
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Secondly, It was objefted, that the charge in the warrant of The cemmit, 
commitment is very loofe, viz. for that the defendant was*“ a 
“ notorious owler and fnauirglcr,” which is not a fufficient charge 
to deprive a fubjea of h is iibt;rty, cfpociiilly in a cmtninal caufe, * *sgoc 

where the utmoif ecrtaiiuy is required (a)t 

Thirdly, It docs not appear that the defendant was chaigcd A warrant of 
on oath (b). • commitment is 

‘ ' pnod, although 

Fourthly, No time is allcdgcd when the fa6l was com- not appear 
mittedfrJ. that the charge 

' ' was cn oatbf or 

But TH^ Court, as to thefe other olijeclion-;, held, that ajufticc w/v« the faft 
, of peace mull talcecare that he has fucii an information of the fa6t wascomm.ttt^ 
as may be fufficient to fupport his warrant of commitment; but 
tliat he need not fet it forth in the warrant itfelf, b-caufe fo much 
certainty is not required in warrants as in writs and pleadings, 

W’hich are always on record. 

The Court was of opinion to bail him ; but he, having no 
bail wa^remanded, 

(.7) See 2. II;i\vk. p. C. ch. i. 5 ,f. i6, ^ //-) P. C. ch. ifi. f. 17. 

Male P. C. 122. J\cy. -v. l-vticii, In.'l. 5»;6. 4. Cou:. l);j. “ impiiioij- 
.C^Id- Ciifti, 26. .md PvL'x 1'. Judi!, “ aiini” (ii. 7.^ 

Term Rep. 225 - (*) 

The King Arclibdihop of AirnL'igh and Jackfon. Cafe4. 


*'U'eilnrjiUy^ 15 Nrjemher 1721. 


[ 6 ] 


• A WRI r OF FRROR on a judgment in tlie king’.s bench in If the king be 
Ireland. *l’he cafe was thus ; feiRdofa tiiir- 

The king was fcifcdofthcadvowfon of the vivcarageof Lsnthe^ archbilhop of a 
pi the dioctfe of Ay7nagb ; and the Archiijhcp of Armagh was feifed ritSiwy fituatein 
of the adv{>\.vfoii of the rccfory oi', &C. near tlic fiid vicarage, and 
beiijg fo feifed,^he king’s incumbcjit died ; and, after thcl^id i'a- Jhe^'inafmbent 
cancy, the archhijvop^ by an infirumej'.t under his archiepifcopal fcal, of the vicarage 
united both the faid livings, according to the pow’cr W'hich he had dies, the arcU- 
by*the ftaiute 17. Car. 2. c. 3. Tlie ilatute cnatffs, “ That, in I'iUtop cannot, 
“ every city or town corporate, ar.d thei: liberties, where there arc 
“ two or more churches or chapels, and parilhes thereunto belong- twoduirch«by 
“ ing, the bifhop of the diocefe, with the coiifent of the chief virtue of the 
“ officer or officers there, or the ni^pjor part of them, and of the hatutciy.Cdr.z. 
“ patrons of fuch churches, may uiiitc then, &c. and the 3-5 '’utifnie 
“ pariihioners fliall jiay all rithe.s and other duties to the incumbent 
“ of lhe«hurch to whi,ch the other is united •, but tir.it notwith- union mi^st 
“ ftanding fiicb union, the parifiies fliall continue diiljmtl: as to all have been made, 
“ rates*, ta.ves, and parochial rigiits, and ehu'clnvarden^ fhall be rtatute 

“ appointed lor each parilh as bt fore the uiiion. And where one hirg, 

or both of the faid churclus are full at the time <,f th* union, it 

> **• not exprcfslyf 

named.—S. (?. i. .'jtr.i. 516. 2. Roll. Ahr. 77S. Cio Ll.z. 51 o, RnnanJ, K. 34.. 42. jgc. 

ijtra. 837. I'oriiic. Rep. 2 j 3. in. 1. Com. “/idvo/.'on” (P.). ' 

B 4 “ fiiall 
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Thi Kik« « (hall take effect at the next avoidance after; and the patrons (hall 

agmnji c( preTcnt by turns to that which remains, &c. and that he whofe 
incumbent dies firft ftiaU firft prefent, and afterwards by turns 
Jackson. “ fucceflively for ever.** The king’s incumbent being dead, and 
the vicarage being afterwards unit^ to the redlory as aforefaid, 
THE KING prefented another vicar, and the archbijhop refufing to 
admit hiji^> a quare impedit was brought againft the archhijhopy and 
judgment given againft him in the king’s bench in Ireland. 

■ Upon which the archbifliop brought a writ of error in this 
court. 

The great quESTioNwas, Whether,fince the one*advowfon 
belongs to the crown, there can be any union by virtue of the 
a^, i. e. whether TkE *kiNG is bound by the general words cf£ 
the ftatute. 

The second point was. Whether any union could be made 
when one of the churches was vacant. 

The Counsel for the Archbijhop argued, that by the^general 
words of this ftatute this was a good con olidation, althouglj it was 
made after the avoidance of the vicarage by the death of ;he king’s 
incumbent, 7 'he king’s ordinary right (hall be bound by fuch 
general words in an adl of parliament, which in this cafe was his 
right of prefentation; though a right, which he has by any prero.. 
gative, (hall not be bound by fuch words (<?). Every ftatute 
which is made for the advancement of jufticc, for the eftabliftii^nt 
of religion, to fupprefs wrongs, to perform the w’*'! of the donor, 
to maintain the poor, or for the encouragement of learning, (hall 
bind the ordinary right of the king by general words as well as the 
right of the fubjedl:(A) ; and this ftatute has two of thefe purpofes, 
viz. the eftablifhment of religion, and the encouragement of learn¬ 
ing, This is proved by every faving of the king’s right in an adk 
of parliament, for it ftiews that his right would be bound, if it wa% 
nor. faved. 

• I * t 

On the other side iVtv/srrto fupport this judgment, 
that by the ftatute before-mentioned a new power is created, and 
confec||Uf'ntly it muft be literally performed, which, in this cafe, 
was not done ; nay, it is impollible to be done, beegufe it is 
* £ 7 3 cnadlcd, « that after the union, the patron whole * incunibent 
“ ftrft dies fliall have the firlt prefentation which (hews, that; 
the Legiflature intended that* both the churches fliould be full at 
the timxi of the union (r), for otherwife the right of furvivorfhip 
could never take place. Now here one v/as void when ^t was 
united to the other, and after it.wasconfolidatedto the other there 
was but one incumbent, and if but one incumbent, then it is im- 
poflibie that thofe words in the ftatute can ever be fatisfied, viz., 

fa) 2. Roll. Abr. 778. Cro. Eliz. 500. (c) Puller v. Hutchinfon, T, Jone$| 

Dyer, 2^ .. a. S, C. 3. Lev. 95, 

(A)z. inft. 360. 681. 5.C0.14. II. Co. 

66.7a. i’lowd, Z48, z. Roll Rep. 151. 


that 
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** that he Whofe incumbent firft dies (hull firft prefent,” for thefe 
words import, that both the incumbents muft be living atthe*tlme 
of the union. Now here the king’s incumbent was dead before 
the union, and confequently a right was veiled in •the crown 
to prefent another ; and it would be v&ry hard, and what was 
never intended by this ftatute, to deveft the king of that right by 
fuch a union as was made by the archbifliop in this cafe. I^eiides, 
it may be reafonably intended that the king is not comprehended 
in this ftatute, becaufe the union is to be at the equal expence of 
both patrons, and by their confent j and it would be indecent that 
the king fliould join with a fubjccl in»the expcnce ofa commiflion. 
It is true? this union creates a new parfonage, and the church 
being full of the archbilhop’s incumbent, he may claim a right to 
both ; but that can be no objection, becaufe ii! a quare impedit ple- 
narty is no pica againft the king’s right, though given by the fta¬ 
tute of IVejlmhiJier the SccondyC. 5. which is general, and does not 
name the king; for if the king is not named, tlie general words 
of an a 61 : do not bind any prerogative^ or royal intcreft vefted in 
him. • 

Upon the whole matter it was admitted, that the words in this 
ftatute arc general, and that the rTght of the crown may feemingly 
•be bound by them ; but though the words are general, yet they 
ought to he Ipecially conftrued, to avoid an apparent injury; for 
the intent of the aft was to put things in an ordinary and regular 
method, and not to deveft cither of the patrons of their re/pective 
right, and fuch a conltruftion would be conformable to the intent 
of<he LegifiaTlire, % i%. that all unions fhould be made by the con¬ 
fent of both patrons, and not to the damage of either; and that the 
churches fhould be united when there are two incumbents living, 
becaufe the ftatute gives the right of prefentation to iliat patron 
whofe incumbent ihould firft die, which might happen to be the 
king’s incumbent; but now, by this union, he is deprived of that 
furviving and contingent right of prefentation, wnich is an appa¬ 
rent damage done to the crown, • 

The Court was of opinion, that this ftatute never intended 
thiit any union fhould be made of two churches after an avoidance 
in one ; for by the common law, by which tins aft muft be con¬ 
ftrued, there could be no union but by the - confent of both 
patrons; neither could it be made m preejenti^ but by the confent 
of both the incumbents, though thepatrons agreed to unite; though 
it might be made in futuro without thecouient of the incumbeius. 
Therefore it would be very hard to coiillrue this ftatute fo as to 
make a union good, where both the churches are not full at tfie 
time the union is made*; for it is not fo by the canon law in cales 
of prefentation and confolidation, and it is that law which fhould 
direft m this cafe. It is clear, that the king cannot be devefted 
of any of his prerogatives by general words in an aft of parlia- 
fpent but that there muft be plain and exprefs words for that 

(«) Kob. J43. 


Thx ICiNa 

againft 

AsCHBlSMOr 
OF Armagh. 

ANBjACX«OH. 


II. Rep. 7a, 
7. Co. 31. 

3. Lev. 382. 


•[ 8 ] 


purpofe, 
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Tkk Kin* purpqfe, though all his other rights are no more favoured in law 
agawfi than the rights of his fubje<Sts ; and it is likevvile clear, that 

Arc«bisho» general words in an a6t of parliament may be qualified by fubfe- 
AKP Jackson, quentfcntcnccs orclaufcs in the lame Itatute ; but certainly it was 
never the intent of the Legiflature by this adl to work a wrong to 
any patron ; but if this Uiiion (hould be good, it would deveft the 
king of that right which was already veiled in him to prefent to 
this vicaraijej and Inch a conl'rucllon of the llatute would be a 
damage not only to a he cjcown, but it may happen fo to be to 
fevera/ other patrons. Bellde.s, In this C'jfe, there being two bene¬ 
fices united after an avoidance’in one, it is plain that z/jc /Irchhljhop 
made the union for his own benefit, which isagainll a principle in 
law. 

• • 

As to the plenarty which the der-?:idant pleaded to this qitare 
iripi’dlt, Tiih WHOLE COURT agreed, that it was not a good plea 
in bar to the king’s right j and that was tlve principd reafon why 
the court of king’s beach in Ireland gave judgment for the king. 

I>r.t as to fomc otlier points there were various opinions.# 

All FOUR OF tmf. Judges held, that the union was not good, 
becaufe it was made after an avioidance of one of the churches 
united, 

« 

I'oRTES.cuE, ‘yufiice^ faid, that would be a proper queilion j 
AND HELD, that it vv.as good, but that it was not to take effect 
until alter the king had pref. nted to the church. 

kivai-:, 'fujlice, htdJ, that by the union the church united wss 
c:Ginfl,ar.d that he did fiot know in,what manner th? king could 
prefent to a church which was extiiihl. 


[9l 


bcwii lipp.vluiani and the other in beiore the cenfolidation, 
they would be fo after it. 

I'p. .AT'!*, Chief'Jn/f ice. A.s to tiK* chief point—I think, as now 
auriied, that the king will be bound by tile gejieral w'ords of this 
Ivatutc, he having no right, in tills particular, uillinct from llic 
riiiht of a fubject. 

* But, for the rc,:.fo:is before-rr.ent'.mcd, THE wuoLE Court 
agrccil, tiiat the judgir.e!*.: in irrlanr! fiieuld be affirmed (a). 

Note, 'rhere was a!iother*c l'jet lion, viz that it ought to have 
beciiaverred tliat the archbithop was the biihop of the diocefe, and 
lIic union to have bcoii fet forili un.ler tiic leal cpifcopal as vyeH *ts 
arcliiepifcopak But 'i'He Court took uu notice of it. 

(.-) It VMS ?t!j-.Mirr"l nov/, Fut in (Tnninion upon the frA (.n« was admitted 
Itrtr, iolliAvinj; it \v.;s tr^'.’eiihy t!;e efendant’s CcoraHj that the king 
and the vv;i!. t-un ai'iii'ijiol. v\.!j bo.ind hy ti’.e liaiiite. Note ta 

TIi'v'.A .ii^T’.i.nOit w;!>0!- iy UjV'n 
toad p-ia:, ll.i Coar; bee.'; ckaily 
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The Eighth of George the Firfl, 


A T 


The Sittwigs 


BEFORE 


«S/V Peter King, Kn,\ ChuJ yuJJke 


O F 


Tlil^ COURT or COM'vVjIn pleas. 


Monk a^a'injl Graham. 

O NE Ilac^ctt bought (hick to the value of foven hundred and 
hfrp f'ouricls in the tliird fubfeription in the South So:i 
Cotnpauy^ and n ceh’ed fifty pounds a-ycar for it, and 
afterwards fi-Id if, whieh by feveral njcfnc conveyances came to the 
now plaintiff Ah}!k^ who purciiaicJ it for a ihouland pounds. 
She, living in the country, cntrulfcd one Rojfsi who was an 
officer ofne exchequer, with the minutes, :,nd an order to receive 
this fifty pounds a-year for her ufc. the laid Rojj'e being then a man 
of <jrcditj and djfcounting for at leafi thirty thoiifand pounds a-year 
of the revenu'’. Afterward-: pretending that he had a power 

to fell the faid Hock, made an agieen ent in writing with the 
defendant (jrabam to fell it to him for nine hundred and nincty- 
rour pounds, and told him the plaindir would fign the transfer, 
‘bufhc Fot another woman to nerfonate tlie plsintilE and to fm:'. 
the transfer (a) j and at the next opcr.ing of the books of tlic Com¬ 
pany he got the fame transferred to jhe Oefendant, and made afiida- 
vitof the falc, and got it entered in the find books, this being 
required by act of parliament to eveiy transfer, and then he with - 
drev/himfelf out of the kingdom, fo that he could not be found. 
The plaintiiT hearing tliat RoJ/'if was withdrawn came to London^ 
and demanded the Hock ol the defendant, who told her, that he 
had bought it of RoU'e^ and had got the minutes, the transfer, and 

{it) By i. iho. I. c. zz. tbl£ U now made fclc.ay witheut bcncfxc of ck-rgy. See 
j. iVwk. P. C. cli. 5?. 

the 


Cafe 5 , 

If an agent en- 
ti lifted by a 
ftockhdder to 
receive the year- 
lyriklJr/Js make 
a fraudulent falc 
of the itock by 
means of a pre¬ 
tended power of 
aitorncy, and 
transfer it by 
perfonating the 
proprietor, and 
abfeond, the 
proprietor may 
recover the crigi- 
ntr/ yike jiaicifor 
the Bock in an 
afticn of ttwtr 
aguinft tlie vri*- 
dte. 

I. Leon. 158. 

1. Wilf. 8. 
a. Stra. tiSy. 
Saik. 283, 
a. Tcr.m Rep. 
376. 

4 - Term Rep. 
»£o. 
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Mokic the affidavit, which were all the convCTance the law could give ; 

and bihlievei that if (he had anv title me had nothing to fliew to 
CfiAMAM. it appear, and therefore me came too late to make any de¬ 

mand on him.* Afterwards the defendant, though forbid by the 
plaintiffi, fold this ftock for one thoufand and ninety pounds to 
T . S , who fold it again to R , for eleven hundred and nine 
pounds^ 

And then the plaintiff brought an adbion of trover againft the 
defendant. 

ADen, 93. And SiR PeTER KiNG, Chief JuJlice^ notwithftanding her folly 
%» Stra. 1178, jjj truf^ing Rojfe with the minutes, which the Counfoi for the 
defendant did much rely on, directed the jury to find for the plain¬ 
tiff, which they did, and gave her no more than feven hundred and 
fifty pounds damages, 
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MICHAELMAS TERM, 


The Eighth of George the Firft, 

1 N 

The King’s Bench• 

1721, 


Sir John Pratt, Knf. Chief JuJIice, 
!^ir Lyttleton Powys, Knt, 

Sir Robert Eyre, Ki^. 

Sir John Fortefcue Aland, Knt, 



Sir Robert Raymond, Knt. Attorney Gefieral^ 

Sir Philip Yorke, Knt, Solicitor General, 

c* v» 

__ *[«o3 


* The Churchwardens of Bilhopfgatc agatnjl Alderman Cafe 6. 

Beecher. 

7 ‘^rJE cHtTRCHWARDENS of thc parife of Bijhopfgate made 
a tax for the relief of their poor for a whole year^ which 
amounted to fix hundred pounds and upwards, when they 
fhould have made only a quarterly rate ; and the fame, through 
inadvertency, w'as confirmed by Jldertnan Beecher^ who was the 
alderman of that ward j and, afterwards, he, fearing that the 
churchwardens might colle6lthc whole fum, and make forac ill ufe 
of it, refufed to grant a warrant to dillrain for this tax. 

The churchwardens tliereupon moved the court of king^sbench 
for a \nandamus (a) to ^ompcl him to grant his warrant, and ob- 

to be made for only a quarter of the 


If a poor’s r«e 
for ayearf when 
it fhould ot^ 
have been for 
a quarter^ bc in¬ 
advertently con- 
iirnied, the 
Court, on « 
mandatntii to the 
jufticc to grait 
a warrant to levy 
the fame, wiS 
order the difticfs 
whole rate. 


(«) That a mardamus lies In this cafe, 450. Rex v. Julllccs of Somerfet, 
fee Rex v. Montague, t. Self. Cafes, 367. a. Stra. 992. St. Luke’s v. Jufticcs of 
Rex V. Mayor of Worcefter, B, R. H. Middiefex, 1. Wilf. 133. 

120. Rex V. Dean of Noxwich, Carth. 


tained 
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7rx Cxya^K* 
«^A«OSK8 or 
BxSROrsCATE 
egmnfl 

At>&XRMAK 

Bixcasr. 


tallied a rule of court for him to fliew caufe why a mandantui 
(hould not be granted (aj. 

The Alde’rman, at another day, by his Couiifel, lliewed all 
the matter before-mentioned for caufe, &c. 

And a rule was made, that he (hould grant his warrant to diftfain 
for the tax for one qj^arter of a year, and no more, for he could 
not confirm this tax in part; it nmtt be for the whole, or for no 
part {b), 

(a) If the rate be illegal, the julKccs 
may refufe to fign it, and they may return 
it for caufe upon a mandumus direfted to 
them to fign it; but as tp the fums or 
p;irtics afTciTcd, they have notiiing to <io 

With it, the remedy is by appeal; and 

though the Jlldenm nofDonheJlti refufed to 
fign a rate, becaufe of inequality, yet 


THE CovR T granted a after 

a return n fertmito-y m-iml tmtn, and then 
an attad-Ki-nt, in order that tlic parties 
grieved miglit a; p; al. Cited by the Court 
in this c.ife of Btcciicr’s, i6. Vm, Abr. 

429. pi. 5 .—Note to prnur edam. 

{b) 


Cafe 7. 


An indiftment 
againft a tuylor, 
with the addi¬ 
tion ofyeeman, is 
food. 

2. InlV. 6 o 3 . 

3. Hawk. P. C. 
cli.23- f. '.14. 


The caption of 
an indi^ment 
thus, “ a 
general quarter 
** jc£ions of the 
*• omit¬ 

ting of our lord 
** "the is 

|;ood ; for It 
ftallbe intended 
the Hn^s peace. 

Dyer, 76. 

X. Lev. 175. 

X. Sid. 422. 

4. Hawk. P. C. 
ch. 25. f 122. 

3. Burr. <903. 


The King againjl Journeymen-Taylors of Cambridge. 

Monday^ 6 Novcmler 1721. 

/^NE and feveral other journeymcn-taylor*^, of or in the 

town of Cambrldfi'y were indidfed for a conjpiracy amongfl; 
themfclvcs to raii'e their wages j and were found guilty. 

It WAS .MOVED in arreji of judgment^ upon feveral errors in 
the record. 

First, That tJie dcrcMir'anis, having the additicr -f yeomen f 
are, notwithftanding, charged with a con/piracy not to work as 
^'-journeymen taylorsf which is a repugnancy. 

It was anfvvcrcd, tiiat “ yeoman” is a good addition, for ayeomaii 
may be a taylof. 

T HE CouR’f' held, that therewas no inconfificncy between the 
addition of “ yeoman” and the addition of taylor.’* 

Secondly, 'Vhe caption is not good, being ^ ad general, quar- 
tial fef pacts, &c.^’ omitting domini regis^* after pacts.** 
I'his exception has teen feveral times held fital, and is very 
different from the cafes where they are onutted after the words 
“ jufl. dill, domlni regis ad pac. in com. prad. confervand, of- 
“ /??"• (")•” Hilary Term, in the firft year of ^een Anne, 
and in Hilary Term in the eleventh year of ^een Anne, two 
indiiStments were qualhcd for this exception. 

It was anfwcrcd, that this objection has been often over-ruled, 
for it muft be intended the king’s peace, and that the cafe in 
Veniris (b) has been denied for law. 

T HE Court was of the fame opinion, and faid, that oflatc years 
this obje6lion had n(;vcr prevailed. 


cc 


(a) Kch.r!s6.S?c. Vcnt.20. ( 6 ) 

0 &C$ of tile CkiR ui thi Tcjice, 16. 


Thhidly, 
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Thitidlv, No crime appears upon the face of tli’s indisSktient, Aconfpifacf i« 
for it only charges them with a confpiracy and refufal to work at joumey- 
fo much piT diem, whereas they arc not obliged to.work at all by workun(krwt* 
the day, but by the year, by 5. Eirz. c. 4^ tain wages u an 

It was anfwered, that the refufal to work was not the crime, but 
Che confpiracy to raife the wages. Poft' ^aa 

The Court. The inJiftment, it is true, fets forth, that the i. BiRep. 
defendants refufed to work under the wages which they demanded j 2. Hawk%. c. 
but although thefe might be more than is direfted by the ftatutc, ch. 72. f. ». 
yet it is not for the rcfuring to work* but for confpiring, tliat they 
are indi»ffcd, and a confpiracy of any kind is illegal, although the 
matter about which they conCpircd might h.ave been lawful for 
them, or any of them, to do, if they had not ^ confpircil to dolt, as 

appears in the calc of Ehe lulumnen v. The Breivers of Lon¬ 

don (a). 

Fourthly, That this f.ufl being laid in the town cf CambriJ^e, An indlflmeift, 
it did ijot appear by the record in What county 6Vn/;Z'.wW»^ v/as, ’^‘idngtiiefaain 
which it ought to do, becaufe tliere are other towns of that name 
in England, viz. in GlouceJlcrfnWe j and fo it is a mif-trial : for out 
vhere is no more reafon to awanl the venire to the fhcrili’ of what county. 
.Cambridge than of any other county. The venire facias is hda go 
awarded to the fhcrift' of the county of Cambridge, commanding 
him to fammon a jury “ de ‘uicineto villte Cant^^ in the margin of s^ik. aSS. 
the inJii’oncnt it is villa de C, ; in the indictment the venue is sti-.i. 44. 
aliedged only al>ud vi'lan: de C. ; and though the certisran to rc- 3.>5- ^ 

mewe it is directed “ Jnjl. d.c.mlni regisdc viila C. in cem, ncjlro C.” g * 

this error is not helped by nanring the county in the certiorari "** ‘ 

to remove the indiTmcnt, becaiile that writ is on.ly an order 
of this court. Neither fhall it be in.tended that (.ambridi-e is 
in the county of Cambridrge, becaufc this is aciimiiuil cale, and 
intendments are never allowed in profcciuions of tlf.s nature. 

It was anfwered, that tlic fa <51 bclngiaid iii the tov/n oilCambri^lge, 
it fhall be intended that the town is within the count vcf Cambrid<ri\ 
for which Langes Cafe (b) is an authority in point. 

•The Court. If a venireja:ias he dircTed to the fheriff of 
Cambridge to return a jury, and he returns cue de vicineto 
Cantahi'igiafw is good ; for Cambridge being mcntione'.i in feveraj 
aAs of parliament, the Court muib take notice of fuch acts, and 
uponfuch a return will intend thtiX^Cambridge is in the county of 
Cambridge. In the cafe of IVithers v. I Earner (r), in Hilary 
Term, in thcfixih year of George the Firf, we took judicial notice 
that London^^ and “ the city cf London''' are ail one. The 
certiorati is directed, I'o the juft ices of our lord the king of 

the town of Cambridge, in our county of Cambridge," and 
returned by thejufliccs cf the vill in the county of Cambridge’, 
fo that it will be a very foreign intendment to fappofe the vill 
to be out of the county. 


f'*) 

(i>) 5. Co. 120. 


(f) X. Sfrange, 309. 


Fifthly, 
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An indifiment FIFTHLY, This indiftment ought to conclude contra hrmam. 
^nft journey- . fop l>y the late ftatute 7. Geo, I. c. 13. journeymen- 

^ to * SI**® Brohibited to enter into any contra^ or agreement 

aifetheir wages for advancing their wages, &c And the ftatute of 2.& 3. £du/, 6. 
8good,although c, 15. makes fuch perfons criminal (aj, 

■Jude It vvas anfwercd, that the omi/lion in not concluding this indift- 


Jlatuti, 

.Vent. 13, 
, Sid. 4O9. 

oml>. 371» 
ilk. 460. 
ougl. 441. 


mcnc contra formam Jiatuti is not material, becaule it is for> 
a con/piracy, which is an oiFence at common law. It is true, the 
indi^ment fets forth, that the defendants refufed to work under 

Tuch rates, which were niora than c.ijoincd by the ftatute, for that 

is only two (hillings a-day ; but yet tliefc words will not bring* 
Com Di offence, for which the defendants are indicted, to be within 

indiftiuent” ftatute, becaufc it*is not the denial to work except for more 
3. 6.). wages than is allowed by the ftutiite, but it is for a confpiracy to 
larch, 124. raife their wages, for which thefe defendants are indicted. It is 
ro. Eliz. 108. true, it does not appear by the record that the wages demanded 
34 -** were excelHve ; but that is not material, becaufc it may be given 
in evidence. 


6 . 49, 
3 . pL 17. 

5 V. 153. 

> Kcb. Rep. 

57* 


The Court, This indictment need not conclude contra 
formam Jiatuti^ becaufc it is for‘a confpiracy ^ which is an offence at 
common law. 

• • 

So the judgment was confirmed by the whole Court qmi 
capiantur, 

(a) I. Saund. 250. Wm. Jones, 379. 

I 

Cafe 8, Sir Hans Sloanc, Prefident of the College of Phyficians,. 

agahift Lord William Pawlctt (a)* 

Saturday, 25 November 1721 . 

■ A STATUTE 'T^RESPASS for entering his hoiife and taking a filver tankard, 
laft, that the 'I'he defendant pleaded not guilty. 

>rd-lieutcnants 

F the feveral The fpccial matter given in evidence was, a juftification under 
junties fhall a warrant from the lieutenancy of Middlefcx to levy eight pounds 
iarge«any per- |jy ^iftrefs, &c. for not appearing, &c. being duly fummoned, and 
= and arms in finding a horfe to ferve in the militia. 

where his This caufe being at iffue, and coming on to a trial before 
ftatelhalllie,’” Parker, Chief JuJlice fn^iwLoRD Chancellor), he ordered 
)wards the it to be made a cafe, and to be referred to the opinion of the courf 
laintenance of of king’s bench, which was accordingly done. 

HE MILITIA, 

le College The CASE was thus ftated : Lord William Pawlett and others 
ypHYsiciAKs were deputy-lieutenants of the county of Aiiddlejex, and, as fuch, 

ited from tliis charge by a charter exempting all the members thereof from bearing or providing 
arms to ferve in the militia In LoxeUn and 


{a) This cafe was twice argued, and gcthcr. — Note /» tbe farmer edS- 
hete both arguments are Uended to- two. 
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had power, by the ftntute 13 & 14. Car. c. 3. to call together per- 
fbns, from time to time, and to arm and array them, as by th^ faid 
ftatute is diredted, and to change him who has an cftatc of five hun¬ 
dred pounds a year in poflefficn, or fix thouland pcrunds in goods 
and n)oney, with horfc, horfeiniui, and arm?, and fo proportionably. 
By the iame ftntute power is given to the lord-lieutenants and their 
deputies to infliJt a {>ena]ty not exceeding twenty pounds, upon 
thofe who are chargeu, &c. and who negledt to find a horfe, &c. 
and to ferve in perfim, or to provide others to ferve in their places, 
which penalty is to be levicvi by warrant, by the diltrefs and faleof 

goods, &c.: thiit the f:iid deplity-liciftcnants caufed plaintiff, 

Sir Hons *Sloaney preadent of the College of PhylicionSt to bO 
fiimmoned to appear in perfon, or to find a horfe and arms for his 
eftate at Chetfea of five hundred pounds lafid in pofieiUon, which 
is within feven miles of London^ for another to lervc in the militia, 
he. in his place, which he refufed, infiiting on a charter of 
exemption granted to tiie Colk'^e of Pbyftclans \iy King Charles the 
Second^ the twenty-iixth day of Alarchy in the fifteenth year 
of his re'ign, exempting “ all aiemibersfrom bearing or providing 
“ arms to ferve in tme miLitia in London and IKefmhi/hTy or the 
fuburbs, or witliin feven miles thereof, and that every defignation 
“ or appointment to the contrary ihall be utterly void, &c.” by which 
‘charter another is recited, which w’as grantetl to the faid College 
by King Henry the Eighth^ and another by King James the Firjly 
exempting them from feveral fcrvices. I'hereupon the plaintiff. 
Sir Hans Sloaru’y w'as fined eight pounds, and a warrant was 
granted by Pawlctt to levjr the fame by di ft refs and fale of 
the‘plaintiff’s * goods ; and accordingly the officer, to whom 
the warrant was directed, entered the houfe, and diflrained a filver 
tankard, for which the plaintiff brought this adtioii of trefpafs, and 
the defendant juftified, &c. 

Upon arguing this cafe three points were made. 

1'he first was concerning the king’s power to grant charfprs 
of exemption from the penalties or charges impofed on the fubjeit 
by a6l of parliament. 

The second was. Admitting the king had fucha power, then 
whether there were fufticient words in this charter to make fuchan 
exemption. 

The third was, Whethef thejuftlfication under this warrant 
• was good. • 

Baines, fof the flaint-Jf argued, 

Fir*st, That the king has power, by his charter, to exempt any 
fubje£l: from the penalties of this ftatute feems very plain, becaufe, 
before this ftatute was made, the power of the mieitia was in the 
king, and it was originally fo at common law } and this ftatute was 
made to cafe the crown of a labour, and to put things in an ordinary 
form, bat not to deprive the king of that power which he had be¬ 
fore. And as a parallel cafe, the king may exempt any fubje<5l from 
V 0 L.VU!, C • * the 
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the payment of taxesimpofedbya£lofparliament; as for inftance* 
he njight exempt him from payment of tenths and fifteenths : and 
chough it may be obje£l:ed that a charter of exemption of all men in 
general from the penalittes of the militia a£l would be totally to 
elude the a<St itfelf, yet it will not follow from thence, that a par¬ 
ticular charter of exemption of a corporate number of men w>ll not 
be good ; for the firft is but merely pofliblc, and a thing which tlO 
king in his right lenfes woulil do ; but the fecond is frctjuently 
donCi It is true, this exsmption may be faid to do an injury to 
others, by laying a heavier charge on their lands, but it is more 
properly a cnarge on the peffon in iefpe£f of his lands, ^nd there¬ 
fore it is a good exemption. Now admitting that the power of 
THK MILITIA was entirely in the crown before the making this 
ilatute, as certalnlv it was, and fo declared to be by the itatutc 
13. Cm\ 2. c, 6. (tf), it is as certain, that the king might exempt 
any of his labjciSls from ierving in it; and if lb, then the ftatute 
has made no alteration of his power, I'he old commiffions of 
array ( v), on which this of the lieutenancy is founded, were to array 
all thofe who were able to ferve, and that thofe who were not able to 
ferve in perfon (hould contribute to thofe who were ; yet the king 
might exempt any of his fuby«Sfs, unlefs in cafes of apparent 
danger, from this fcrvice. Tenants by knight-fervice were tli£i 
fi.ll: militia c: rnis kingdom, it being a tenure inftituted for the 
defence thereof ; forthof. tenants, as my Lord Coke tells us (cj, 
were always to be armed for that fervice, yet the king could 
exempt any of them from attending, unlefs it was where the 
danger was apparent, as to fupprefs a rebellion, to rcp^l an 
inv.ilion ; in which cal'cs none could be exempted. So the kinj 
migiit exempt particular perfons from being jurymen, unlefs in a* 
Writ of right (d). It is true, he cannot exempt a knight from 
being of the jury, v/here a peer is concerned in the trial as a party; 
and the reafon isj bccaufe by fuch an exemption there w'ould be a 
failure ofjuftice j and the fubje<ft hath a greater intereft in juries 
than he hath in the MiLITIA (e). Now as to this fhtute, itfelf, 
it flicws that the parliament did not intend by any implication to 
deveft the king of any right or prerogative which he had before it 
was made; for thcchul'e which concerns tins matter is, “ that the 
“ king may, from time to time, ifi'ue out commidiojis of lieute- 
“ nancy, and that the lieutenants may array perfons, and form 

them into companies, and conduct and employ them within 
“ fuch places fc-r which they fliall be commiflion. cl, ^ic. as thq 
“ king I'hJl dire» 5 f which lail words fhew, that the militia 
is ftill to be under his diredtion ; and the beginning of this claulb 
is, “ that he may iffue out commiffions for the I'cvcral couiuies, 

{a) Repealed by?,. <7i5, 3. c. 20. lieutenancy were i.'faed. 4. //.•«. 6. pi. 6 . 

(/^)Thcir form wa.K tiled in parliament 21. £</w.4. pi. 56. Vausi), 349. Lam- 
annu 5. LV«. 4. Cotton’s Abridgment, bert, 135.3. Wilkins’s .Saxon Laws, 217. 
42S. Ri]lhwoiilj’sCo!le< 3 ion, • CS. Tlity (t) Co. Lit. CS. 72. 76. 4.1011.492. 
cont.iiutd in ufc liJl tlie end of ^uem (</) 

K!:zeihih'i iwWi wheu commiflions of (r) Scc24.Creo. 2. c. i8. Port. 17. Mf-j. 

“ cities. 
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cities, and places of England and JVales^ but there*is no St* Hak* 

time limited when ; fo that he is not obliged to ilTue them out ^^Sloane, 
every year, nor for all the counties, for he may do itfor one county, 
and no more; and if in one county, he may exempt fome perfons or 
there from this lervice, for there arc no exprefs words in this Physicians* 
ftatute to deveH: the king of fuch power ; and it is certain, that 
in the moft minute cafes of the king’s prerogative it Cannot be 

taken away by any general words in ah act of parliament PAwtsix* • 
Now the power which the lieutenants have by this Hatute is 
only a bare authority “ to arm, array, and form perfoniinto com- 
‘‘ paniesf &c. and as this power is given to * them by com- ♦ £ J 
miflion from the king, fo he may fufpeild that power ad libitum J 
and it is certainly lurpetidcd by this diarter granted to ths 
COLLEGE OF PHYSICIANS, bccaufe it exempts them from “all 
“ powers in the faiJ adt,” which mulT: be from the adlual fervice in 
THE MILITIA ill perfon, and from providing another to ferve in 
their place, the one being the primary, and the other the fecondary 
fervice# Befides, this llatute was made to relieve, and not to 
charge thcfubjecls ; and it is abfobitely neceflary that a power of 
exempting perfons fhould be lodged fomcwherc ; it is daily done by 
the lieutenants themfelves \ and it is done by virtue of their coni- 
■ miflion ; and if they may exempt, and not the king, this abfurdity 
would follow, vt%, that the derivative power is greater than the 
power from whence it is derived. If the king fliould be included 
within the general words of this adf, yet in this charter there is a 
rpecial non ohjiante of any law or ifatute to the contrary ; and 
wlfen an a>^ cxprefsly declares that the king’s grant Ihall be void, 
though there be a claufe non objiante in the parent, Vet the king 
may difpenfe with fuch an ail, if there be in the patent a clauie 
non ohjlante of that ftatute (b). But there are many inftanccs of 
the king’s power of exemption, the province of Canterbury 
granted the tenths, &c. to the king, and appointed aCertain perfotl 
to collccl them (c, ; and t!ie coavecation ordefed, that no privi¬ 
leged pevfon flfould be exempted from being a Colleilor, yet one 
who had a charter of exemption from the king was adjudged, by 
virtue thereof, to be exempted. The fubfidy bills (d) take notice, 
that no letters patent of exemption fliall be taken to excufe or 
exempt any perfon fiom the raxes, or from the charge of any furii 
Appointed to be paid by thofe aits ; and that all non objlantis in bar 
of any ait of parliament for the fupply or the afliltance of the king 
are declared to be void. Now lince the Legiflature thought it pro¬ 
per to mention fuch powers of cxempi ion, and to prohibit theeffeits 
thereofi this rec:..s to prove that fuch powers would have remained 
in the king, if they hadftot been proiiibited to bo put in execution ; 

(rt) iI. Rep 74 ' Hob, 146. Moor, » 3. pi. la. s 7. 6. 7. Co. 

541. 3. Lev. 3S2. Cro. Car. 4-18. 14. 36, 37. la. Co. IS. Hob. *14, 

Plowd. Com. *36. 501. Vaughan, 351. Plowd. Com. 457. 501. a. b. Hardr.443. 

Co Lit. 99. a. Uy *69. a. b. Vaugh. 330. Sid. 6, 7. Vaugh. 349. 

{}) (it I 22, Car. 2. c. 3, 6. & 7. /ti//, 3. 

(r)Bro. “Exempt.” pi. 9. 14. Bro. c. iS. ic %. fFiil. 3. c. i 3 . 

•« Patent/' pL lb. Dyer, 52. 269. 
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If R Hanr thougli it does not feem abroliitcly ncceflary to mention thofe 
StoAM, powers in thefe adts, becaufe the fubfidics were given to the crown 
tVit*CoL^LEct particular iifes mentioned in the adls thernfelves; fo that if 

or fuch patents of exemption had not been named in thofe Ifatutes, 
Physicians, the king could not have difeharged any man from the payment of 
thole liiblldies (a , becaufe they mult be applied to thole ules for 
WiiTiam were given. As to this charter grafted to tije 

Pawlett. college of PHYSICIAN’S, it has been allowed and acquiefeed 
under ever linceit was Hrlt granted to this very time, which is a 
ftrong prefunipticn that it is good ; and the llatute i. (rV<7. I. c. 3. 
which takes notice that fuch people who are exeini ted fjsom ferv- 
ing in I HK MILITIA diail not be included in that act, is a ftrong 
• r 3 P’^oof that feme are Cxcftipt. * Neither is any particular perfon 
d.amnifiedby this exemption, but all people alike, for it impofes no 
new charge on them,but Icifcns the old charge as to fome particu¬ 
lar perfons exempted ; neither is it any manner of charge on the 
lands, for the ilatute requires a perfonal appearance of the people 
armed to defend the kingdom, and tiiat when they apnear,^ com¬ 
putation may be made of what fhall be fuificient to funii/h them 
to ferve in the miliTIA. ^ 

Secondly, The next point is, Whether there arc fufficient, 
word% in this charter to exempt the pbyficians from finding horfe 
and arms, as well as from their perfonal forv.ee in the r^ii.rriA} 
and as to that matter it is to be obferved, that the charter recites the 
ftatutes of Henry the Eighth and James the Firji^ and that the 
regulations therein w'anted fome new exemptions ; uHid therefore 
it txoir.pts the phyficians from “watch and v'ard,” and from 
“ fervii:g on juries, or bearing or providing arms to ferve in the 
“ MILITIA.” It is certain, that no man is bound to bear arms 
fee another i he may do it voluntarily, or by an agreement, but 
not dth-Twife; and if die word “ bearing” is fufficient to exempt 
a man from the perfonal fervice, the word “ providing” mufl: be 
nugatory, if it do not exempt him from being coutiihutory teethe 
finding arms j and fuch a conlii uition would make this charter of 
no effev^. 

Thirdly, The next thing to be confidered is, Whether the 
defendant can jullify under this warrant, it being to diftraiii fora 
penalty impoled for not bearing or findmg arms to ferve in the 
militia. Now this is otfered by the defendant as one entire caufe 
of judification, and as Inch it mud be good for the whole ; lor if 
one part be good and the other bad, then the wliole will be 
n night ; and as to th.it matter, one p.i: t is not good, and the-efore 
an entire penalry as to b<)th can never be impofed (h) j for if it 
ftiouK!, then ccrraiijly the punilhment would be againd law 
as to that pa;t which is not good. Now one of the caufes 
for which U::s ludiy was impofed is naught, vtz. “ for not 


(a) 3. Mod. tjfi. 


(i) Ci'O. £llz. 43^. 1t.C0.4x. I. Saund. X7. 

“ beating 
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W bearing arms,” when by the llatute no man is bound to bear 
arms, if he find another to ferve in his place (a), * 

On the other side it was argued (//), that the power 
which the king had to exempt the lUbjetf from t.he payment of 
the tenths fifteenths granted to him by ai‘t of parliafnent does 
not come up to this cafe, becaufc the king had an entire interefi 
Vefted in him as to thofe things. So where the provihee of 
Canterbury granted the tenths to the crown, and appointed one 
to colIe(5i: them, and the convocation ^ on'ered that no privileged 
perfon fliould be exempted from being a collector,yet one who h.id 
ia charteri>f exemption from the king was excufed ; this likewife 
does not concern the cafe now inqucltion, becaufe the convocation 
had not power to make any man the king’s j3urveyor ; and the 
BILL OF RIGHTS, in the third year of Charles the Firjl^ entirely 
condemns all thole exemptions. It has been admitted on the other 
fide, that the king could not grant thefe charters of exemption in 
extraordinary cafes; and that he cannot exempt a knioht from being 
a juryman where a peeris a party in thc'caufe (r) ; and certainly it 
cannot be pretended that this can be fo much tor the good of the 
publick as the defence of the kitigdom by the militia ; and 
there is a great difference between exemptions and cxcufinj. perfons 
■•^tdiferetion. It is true, the king may exempt inen from pontage 
or becaufe fuen exemption may be lawfully made inoppo- 

fition to the authority of thofe who take upon ihen.felves to build 
bridges, &c. but the king cannot exempt tiiem from being con¬ 
tributory towards the fupport of old bridge?, bccaufe they were 
lul/jec'i to fuen contribution prior to any exemption {d) ; fo in the 
principal cafe the charge was vefted prior to the charter of 
fxemption, and for that reafon it cannot ne good. 'T here is like- 
wife another reafon why it cannot be good, and that is, becaufe it 
is to exempt men from that charge which the law has provided 
for the public fafety of the kingdom, in which every man hath a 
benefit; ami therefore it is reafonabic tiiat every man Jhould be 
contributory to*it. • 

(tf) The rcmilndcr cf the .irgunicnt perf-tlcns .ire void. No power of ex» 
fertile pLin’ifi' Was wh.it Skhjk.ant tinjitjon isrertrvedto thvkirj’hy ij, & 
^KNCKLLJi.Y faid in Hilary Ttnii i;2a. 14. Car. 2 c. 3. C-wi/wimt/. which 

1 ’FNCE.M.ii.Y divided tl.c calf into tiine alk.'.vfd a d.fpcnfation of the Tcft AA, 

points: ift, Whatpov. t! tl'ic king Iiad in ar.d niany othtr cafes, have of late years 
the wxlUui antecedent to the aits of been dtnud for law. However, if this 
13. Car. 2. c. 6. and 13. & 14. Car. 2. charter were a good exemption in point of 
C. 3. zdly. What alteration had heto l.i*v, yen it \yas only fo dunng th. l.fc of 
made by thofe afts. ^dly. Whether the ^ the k.ngv. 110 granted it, but will not bind 
words of exemption in the charter arc his fucc< ffors.— Viott to former ediUtm. 
lufHcielib —Not* to former teCnicn. c By 24 Ceo. 2. c. 18. “ No chal- 

(6 'By RcYVKifirll.thenb^ Wear 4 . *.* lo gs lh.tUb* taken by a peer 01 lord 
And vthat is here reported to be fpoken to “ of parliament to any panel of jurors, 
the firA and third points lor the delendant “ for want of a knight biing rctu ' ned in 
wasfaid upon the laA argument. Reeves ** fuch panel,' nor ai y array qu .fhcd by 
as to the fiiA point: The prerogative of ** reafon of any fuch challenge taken after 
the king relating to difpenfatiens has ol late that tune.”— See Hawk- P. 

years been dlfallowed ; and it is expref>iy ch 43 f. 4. 

declared by the bill or rights, (^) P;p\vd.4S7. u.C o. 29. W.Joncfi^ 
J. & Si. MaryfC. 2. tlut fuch d.f. jcd. if 6. 
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As to THE SECOND POINT ; that thc words of this charter ex<» 
empt the phyficians from “ hearing or providing arms to ferve in 
‘‘ THE militia,” which feems to be only a perfonal difeharge, and 
that (hall be intended by the word “bearing,” and from furnifhing 
hinifeU' with arms by the word “ providing j” but he is not diC- 
charged fiom being contr'butory to find arms for another to ferve 
in the militia, befides, the king’s charter cannot exempt a 

man from a thing which concerns the whole right of thc fub- 

jc£ls ),as this natutc does, for it is for the public fafety of all men. 
Lt is true, he may exempt men from any thing v/hich concerns his 
private right, or which i^ a branch of his prerogative, y wherein 
he hinifdr is principally concerned; but it does not follow, that 
bccaufe he may gragt («ch exemptions, therefore he may exempt 
where thc whole community are concerned. * Now this (latute 
does not bind any man to a perfonal ferviccin the militia, nor 
is it a charge on the perfon, but only in rerpe<Sl of his lands ; 
therefore where a man is protected in thc poU'effion and quiet 
enjoyment of his lands, hfought in reafon, as well as in law, to be 
contributory to the charge of fuch protection. 


The last oejection w#s to thc warrant, viz. that the 
defendant could not jollify under this warrant, See, ; but it was 
argned, that the warrant was good to levy the penalty for not* 
“ bearing or providing arms.” It had been o(her\vi(c if it bad 
been for not “ ferviug or finding one to ferve in the militia,” 
bccaufc he who (orves is not to contribute to the finding another 
to ferve ; but by the warrant thc penalty was to be l(;vied for not 
appearing, being daly fummoned, .as well as for not “ bearing 
“ or providing arms to ferve fo that upon the whole matter . 
this is a good warrant, and by confequcnce a good juftifiicatioii 
under it. 


Baines r: n'/'/y. Thc bill of rights declares only fuch dif- 
penfations (h-H be void, which plainly proves a precedent right in 
tlw crown to grant dirpenfations j and that a»5l does not take away 
any right the xiiig had of granting diipeniiitions, but in fuch cafes 
only where a «c« oljiunte was nectllary to be in the charter. 
And in many calcs Hie king may grant dilpenfations without a non 
ohJlanU, 

I'he Court upon thisfirft argument declared this tobe acaufe 
of great d) theliliy and coiifcqucnce, as concerning the prerogative 
of Hie king, ana ttie gencruf right of the fuhjcct ; and for that 
realon it ougiit not to be oetcniiincd upon a cajeJlated-^ bccaufe 
upon fuel! aprt cecoing thc judgment of the Court would bg final, 
n;;d not to be avoided by the parly who Ihould think himlclf ag¬ 
grieved, either by writ of error or appeal. 

The Court, therefore, propofed, that both parties fhould 
C- nlent to make it a Jf.eciul verdiii, and that it might be argued 
buce moic belore judgment was given; upon which a writ of error 

(«) Cro. r.Uz, 447. 449. 


might 
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might be brought in parliament by either fide againft the judg- s** Haks 
ment, and there to be finally determined. * _ s*-®*”*# 

The Chief Justice, however, upon this firfi argument, was tmeCoheo* 
of opinion, that the king by his prerogative.could not dirpeiifc with 
an aft of pirliament which was made for tiic public good of the * 

whole nation. But the quoftion in this cafe was, whether this Loro 
fiatute bad devefted the king of any part of his prcrogati>?c, or Wii.liam 
whether it was made to eafe him of the care of arraying the P^wirTT. 
MILITIA, and entrufiing the lieutenants and other officers there¬ 
with i fer if it was, then it did not devefi him of anv authority he 
had befpro»the act. Now he was of opinion, that this charter did 
. not exempt flie piiyficians from being contributory to the finding 
inenioferve in the militia, though proliably it might exempt 
them from any pcrii)nal apj:caraiicc upon a fummons duly ferved, 

But admitting that he might exempt them * from perfonal duties, * [ J 
yet it cannot be inferred from thence, tiiat he miglit excri'.pt them 
from being contributory to others to perform thofe duties -vliich 
are required by an act of parliament, efpccially where the fubjefl; 
has an interefi; that fucli duties ftiould be performed, or a lofs if 
they ihould not; and the butt ropy ion feemed to be, that the king 
could not exempt in fuch call.s. I'hat in t;ie principal cafe, the 
Vontribution to be made to the findinga man with arms to ferve in 
THE MILITIA is a charge upon the lands as well as on the perfons 
of the owners ; and if this charter of exemption Ihould be good, 
it v/oiild encreafe the charge on all the lands of perfons not ex¬ 
empted, which would be a very great damage to fuch perfons, 
beciftife the ptiyficians who are.cxempted arc a conlidcrablc body 
.of men in every county ; for which rcafon it would be very bard if 
the king had power to iclFcn tiie tax impofed upon one man, and 
charge it upon another, belivlcs, the king cannot exempt in any 
cafe where the lUbjcct has an interefi:; as where particular perfons 
arc bound by preferiprion or tenure to repair bridges, the king 
cannot exempt them from repairiiig, becaufe all the fubjeils have;; 
coiniTjon benelit*to pafs and n.'pals over public bridges. 

It was adjourned for a farther argument (a). 


(<i) It doc.s not ajjpear in any the ap:.nlti.—See Rex v. JohnTqbbs, Cowp. 
RepurLis^that this eeic wus iv'.r inoveti rij:. 


-The King Ilutchinfon? Mayor and Aldermen Cafe 9. 

of Cailillc. 

t^A^DAMUS to the rnayor and comn»on-council of the If the burgcR of 


borough of Carlijle^ to relforc 'J-hn Sytnpfon to the office of ? . 
capital burgcls of the laid borough, &c. 


corporation 

a capital nurgcis or cue laiu uorougn, txc. i 

for theek£lion of a may.'.r, the corporation, on his being fummoned to anfwer this cliarge and icfufing 
to appear, imy uisfrandijt him, although he had ijot bicn eonvidted of the oficnce at common bw.—» 
S.C poll. 99. b.C.'Fort. 203. y. Co. 99. Carth. 173. Ld. Ray. 1283. i. Slia. 557. 
«. Burr. 339. 2. Burr. 723. 4. Burr. 1999. F-fp. Digeft, 677. 
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Tft Kiw« They return the charter of incorporation, with a power to the 
aganft mayor and aldermen to remove any capital burgefs for any 
Mayor*and* ^ifdemeanory and then fet forth an amotion by them for bribery at 
AtDiRMiNor an ele(^ion, &c. for mayor of the corporation. 

Carlisle. Xwo points were made in this cafe. 

First, Whether the oiFcnco for which he is removed be 

indiSlMe at common law. 


Secondly, Whether, !fitbefo, the corporation, who have 
cxprefsly a power to remoVe, can make fudi removal without a 
precedent convi< 5 ^ion. 


*[ 20 


] 


The coUNSEL/ar Sympfon infiftcd, that this was not a fuffici- 
ent caufe to remove him, h Q7i\x(c bribery is a crime puniihable at 
common law; and it is againft magna CFtARTA to remove hi.m 
from ills freedom before he is couvided of the crime. Jf the law 
fliould be otiierwife, what feurity can any man have agtinll the 
infults of power ; but it ig plain, and fo it was adjudged in Jewh's 
Baggi^ Cafe (</>, that a freeman (hall not bedisfranchiicd, unlefs it 
be by charter orprefeription, ifhe be not convicted in due form of 
law. /Vnd where he may be disfranchifed by * charter or prev 
fcriptioiiy and without convidiiony it ruuR be for an aCt againii his- 
duty and oath rJating to his office, or not doing his oUiee; as a 
juitice of peace not attending the (eliions, or wiici e ajudiciai offi¬ 
cer is a common drunkard, or for any other iniflemeanor merely 
againlt the duty cf his office, and which is no crime at common 
law ; for there is a difference between the doing an unlawful- ailf, 
and the i.ot doing his duty relating to his office, the one being a 
crime, and the other only a contempt. 


Pratt, Chief JufAcey and Powys, Jvjiiccy held, that there 
ought to have been a previous conviction. 

P>ut Eyre, Ju/iiccy and Fort esc ue, Jificey held, that this 
otfence being plainly againil his duty and oath of-burgefi', tha cor¬ 
poration might remove him without conviction. 

And THEY ALL AGREED, that a biiigefs may be removcd,for 
ftn offence for which no mdictmcnt will lie. 


Pratt, Chief JujUec. If a burgefs be convicted upon an 
indidttneni for an oUu.ee at common lav.', this Court may order, 
«s part of the punilhmcnt, that he be disfranchifed, 

Eyre and P't r i escue, denied it. 

Adfurr.ctiir (b). o 


(rt) 11. Co. «33. 

(h) 1 i»c whole Court wererf cp:pion, 
that this was a gcod return vvab ut ;uiy 
convidtion at law ; tl.ou:.;h hL ir.ieht have 
beentint conv.fttd .a law ; A r ihoughit 
be an oUeece in(l.erabk at coiutncn Liw, 


yet being alfo a gre.at offence againil the 
duty oi’his < ffice, the corporation have a 
juriWiftion, there bc.ngan exprefs power 
in tl.c dial ter to remove. .S. C. fort, 
aoo.—SteallbS. C.poll. 59, 


Lerd 
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Lord Coninglby’s Cafe. 

015 D CONINGSBY brought an cjciSlment agaiiift fomc cf 
his tciiants, auJ moved tor a trial at bar. 

I'he defendants, by their Counfel, thereupon mov(-d, that "*^ tip 
plailltilf bcilV^ a TERR or VHR realm, ana conliii^i. t-.tlvnot >« 
be ar//7f/j.v7 if the verdidt Ihould be againif him, might b,* obiiged to 
make fome rcfponfiblc perfon to be his Iclice, or otliervvile that he 
ivould waive his privilege. ' 

But T«E Cou]^T rcjedlcd the motion ; for if the plaintiff wis 
not worth anything, he could not be obliged lo to do; and it wou/j 
be unreafbnabie that his peerage fliould be^alcfsto him, finceev jry 
fubjv'df has a right by birth to fuc in the king s courts, where no 
tliftindlion is to be made of perfons (f/). 

(.») E'jt fee Smith <•. l’aik$> to. Mou, 383. 


Cafe Ip. 

On granting ^ 
trial at Ur in e-, 
jc£lment by a 
peer, the Court 
will not uhiige 
him togjve/rf». 

r'lty for copy or 
his ^ ivi- 

hge. 

S. C.i Stra. 548 » 
10 . Mod. 383 . 
Ld. Ray. 6 j 7 . 
4 . Mod. 379. 

I. Stra. 681 . 
I-lullock on 
Coils, 445* 

«[ 22 ] 


♦ Mr. Lifter’s Cafe. Cafe ii. 

ly Novemher lyzr. 

M r. LISTKR was married to Lady Rnwlinfon^ a widow, who Ifnlmib-mdand 

had, before her marriage with fettled hereflate in her wile agree to live 

own power, and out of bis controul. Afterwards, there beii' i 

lome dimgrecment between them, he, by a proper writing duly greement the 

executed, covenanted to allgv/ her fo much every year for her hufband take 

maintenance, and that file might live fcparately from him ; lo R^rviolentlyin- 

which fhe agreed. They accorOingly lived apart for fome time. 

'I’hc hufband, during this reparation, pretending a defire to be 

reconciled to his wife, luit in fahl only wanting mt»re money ofher, will let herirec! 

fliercfufird ; whereupon lie, with another perfon whoalTifted hiiTi, s. C. Str.i. 478 . 

forced her into a roach as fhe was cfiming from church on Chan,Picc.496. 

Sunday^ and c^i ried her into Tin- Mint, and kept her in cuffedy 3‘^9- 

under a Uriel confii.emcnt. Gilb. Rep. ip. 

Bur. Rtp. 542. 

•And now fne being brought into court by habeas corpus, her 

hufoand moved by bis Counfel, that the Court would nor interpi fe 5 * 

between hufband and wife ; that fhe could n(;t deny herfelf to be 

his wife j and that by law tlie hufband has a cure vc power oter 

the wife. 

Court. An agreement between hufband and W'ife to 
live jTeparatc, and that flic fhall have a feparate maintenance, fhall 
bind them both until they both agree to cohabit again (a ); and if 
4he wife be willing to return to her hufband, no Court wdll interpofa 
or obftruit her. But as to the coercive power which the hufbznd 
has over liis wife, it is not a p<TWcr to confine her; for by niE 
X,A\v Of England fhe is intitlcd to all reafonable liberty, if her 


(<j) Sci' Corbet -I', rolnitz, i. Term Rep. 5. 


behaviour 



Mr. LT«Tr.ii’s 
Ca se. 
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(^ 3 iC 1 


Jf 3 mot;!t.T «'c - 

v.fw a ccpyliold 
cft..le in 'i': to 
^trdangll:^! and 
hcird'^, but die 
Without furren- 
dcrins; it to the 
ufeof her Will, 
yet tlK daughter 
Iha!! take the 
edate hydifcenl. 

S.C, 1. Stra. 
487. 489. 
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bi;ha¥:our is not very bad ; and therefore fne fliall now be fet at 
lierry, if it is her pk-afure fo to be. 

She anlVcrcd, that (liadefircd to be at liberty. 

And thereupon (he was difeharged out of the cuftody of her 

luiiband, and went out of court with her fon. 

• 

But THK CouR r laid, that the hulband fhouldhaveleave to write 
to-her, and to ufc any lawful means in order to a reconciliation, 
provided (he was willing to lee him ; and that her children or 
fn-vants Ihould not hinder him, uniefs by her order; but that 
whenever Ihcpermitted him to come to her, he fliould not ofler 

auv violence or uncivil behaviour to her pcrlon frvj. 

• • 

f t) Rex Mary Mead, i. Burr. 543. in point.—Seeallb Guth t-. Gulh, 3. Bro. 

Chvi. Cal'eS, C14. 


1 


* .'■hr-itli G^a'inft 
T. ’uij day-i 28 N:.Vi'inber 1721 . 

'IIIS v/as a caPj rcien ed out id* the court of chancery for the 
opinion ol this court. 

The point was, Whether one 'Jg-gc Day took the lands in 
v^iiellion, either by purchafe or by delcent. 

The calc made for the opinion of the Court on a trial at nlfi prius 
Ixifore P;VRK£R, 'JuJiicCf'Vf'A^ thus; 

t, 

Hugh //kw/ being feifed in fee of the premifes in quellion mar¬ 
red Jant^ the widow and relict of *^Ghn Triage the lellor of the 
plaintifPs great uncle. After themarriage, Hugh Hunt furrendered 
tie premtiiesto the-ufc of his will, and devifed the fame to Jane his 
•V ilc and her heir?, and died wiiliout iflue by her. After the death 
aHiugh Hunty yanc was admitted, and likevvifc furrendered to the 
n is of her will, and devifed the lame to Jane Day, h^r daughtetand 
Ih.ir by her hrlt hufhand John ‘Trigg, and to her heirs for ever, and 
Jo m after died. Jajic Day before admittance made her will, and 
thereby gave the premifes to the defendant in the words followin'^ ; 

Item, 1 give and betjucath all my freehold and alfo all my co- 
“ pyhold cirate, winch 1 iiitcnd to lurrencler to the ufe of this my 
“ will, 1) in^ ill Juhno/itoNy in the county of AiiddlcJeXy to my cou- 
‘‘ fin Thonuii Trigg (the dc^uKlant) lor and during the term of 

his natural Ufo/with remainder over.’* After malting the will, 
and betorc anv court day, Jane the devifor died, having never 
furrendered to the ufeof her will. But the defendant, who was the 
devifee, was notwithifanCing admitted under the devife. 

And IT w.^s RKSOLVED, that Jane w.a.s in by defeenty becaufe 
{Ik was heir at law to the teftatrix j and that where two rights 
ira ct together in one pcrlon (as they did in this cale), the one 
b.;:iig by di-vif', and the other by defe nt as heir at law, “he defeent 
is the moft noble means to co.ue to a:t ellatc, and th-.reforctheliw 

a.]udgei, 
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adjudges, that the beft title (hall (land. So where a feoffment is 
made to icveral ufes, the rcverfion in fee to the heirs of the feoffor, 
in fuch cafe the heir fhall take the revcrfion by defeent, becaufe it 
was part of the old eftate of the feoffor; for fo much of the ufc of 
the lands which he did not difpofeofbythefeoffmentftillremained 
in him as part of tlic old eflatc (<?). But in the cafe of a tviliy 
if a man devife any other eftate to the heir at law than what lie was 
to take by defeent; as for inftance, if the teftator devife a lefs 
eftate to him, or an eftate in fee to arife upon a condition, there it 
is otherwi^. 


{. a ^, Co. b. a3- a* 


Smxtk 

areinfi 

Tftxcc, 


IflLARY 




HILARY TERM, 


The Eighth of George the Firft, 
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The King’s Bench. 

Sir John Pratt, Knt. Chief JuJiice, 

Sir Littleton Powis, Kni. 

Sir Robert Eyre, Knt, ' 

Sir John Fortefcue Aland, Knt, ^ 

Sir Robert Raymond, Knt, Attorney General, 
Sir Philip Yorke, Knt, Solicitor GeneraU 



Button agahfi Heyward and his Wife, 


Cafe 13. 


T he plaintiff brought an aftion on the cafe againft the To fay of acer- 
defendants for flanderous words fpoken by the wife, viz. tain ptrfon, 

“ Georpe Bution*’ (the plaintiff) “ is the man who killed “that is the man 
my hulband,” her firff hufband being dead ; and a verdid was II 
givci>for the plaintiff. adlionable. 


It was moved tn arrefi of judgment, 1. Vmer, 507. 

• r,. ,1 /■ L • a-Bar.K.B.84; 

First, That thc:^ r words are not adttonable, for the uncertainty i. Rou. Abr. 

of the word “ killing;’* for it might be juftifiable, or in his own 71772. 
defence, or per infortunium, and lhall not be prefumed felonious, ” 7 - 

and fo made actionable by intendment; for it is a maxim, that ^ 120.^* 

•words fliall be taken in mitiari fenfu (tfj. 2. stra. njo. 

Secondly, The ^^adtunc defunCi^' in the declaration refers 
to the time of the decla^ration, not to the time of fpeaking the 
words (b). 


(4) Moor, 573 ' 3 ®^* 

331. Hob. 6. 77. 177 - Cro. Jac. 31^. 
4. Co. 20. Roll. Abr. 72. 77. 2. balk. 

694* 


(h) Hob. 6. Cro. Ja 4 . 331. 

Thirdly, 
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Bvttoh Thirdly, The words in the laft count, “ I know the mart 
agmjf cc that killed my hufband, It was George Button” are fpokc 
^ perhaps feveral years ago j and fa not adion- 

* able (<»;, 

Wyndham contra. 

First, The w6rds in themfelves import a voluntary and 
unlawful killing by neceflary inferetice ; and in the later reports 
have always been held adlionable [b). 

Secondly, There is no neceffity to aver the death of her huf¬ 
band, for the words imply it Cc), * 

Pratt, Chief Juftke, There can be no queftlon but, at this 
day, thefe words are adionable. In former times words were con- 
flrucd in mitiori fenfu to avoid vexatious adions, which were 
then very frequent; but now diflinguenda funt tempora, and we 
ought to expound words according to their general fignifications 
to prevent fcandals, which are at prefent too frequent. I’hc 
words themfelves afeertain the death of the perfon {d) \ and there¬ 
fore there can be no neceflify for any averment. We are to 
underftand words in the fame fenfe as the hearers under (food 
them ; but when words Hand indifferent, and are equally liable 
to two diftind interpretations, we ought to conllrue them in tni- 
tiorifenfu I but we will never make any expofition againll the 
plain natural import of the words: the word “ killing’* fignifies 
a voluntary and unlawful killing, and is adionablc.^ There arc a 
great many very odd cafes in the.Books.. 

Powys, JuJlicey was of the fame opinion,; 

"EYKStJuJitce, The words arc to be taken in their worft fcnle^ 
for a malicious and felonious killing. "I'he word “killing” of late 
years has been held adionable. 

• Eyre, Jujllce, As to the second QuEsTwoNi whether any 
averment of the hufband’s death is neceffary j the defendant’s words 
have afeertained the death. In the time of king James the Fif Jl 
this exception prevailed, but never of late Ce)i In the cafe of Jacob 
V, Miles (f “ adtunc defunct” was held infuiHcient, bccau/c it 
referred to the time of declaration ; but that point has been often 
over-ruled. In that cafe it was alfo refolved, that where the jury 
gave fevcral damages for the words fpoken at fcveral times, and the 
judgment was entire for the damages and cofts, the Court might 
reverfe the judgment quoad the damages given for the vvords not 

(«) Roll Abr. 4.8. Vent. 50. W. Jones, 166. 'Lev. *77. 4. Co. 15. 2. Lev. 
48. and the cafe of Willi v. Wills, Trinity 150. Salk. 69 5. 697. 

Term the 7. Gto. i.—See alio Carflake (c) Cro. Ehz. 317. Cro. Crr. 489. 

V. Mappledoram, that eharging a perfon (i) See Peake if. Oldham, Cowp. 

t^rith baving tad a contagious diftemper is 276. 

cot a<%ionable, becaufe it refers to a time (e) Sid. 52. 

part. 2. Term Rep; 473. (/) Cro. Jac. 343. 

lb) Cro.- EUz. 49. 823. Cro. Jac. 

adionablc. 
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afttonablc, and affirm it for the reft, and all the cofts; which c tfo- Buttoh 
lution has fmce been denied for law, for that the judgment mufi be 

reverfcd or affirmed in toto: fo the cafe is of no great authority in 
anyrefpea. 1 ahdhuWx^. 

FortescuEj^^/V^, The rule of conftru^llon in afliotHs for 
words is very different from what it formerly ufed to be.,; The 
maxim for expounding words in mitiori fenfu has for a great while 
been exploded, near fifty or fixty years (a) ; whenever words are 
difreputabic they are atfiionable. It was the rule of Holt?, Chief 
ftjiice^ to make words actionable whenever they found to/the dif- 
reputatioik of the perfon of whom they were fpoicen ; and this 
was alfo Hale’s and Tw'Isden’s rule; and I think it a very 
good rule. 1 f the killing wasjuftifiable, why*did not the defendant 

juftity the fpeaking the words ? In the cafe of Baker v. Bearce [b) 
it was held, that words are to be taken in malam parte.u. 

Secondly, An averment is not necefi'ary The Court 
W'iil intend the party dead, unlefs it appears upon the record that he 
Was alive. 


By THE Court, Judgment foj the plaintiff. 


•> (a) Skin. 364. Fortef. 207. xo.Mod. 
197. GilLcrl Cafes, 117. 2S6. i. Vin. 
Abr. $00. pL I. 507. pi. 40. 


(/•) 2. Salk. 695. 
6. Mod. 23. 

(e) Vint. 117. 


2. Ld. Ray. 959. 


*^Spiller and his Wife agahift Adams, 


*[^51 

Cafe 14. 

m 

rpHE PLAINTIFF brought a* wr/f of dower zg^ivnO: the defendant, In dower againft 
who was then an infant^ and admitted 174/by 
his next friend., and pleaded unecrepriji ; and judgment beiog «iven 
for the plaintiff in the common pleas, Adams brought a wnt of 
error in the court of king’s bench, and aliigned the matters follow-although 
ing for error. 

First, Thrft the admittance ad profequenditm by prochtin amy 29'»* 
was wrong, f®r it fhould be ad defendendum per guardianunu 

•To which it was anfvvercd,and fo resolved by the Court, ^4»- 

that true it is, an infant often profecutes by his next friend', lujt yet 
an admittance ad projequendum is good, even where he is dtfend- ^^***^‘ 
ant; for it is to profecute his plea by which he defends lamfclf 
againft the plaintiff. 

Secondly, It was objected, that damages were given to the dower e. 
defendant, which ought not to be done, becaufe he pleaded incore^ft is 
priji^ which is no plea ita dower, unlefs an adtual allignmeiit was tianiasts be’ 
made. given. 

To which it was anfwcred, and so ruled, thatdam.-^es in 
this cafe were well given, though the defendant had j,)teaded S <i'oni. Dig. 
uncore prif, becaufe damages may be given occaf.one di%'f!tisms \\ (*• 


doth* 


V.4). 


THfp OLV, 
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ifower, there 1 [#HIRDLY, It was objected, that though damages might t>(? 
be judgr-given in this cafe, yet if ought not to be upo;i the judgment frW 
j r^c&peret dotcm^ fliis beifig in u real action} for before tlie ftatute of 


)U 

nt 


GUuce/hr [a] no damages were allowed ii) areal aiftion ; therefore 
** * the damages ought to be given from the time of t\\QdiJfeifin until 
).Rep. 117. ^ |•cturned by the foeriff, if thete was no 

jac. 140. wilfuf delay by the demandant. 

ilk. io8. which it was anfwcrcd, and so resolved, that by the 

Jlotute of Merton (/^)*thc widow in a writ of dower ihall recover 
1. y. 19.'. the value of her dower in damages from the death of her hufband to 
se I. Inft. 37. the day that fne recovers the <lowcr itfelf j that is, “ n/qiie diem 
yer, 378. c( qudlpjh recuperajerit per judkhm Cur ’ue jelftnant jjiamf which, 
by intenimeirtof law,/is the day on whicli (lie had judgment quod 
recuperet dotem, forfronUiiat da)' (he is accounted in the poUcllion 
or leifm of her dower. 


rownl. 217. 

. Cro. 640. 

id. 446. 

. Vent. 73. 

•utw. 719. 

. Suund. 94. 


* [26 1 
Cafe 15. 


So the judgment was affirmed. 

(a) 6. I. c. I. 


(Jb) 20. //.v;. 3. c. t. 


* Read (t<^cihifi Mardiall. 


rrefpafs on two '^RFSPASS on two Counts. The fird: was, for breaking tire 
sountson dific- 1 pl^inilips houfe, and taking his goods. I'hcl’econd was laid 
»nt days for ^ liirlc.-ent (lay for beating his wife, et adtuuc et ilndrut honu et 

If** * /* *T] tlf*i 

band’s goods, cutaha ipjUts querentes cepit et ajportavit. Judgment l;y default j 
and beating his and on writ of enquiry entire damages were given, 

theu-b* entire Bel FIELD, Serjeant^ moved in arreft of judgment, Becaufc no 
damages are damages ought to have been recovered for beating the wife, lince 

given. flie is no party to the a( 5 lion, nor has the plaintiff laid ai*y fpccial 

S. C. poll. 342. tlan-iagc, as/(er confortium amifity ife, to entitle him folely 
S.C.Forttf,377. to thi.s adtion. If thefe damages (hould be recovered, tlicrc may 
be two recoveries for one affiauit, for tliis adlion would be no bar 
to any adiion to be brought by the hufoand and wife jointly. 

C /AP.^ER conirn* The affault of the wife is only laid as aggia- 
vatian of the damages, and not as a diifijicl trefpafs {a}. 

The Court inclined to thli.k that this declaration was 
go< d. But aci'vijare vuit [b). 


(a) Ste Ruflcilrmd his Wife v, Cornc, 
1. .‘aik. 119. 2. S^l:^ 640. sv 0. 

(. Nxd. 127. S. U. 2. L(.id Ray. loji. 
Tod and ti;ii V/i<t f. Redlord, 11. Med. 
864. jimts Clbcrr.c’3 Calc, 10. Co. 
130. 'ioHiluis -v Ike and bis Wiic* 


Cro. Jic. 664. Dix V. Brooks, i.Stra. 
61. S. C. Fort 378. 

{b) It isf.i.cl, S. C Fort. 377, th.nt the 
Court held the declaration good, although 
tht Wile v/js not joined. ’ 


The 
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The King againfl The Marquis of Fowls (»?). Cafe i6. 

U PON A WRIT OF ERROR tO rcvctfn all outlawry for high o«tJ^wry for 

rw^ 1» vr M ^ trwfin.'tly if 


TREASON, 


the ffff’ins be to 


The error affigned was, that the proccfs of outlawry againft another county 
tJje marquis was directed to the fherifF of Lordoii^ w!icn he, the 
mnrquisy lived in the pariih of St. Giies^ in the county of (cnilmt is dc- 
Miildlefeii^ which is an error in fact; for fiie procefs of capias fa;bcdtoIive,it 
niuft be always directed to the flierift of tiie county where the '* error in 
party lives^ 


And for this rcaf )n the outlawry was rci erfed, upon the confef- ^ 
fion of T 11 E A T T O R N* F. Y G E N 1. R A L. “ ‘,V’ c. 

..... ch. 77. 1'. ii6to 

N. B. Thorc w-re fcvcral c.'vCeptions in point ol law taken to izs. 

the record In this I erill. 


(.)) This cafe cams before the Court on licrcnnin.d in .^T;■:Incln)as Term, in the 
W'cdnefday, the it April, 172a; but it nintli ytar 01' (r'.rjrf t,.r Fiji. — N’otk 

was full ar«:uc(l in Hilary Term, in the to tFj.niur iduku, 

fft Vciith year of CiCrgc the Fuji) and finally * 


* 


[n] 


* The King rt^n/w/zTltc Dean and Chapter of Trinity- 

Chapel, in i3ul)lin. 

T he dean and chapter of Triuity-Chapcl^ in Djihlin^ 
dilenying'i^r. T. S. the archdeacon of, &c. his feat therein, 
and his voice in the chapter, he brought a manihuntis in the court 
*of king’s bench in //v/u/zr/, directed to them, luggclling, that his 
prcdeceflors, time out of mind, had enj«)\<d tlie laid liberty, and 
that the franchilesand liberties offheir corporate body were con¬ 
firmed by letters patent of Henry the Eighth.) bJc. 

The n E .an and ch apt e k made a ret’.un tf> the elTci^ following, 
‘vlz. I'hat by the fame letters patent they had power to make byc¬ 
laws for the benefit of their corporate body ; and that they made a 
by#-law on fuch a d.iy, &c. tiiat !io perfon Ihould be admitted a 
member of their body, unlcfs he had taken the oaths of canonical 
obedience, and to keep the fecrels of the laid chapt.-r, widen the 
archdeacon denied to take j and thereupon tlioy reluled to admit 
him. 

This return w’as adjudged infufficient in the court of king’s 
bench yi whereupon they granted apcrcrtipicty rnand. tnas^ 

and then ti^e dean and < v brought a writ of riror in tiic king’s 
bench here. 

It was argued in their behalf, that the caufe cf denial, as 
returned by them, was a good and fufiicieut caufe ; and that a 
mandamus was not the proper remedy for the archdeaem in mis 

'‘‘voi.. VIII. D Tke 


Cafe 17. 


A dMn and 
chapter who 
have power to 
make tiyc-law9 
canncii make a 
bye-law that an 
archdcaccn thail 
take tlie oatii of 
canonicalobtdi- 
cr.cc lic!oi<' he 
is admitud into 
h.a ou.c*.*. 

2. Rell. Rsp. 

4 ')". 

6 . Coup nig. 
S'.uiiui.k’* 

W- 
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In Jfower, there l^'HIRDLY, It was objected, that though damages might hs 
/hall be judg- given in this cafe, yet ir ought not to be upon the judgment ^uoJ 

flotetn^ rliis beiiig in u real aation j for before the jiatute of 
Gkuccjler i^a) no darnagts were allowed in areal aifVion ; therefore 
“ the damages ought to be given from the time of the d'ljpifm until 

enquiry returned by the Iberltf, if there was no 

cAt wilfuT delay by :!vj dw-manJant. 

Salk. 10^ 'pjj which it was arifwercd, and so resolved, that by the 


JO. Rep. 117. 
Raft. Ent. 399 
Cr*t Jac. 1^0. 

Salk. 108. 

5. Com. Dig. 


Pleader’’ of Merton (/»)'thc widow in a writ of dower ihall recover 

(a. y. 19.'. the value of her dower in damages from the death ofher hufband to 

See 1. Inft. 37. the day that fhe recovers the (lower itlelf; that is, ‘‘ n/que diem 
Dyer, 378. ^^qtiuipjh recuperaverit per judicium Curhe feijlnam j'uamf which, 

a'^Cro* by inteninient of lav/,-is the day on wliicii (he had judgment quod 

Sid. recuperet dotem^ for from tlrat d.iy fhe is accounted in the poQellioii 

I. Vent. 73. or feifin of lier dower. 

LotW. 719. r. . . 1 t 

i. Suurid. 94. So the judgment was amrmed. 

{a) 6. Ed.v. 1. c. 1. (/■) ao. r/.;.-. 3. c. J. 

•[26] 

Cafe 15. * Read a^^ahifl Marfliall. 

Trcfp.ifs on two '’T^RF.SPASS on two counts. The firft was, for breaking tire 
coumson difTe- 1 plaintiffs houfe, and talcing his goods. The fecond was laid 
fak[ng*^*a* ^ dirfe.'cnt day for beating his wife, et adtunc et ibidem hon>i et 

hand’s goods, cutalla ip/lus querentes cepit et afportavit. Judgment I'.y default i 
and beating his and Oil \rrit of enquiry entire damages were given. 

Sicugh** Stire Bei. FIELD, moved in ^rrcft of judgment, Bccaufe no 

damages are damag .‘s ought to have been recovered for beating the wife, iince 

given. file is uo party to the adlion, nor has the plaintiff’ laid any Ipecial 

S. C. poll. 342. dair.at/*, ns per quod confortium omifit^ C"'V. to entitle him lolely 
S.C.Fomf.377. to thus adtion. If thele damages fhould be recovered, there may 
be two recoveri es for one afl’auit, for this aclion would be no bar 
to a:iy aifiion to be brought by thehufiiand and wife jointly. 

(f.-\PPER cDntrg^ The alTault of the wife Is only laid as aggia- 
vatlan of the damages, and not as a dlllincl trcfpafs {a). 

The Court inclined to think, that this declaration was 
go« d. But aavijare vuit [b). 


recuperet dotem^ for from that d.iy file is accou,ited in the polleilioii 
or feifin of lier dower. 


So the judgment was aflirmed. 
(a) 6. £d.v. 1. c. 1. 


(/■) 20. rf.;.'. 3. C. J. 


Read a^^ahift Marfliall. 


(«j) See Ri;frc!l;ipd his Wife w. Come, Cro. Jic. 6|j.|. Dix v. Brooks, i. Stra. 

J. ^alk. 119. 2. Sal!'. f)40. S.' C. 61. S. C. F6rt. 378. 

C. ^Xd 127 S. C. 2. Leid Ri.y. 1031. (i) It isf.i.d, S. C. Fort. 377. tlmthe 

'fed and h;^ V/iu i<. Rcdlord, n, Med. Court held the declaration t'ood, -iltliowgh 
164. Ji.T.ts Cfhcrr.c’s Cafe, 10. Co. the v,’ile v/as not joined. 

130. Toitjlms V flee and his VViic, 


The 
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The King n^ahijl The Marquis of Powis (j). Cafe i6. 

T TPON a writ of error to revcrft; an outlawry for high lnt)«thwr>' for 

'^TREASON, ’ 

* the orfitns be to 


J error afligned was, that the procefs of outlawry agalnft a'l'-'tl'tr county 
r(^uts was dirtrc\cd to the fheriff of London^ wht’Il hc, the 


The 

the marquii 

mnrqrtiSy lived in the p.iriill or ot. bZ/tT, 111 til" COUiJty of jpnj.ujt dv- 
jWddlt'feyf which is an error in fact; for the pro refs of fcrihi-ii to live, it 

iniill: be always directed to the flicriif of tiie county where the error io 
party lives^ 

And for this rcaf<m the outlawry was rcA crfcci, upon the confef- ^ 
iion of THE ATTORNEY GENERAL. ^ j, 

ch. 27. 1'. 116 to 

N. B. There were feveral exceptions in point of law taken to izS. 
the record in this rcrin. 


(,i) This cafe came bc-forc the Court on 
Wednefday, tin.- ii April, 1722; hut it 
w.is fiill art^ut'd in y Term, in the 
(evtiith year of Ctcrgc thi Fi'Jly and finally 


dctcr.ninvtl in ATich ichuas Term, in the 
ninth year ot ti.c f'lJi. — Noth 


•[27] 


* The King The Dean and Cliaptcr of Trinity- 

Chapel, in Dublin. 

'^lIE DEAN AND CHAPTER of Trhiily-Chapcly in Duhliriy 
^cnyii'.t;* V^/'. 7 . <S\ the archdeacon ot, &c. his teat therein, 
and his voice in the cnaptcr, he brought a nuindnmui in tlie court 
*c)f king’s bench in Av/</W, directed to them, fuggettiug, that his 
predecefl'ors, time out of mind, had enjoy* d the laid liberty, and 
that the franchifes and liberties of 1 heir corporate body were con¬ 
firmed by letters patent of Henrj the lUghihy o c. 

1'hc dean and ch apt e r made a return to the cflerl following, 
'vlx, ‘I'hat by the fame letters patent they had power to make bye¬ 
law's for the benefit '.'f their corporate body j and that they made a 
by#-law on fuch a d.iy. Sic. tiiat no perfon fhould be admitted a 
member of their body, unlefs he iuid taken the oaths ot canonic..! 
obedience, and to keej) the fecrets oi the faid chapt.r, whicn ihc 
arehclcacon denied to take y and thereupon tliey refuted to admit 
him. 


Cafe 17 . 


a de.in .md 
cli.tptcr who 
have power to 
make hyc-law 9 
cannot make a 
bye-law that an 
archdt .iccn ihall 
tal:e the oatii of 
canonicalobcdi- 
tnte liflore he 
is aunntud into 

li.> 01*..Ce. 

2. Roll. Rep. 

41)-1. 

fi. Coin. Dig, 
pn). 


This return was adjudged iiifufficicnt in the court of kiwg’s 
bench yi hrluml'y whereupon they granted apcrcmpiGiy nutfui. niniy 
and then ti-e dean a?i(i l halter hiov.gwt a writ of eiror in t:ie king’s 
bench here. 


It was argued in their behalf, that the caufe cf dv^rnial, as 
returned by them, was a good and fufiicient c.iufe; and that :i 
mandamus was not the proper remedy for the archdeacon in tins 
c^ic* 

v'oL. VIII. D The 



The KiS’o 

tIgM'i/l 
THK I>f. AN 

ANP Chapter 
OF Trinity- 
Chap CL, 

IN Dubl;N. 

• L ] 

A wn/ of anr 
AVill not hctip'^n 
the a\v.i! 'i of a 

dii^rns. 

S. C. 5fn. r^5. 
Poph. I ;’6. 

Mod. Rep, Si. 
c^r. 

Lev 2!>I. 

X. Stru, 02 >. 

5. Com. D:>;. 

P!ca.ior”' 
( 3 -^ I)- 

Lev. 251. 


Roll. Abr. 4S1. 
Lev. I IQ. 

Vent xS 3 . 

W. Jo. i<;9. 
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T»hf. ^CURT as to THE FIRST POINT adjudgctljthat thc tlcaii nnd 
chapter h'd not returned a fuiticient caufe, but that they had ulurpcd 
a j'lr uii 'n in, by t aids^ring or requiring tm oath to be taken (a), 
which could not be doyd but by a court of judicature, or by fonic 
iiv’rial v/erds in the letters patent, giving them authority fo to do, 
which auil'.orily could not be implied by any general words, ex- 
prcfhng their power to make bye-knvs. 

But THE CHIEF coiKT wns, v.'ii.tlicr a u'rif of error woulJ iic 
Upon 21 pire//.ptor\ /luirdaiiius. 

And I'r A\ A.s ARGiri-D againn tbedcan and chapter, ^lat a tium- 
damns vAouId ika lie, becaull it wsv a i r.-rogative writ, upon, suhieh 
the narticui.jr ri.ptt wl*the fubi-ct was never et dctci inineil ; for 
it is grjiuae-le bv die Court oiiLmu calls oi •' a public nature lor 
retCiing t'lc polllliioiis of men, an I not I'ctwcen any paitic.s in in- 
Icrcll-, and tiicr.fore no reflituticjii can be eia-ited upon ihi.'; urit. 
It is no more Lhan a connnrind to a p af ',, to vlo his dety, as to 
admit another to an olace, or to i'ome freedom, or to feme place 
or ireedo.n v.bicii bclong.s to him to whom it is graotcil, and 
for which he has no remedy by aiiv other aclion. Now in the 
princip.al <.arc, a.s ro a place in tlie ch.ancl and voice in tlic chapter, 
it is no more liia . a fr-i.id'if-: b;.longin^ to the oiTice of uicinlciico;!, 
for which no , tjeotnu’nty or puare i/rvecHt-. willli *; and though 
he might n. iintain an aPr/vj of trrjpojs on tlic cidb for it, \ct 
that is no remedy, beciiiUc m fucb cafe- (ia'r.e-cs .irc only to be 
reci.vereo, ;.:;d not the franrhifa iffolf. it is nut;, thata nuuidtvsins 
will lie to V-llore a man to h:^ priontv of freedom. It may ha di ¬ 
rected to a bithop to indubl a man into lii.s prehtridary, and to give 
oil to a priell :.i baptifrn j bur turii writs, mnd otncis (d' the like 
nature, fliall never be cor.tr.dlcd by 'in, its ■/' error ^ for if they 
ihould, m.mv incoiivcniencif s would follow, becanfo it is ufual to 
g;r:mta mandsin-.s to p.arihi"..i'iic.e:'s, and to inagiltiates, to deliver 
the enfigiic of t ;oir temporad ouice:-, or to command them to do 
tiieirdaty in their rti'peeiive oOlccs j and if writ*, of error would 
lie on luch commap/ls, it \vv>i.'Ki a inft of unfuilvrable'delays, A 
writ 01 error ’.vas nev'cr yrc granted where a fine was impoied, or 
on a commitment for a cont vrnpr, or upon the award of tiny writ 
by any court of" ; aiiicc, in wldcli cafes tiu properties and liberties 
of the fub' are concerned (b). And if it be not grantable in a 

criminal action, where a man i . deprived of his liberty, there caq 
be no e.-.rnn why it Ihould he grant.al in a civil action, as in this, 
cafe. It is true, this matter was contelted in tlie c-.f? of the 
(d)i/lahles of Jyh-'jbur-y^ VJZ. wlicthcr a writ of crua- would lie 
upon the return of a habeas corpus,, but it was not detei mineil. 
.It is latevvife true, that by a late fhitute a truverfe is given to tho 
return of a mandamus^ as if it had been an adbon on tiic cafe j but 


id) fr. C«n. Dip, ««ScremcM" (B.), 


{b) Hardres, 



Hilary Term, 8. Geo. i. In B. R. 

4 

yet that Joes not make it an action on the c: fe ( a). It is objected, The Kin* 
that a writ of error mip:ht lie without tieiaying the party, for it 
niisJit not be a fuper/h/ras /'//). But the fonrs of cntcii.i :; the 

O J t ! \ J ^ and CHAl’Ttli 

awaicJ QXSipuremptory mandari;.is\% anargun-vent thatno wntol error ov ViuN. iY- 
lies; for they «re never entered ‘‘ IdiO conjuh'^ t'nn cjl Chapei., 

When the Court denies a/wr/zi/j/crytiicrc is no pre- in Dublin. 
tence that any writ of error will lie, lo that the coufequcnce will 
bCj that U writ oj error li-s only of one lule. 

On thk other, side it was ur:^ucd^ that though in this rafe 
a writ of error would not lie upon the lirit mamhtfuus^ becauie it 
was in th« natuie oi' an iatcrijcutory judc[nit-nt^ and no more, * T 2.'"* T 

yet it mull lie upon t!ii.s/’ivv-vr/i/iry fnandupaus ; for tiiough it was 
formerly but a letter from the kini;, yet if(jw it has olnained the 
thiii‘lion of an original writ ; and like liich wrir, if it bear ttjle 
out of 'I't'rnr it is void. 'I'lie i. afoa of the law feen'iS to he plain, Lev. 91. 
that a writ of error will lie upon w l>ere;rj‘to',y in-.iudu/nus^ lor it will 'vnt. 205. 212. 
lie upon any judgment by wiiich tlie dclciulant conceiv es hindcif 
to be aggrieved or damnihed, unicks he has -.mother proper remedy 
for relief; hwt the dean and ihaldcr in this c.tic have iro nnu dy 
but by a writ of error ; for if tncir return to the iii'l n nuLinnis 
was good, and ruh u to be otiicrwile, they are pinn- d down by 
fuch judgment j and tiiough they arc wronged by it, they have no 
remedy. 

Tm.e Court was of onitilon, that tlicrii'ht ofanv perfon was 

i * ^ ^ ^ \ 

not to be dctet iTii.'icd upon a mandamus. Jc gives a remedy w., .-re 
there is a feiitning probability lor it, and ic l..ide.s p- .itpic in their 
polleflions, I'o that they may be able to defend their rigiu, or, by 
• virtue thereof, to biing any acMumfor th.iugs incident to the poiief- 
lion j and if axviit of error fhoiihl lie in j'ucii calcs, it would 
entangle all the public radc of annual olncers in moft . orporations 
and paridics. Ic is .tgainit the nature of a writ of error to lie on 
iUiyjiulgmcnt, but in caules where aniilue may b: j( ined and tried, 
or where judgrwent may be had upim a demurrer, and joinder in 
demurrer, and *he:cf.u"e it v ill not lie on a judgment for a 
procedendo-^ nor on the return ol an habeas corpus. It is t.u>., if the 
defcnuant in error ha;l travelled the leturn of the ele-.n and .vapfer 
to this nian.'ianius-, as by t..e ifatute 9, j//:ne-y c. ?.o. he inipjir, in 
fuch ■cafe the writ ( f errin' would liave been p;o'x', iKcaule then a 
final judgment might be given ; tor u[ion ilic travel Ic of th.e facis 
in the return, the otiicr Jide may taice iniie or demur ; ar.d lucli 
‘proceedings might be had, as it the proli ctiior 01 the mandamns 
had brougiit an aclii-n on the call; tor a fa ft return j and if he had 
a veidfttl or judgment on a demurrer, he liuill recover ias damages 
and colls, upon which juT{g;nenc a vtnvr of error would lie j but it 
was never yet dcterininctl tiuic it would lie upon a peremptory 
mandamus, 

(a) P>y 9. y/w.v, c. 20. (< ) The cafe cf the Corporation of 

(it) I. very writ 01 error ii a ji-y-; f II J-'i!;, M.i.:;itciie, iC. t.'oi’. 2. Jtoli 35, 

1 . S.il. 45 . Cro. Jac. 342 . Stund -i'. 

Palmer, Trinity'1 trm, i. Gto. i. 

D % And 




Tut Kivs 

againji 
THi Dean 
ANnCHAPTKR 
or Trinitt- 

CKATEt., 

IK Dublin. 

Fortefc. Rep. 
3 » 9 * 

’[3°] 


Hilary Term, 8, Geo. i. In B. R. 

And therefore it was resolved by the whole Court, 
that it would not lie. 

A WRIT OF ERROR^was afterwards brought on this judgment 
in the houf.: of p-ers ; and the lord b.\ron, who 

att(jjuii:d tliere. together with feven other Judges, acquainted the 
lords ?n parlia: . -nt, that all the Judqes of iiNGLAND were of 
opinion, that a writ of error would not lie. 

* And thereupon the judgment of the court of king’s bench was 
afHrmed (t/). 

(rf) On 21 April, 1724. lo. Cfo. i. 


Cafe 18. 
A declaration in 

Hander fi>r lav¬ 
ing, “ A iioli; 
f‘ a thc'.p of 

i&il,” INNU- 
:^NPO a JnL'cp 
of the 
is good. 

1. Roll. Abr. 

82 

Hoh. 2. 

3 I.'v. 68.166. 

Salk. 513. 
Cm Car. 52. 
palm. 35S. 
a. Wilf. IT.}.. 


Muck’s Caij. 

N ACTION ON THE c \:ir vvas hroiin-ht apal.'in f.-r 


: 

iAt.1 


iiulerwiis word-, vr/.. “• j\luck I'olo ;i fbeep j.f Ills” 

[innuendo, of the defendant), and it was not tlie firft he ilolc by 
a hundred.’* Upon not guilty pleaded the plalntilf had a ver- 
di6t. e 

The dcfend.ant moved in arrerr of judgment, that the words were 
pot aclionable ; for “ /IHole a iiiecpofhis” muH he intended 
Aiuck''^ own iheep, fir the pirticle hit niuil reler ml proximum 
antClient^ which is fo that thele words are repiigrant; for 

a ni.an cannot ffc.d Msovvn flieep ; ii''.e th.e cafe in R )il. Abr, ^4, 
where an aeti- n was hroneht '-.Mitilt luifnan:! and wife for V'VTds 
fpoken be tb.e wire, v/a. that tlie piaintiff Hole feme cf her 
“ r!;oo,iv, and it was adiu.igefl not act ion.'•.Me, hecaulc a niar- 
rio.i woman c.mnot have e.r.y goods, for they arc the goods of the 
hii flrand, 

.rut ::i t'.’.c p; ii-.eipa! cil’e THE C-.)URT over-ruled the cdde-blion, 
aiul heiu the vvor .k ai:ticr...hlc a> laid iu this d-. claration, 


Cafv’ .9. 


C..irve]i, fee. arjin’/i Manly. 

/ C > J 


In trei>tf> and A C'f'TON r.r Al'S.WI.T AM.s FA ESI-: IMPRISONMENT for fcVCn 
falfc imp'if.n- nionti’.s fr.ar.i the hrll ot 'I'in-defendant iuftified for 

mtnt lor r.’vtn , ^ 

months - .1 bf tiie w.ule time by virtue of a win; of caputs titlacatcini^ qu,v ejl 

tification end.;- ‘•'T.'/v// 0-',. bs enpii?, inipri/tahtnientum^etdeteiitlo, and 

a eat>hu then tr:'.ven'.;d, a'jqtu- hcc-i lUat lie is guilty at any time after the- 

/aw, all..<t;;;i'.g .: I'cturn of the writ, 
to be t!.>t jut'H 

freff'-afs, md "rhe dtfeii.lant who fued out the tvrit iufllfird nri l< r ft j and 
TRAvtRsiNr; ^ upco <1 fp c al ilcinurror to hi.s plea’he I’.li.ntilf had ju;i>pnent in 
the common pi. as, becaufc the jufl ifiMiti'sn v.’iv. under a wait 
delivery, or .after taken • ut at iiiCi'. a tune., and tac deftndant 'ijd not conclude his 
theref i-n^citi.f plea witii prouf petet per reeordhm-i nor traverfe tint he did nnpri- 

writ,i>ba<i on a pLiintiir at any other tinn-. 

4. w-. 

S, C. rvac. P.fg. 2“T. S, C I f;t t" 9 .‘.era. 694. Lnt>>- C;..\ EIlz. 1. Vv'ilf. 83. 

aio. 7. bi. 7;0. 


A .. I 
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And now upon a writ of errof in the court of king’s Ifcnch tec. 

upon that judgment, the error affigned was, the want of a good 
original. 

It is true, there was an original, but itf was not returned, and 
therefore it is void. 

The general errors were afligned : and alfo- that no bill was 
filed, but upon alledging diminution a bill was returned filed of 
another Term j but no return to that bill v^as certifiedi 

To WHICH it ivas ar.fweredy 

First' That there arc two forts of returns, one made on the 
roll, and the other by the fherifF. Now.tbough there was no 
return made by the fherift'on this original, yet there being one filed 
on the roll, and certified from thence as returned, that is fufheient 
to make it a good original. 

And as to the objection againfl: the plea, t/z. that the defendant 
hadjuftified under a writ, and did not conclude, * frout patn per 
recordum j and that he hud not traverfed the Iinprifonment at any 
other time than upon the WTit lucdiout at fuch a time ; 

„ It av as argued, that if the action had been broughtagainft the 
fherifF, and he had jullified under the writ, henmft have concluded 
his plea with prout patet per reco", duniy becauCe it would not have 
been a record if he had not returned the writ j but though he 
never returned it, it is ftill a good jultification for the defendant in 
this,a6tion. * But it is not abfolutely necefl'ary for a defendant to 
conclude his plea with prout ‘patet per recordutn, becaufc a writ 
* may be loft. 

And as to the other objeclion, that the defendant did not traverfe 
the iinprifonment at any other time, &c. that is only lurplufage ; 
for if the j unification is good, the traverfe would be wholly imma- 
tcrial. 

• • 

The Court. The gives jurifdit 51 Ion to this court, 

and by confequence if that is not returned, the Court has no jurlf- 
di^ion in this cafe j and the caufe cannot properly be laid to be in 
court j but if the fherifF never returned the writ, how could the 
defendant in this adlion plead prout patet per recordum f there¬ 
fore his plea mull be good without fuch conclufiou ; and if his 
^ plea is good, then the traverfe will b« immaterial. 

So the judgment in the common p.cas was affirmed. 


Manly. 


*r.30 


Glynn ag^ainjl Yates. 


Cafe 20. 


CASE was thus: The principal died, not having furren* The bail are Ua. 

dered himfelf before the return of the fecond feirefacias. ble,if the princi¬ 

pal die between 

the return of the ta. fa. and the fecond fh-e facias. —S. C. i. Stra. 511. Port. 340. i. Stra. 198. 
z . Stra. 717. z. Ld. Ray. 1452. a. Wilf. 67. i. Burr. 244.436. i . Bl. Rep. 393. gix. 1. Burr. 
1360. Tidd's PraA. 145, 146. 

D 3 Upon 
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Yates. 
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Upon a motion the queftion was, Whether the bail are liable to 
the debt ? 

It was x\rgued agUvift thehaiU that they are liable ; for in 
ftri«fl:nefs of law, upon Vi capias awarded and filed againft the prin¬ 
cipal, and non eji im entus returned, the hail afterwards are liable. 
It is true, by the favour of the Court they have time to render the 
principal imtil the return of the fccond feire facias agaiiifl them [a) ; 
and therefore that maif.cr ouglit to be pleaded to the /cit e facias^ 
and not to be allowed upon a motion j but it cannot be pleaded, 
becaufe it is not law. 

'fo WHICH if xvas cvjLveriuI^ if it is not law, and therefore 
not tv') he pleaded, it’is the greater reafon that it (hould bo detor- 
mined upon a motion ; for tlie death of the ‘ principal being the 
adt of God, it fh.all never be prejudicial to the living j and the plain - 
till has no damage by thi.- death of the principal, becaufe he 

nilafhthave died if he had been in gaol; but it would be a great 

damage to the bail, if they lliould not be difeharged by his death. 

Pratt, Chief yajlice. The bail arc bound by their recogni¬ 
zance to render the principal where judgment is had agrdnli him, 
or to pay the condemnation-money ; but by thecourfe of the Court 
the prir.cipai has time to render himfelf in difeharge of the bail 
until the fecond feire facias againflthen) is returned ; and hero the 
adl of Cjod intervened, vioo. the principal died, fo that he could not 
render hiinfdf within that time. 

Eyrf, yaflice. It is true, the*grace of the Court is ufiially 
extended to the bail, where the principal furrenders himf.lf, but 
never where he I’oes not. 'This was the courfe of the Court when 
PoPHAM was (Jhlrf 'JujVice^ but it was altered by my Loud Coke, 
and altered again in Croke\ time (/)}; 'J'hatifthe principal furren- 
dered himfelf before the return of the fecond feire facias agaiuftthe 
b'ul, they fiiould be difeharged ; but the indulgence of tlic Court 
never extended farther ( f). 11 is wrong to fay, that the plaintilf has 
no damage by the death of the principal, dying before the time he 
b.ad to fui render himfelf; for it is fecn by daily experience, that 
men will pay ti.eir debts rather than be committed ; and fo might 
the principal in this cafe rather than to be rendered in cull-ody, 
Bclidcs, the plaintiff is a ftranger to the bail, and there is no 
trull or privity between him and them, but there is a great trull 
between the principal and the ball ; fothat it feems very realbnable 
they Ihould fufi'er in this cafe rather than the plaiiitiif, w'ho is an 
innocent perfon ; for it is probable they may have counier-focurity 
from the principal to indemnify them j hnd therefore it is more 
proper for them than for the plaintiff to fue his executor or admi- 
iiillrator upon fuch counter-lccurity; for it is to be prefumed, 
that by reafon of that trull wmich is between them, tiiey may 

(j) Moor, 775. Cro. Jac. 97. 165. (i) Cro. Eliz 75S. 

Eulh. 331. V/. Jones, 138. itub. 210. 1. 101. 

T. Ka/m. 14. 6. Ivied. 25S. 


Xnovf 
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know more of his conccrr.s than it is poilible for the plaintiff tO Gj-ynh 
know. agMnJi 

"V ATES. 

So, on the laft day of the Term, judgment was given for the 
plaintiff againft the bail. • * -i 

* [ 33 1 


* Atkinfon, Executrix of Atkinfoniirj^-a/Ky? CoatEvorth. 

TTPON a writ of error on a judgment in an a£lion of 
^ covenant the cafc was: 

One 5^//, by indenture ofleafe, demifed lands to Jtkinfon the 
tellator fora certain term of years, rcnderi.Mg rent, and performing antjan\,^t;t,nfor 
ol'ner covenants thcrein-mciuioned. ^V-f//^;:iftervv;.r(ls made an ^re.ic.i of cove- 
iinder-leafe of the premifes to the defendant Coiitjworth, who nant bt urought 
therein covenanted with Jtkhifon “to pertorm and keep all the hy lys kflo^ de- 
“ covenants in the original Icafe to be kept and performed by the .iy*""’j, 


“ faid his executors, ^>cc. <>r afTlgi.s.” Jtkinfon having « . V 

made his wife, the nov/ plaintiii, executrix, di3(l. I hc reiltO ',/. p:\r(i.i a 
referved on the original Icafe not being paid, ihe brought an aftion *‘fcrija;ii,it%oas 
of covenant againii Coatfivorthi ai5d alligned for breaen the non- “ 
jrayment ot tiiy rent, kc. 

Upon the gencrnl ilTue pleaded, the caufe was tried at the afllfcs original 

hi Durham^ and the plaintiff had a verdict and judgment. ’ ‘ 



was not ilgned and Haled by him, tin ii it was not his deed. It is ;i\<cxcc!itt:dthe 

true, that heing executed by <5’.vs//, it had all the ehti>iial tpir.litics .*?' 

of a deed ; but it does not follow from the!ice tliat it was ihe (icedof 

the tellator, and by confequcnce the dele iidant {hall not hc bound in>,,rfaying, 

by a covenant relative to fuch deed. It it fliould be objcdlcd, that iIim chvre is no 

the defendant in thi.s cafe is cjloppedhy his own deed (uuvdc between kafe orco, 

him*and Jtkhifon) to fay that the original deed is not the deed 

Jtklnjon^ becaufe that very original deed is recited in his own deedj 3. C. 3 . Danv, 

the lUifwcr is, that tins general cllorpel does not bar him from ^^'5. 

faying) that by the li. ll leafe there is no rent referved, cr to be 

paid by Aikhifon \ for the defendant is to perform no more than ,j77, 

thofe covenants which were to be perforiueJ by Jtkhijon^ and the 

plaintiff mull flicVv’ what thole covenants arc before Ihe can be 

entitled to this adbion. 

O^* THE OTin:R SIDE it u'as argued for her, that by her de¬ 
claration {he has let logth, “ that per indentiirum fatiari inter 
“ partespra’diil. Atkinfon did covenant, Now thcL* words 

imply, that the indenture was executed by him on his part \ and 
therefore {he need not let forth all the circumflanccs of * figning, * f 24. 1 
lealing, and delivering, bccaufe her allcdgir.g that it vttos made ^ 
inter partes pradUlas implies all the reft. So where the plaintiff Lutw. 333. 
declared, that the tellator drJijavit^ or that tlis icoffor/i^r. tvV, 

U 4 thefe 
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Atkinson, thcf« Words imply all other rcquilites cither to a will or a feoffment i 
Executrix OF jf Jn this cafe implies all requifites to the 

making an indenture, and convenit all requifites to the making a 
CoATswoRTH. covenant. Hefides, tlje^original indenture being recited in the 
other, in which the defendant covenanted “ to perform all the 
“ covenants therein, which on Atkinfm''^ part W'cre to be paid, 
“ do:ic, or performed,” he is now barred to fay there are no fuch 
covenants in tlie original leafe, becaufe he has allowed it to be an 
indenture, and w'ith fuch covenants. 


Moer, 2?. 
Pupil. 115. 
KoU. Abr. 872. 




[ 




] 


The Court. The fubftance of the cbjciSlion is, that the 
plaintiff has not fet forth in her declaration, that tliK: original 
indenture was figncd and foaled by Atkwjon on his part, or that It 

was his deed; for If’il was not, then tiie defendant is not bound 

to perform the covenants therein contained ; but the plaintiff has 
alledgcd, tnat it was an indenture fa£ta inter partes prisdlcias^viVich 
implies that both Snell the original lellbr, and Aikinfon liitevvifc, 
ligned th.; deed, and fo it became the deed of both parries ; for 
where an indenture is made between two parties, that muft be im¬ 
plied i and the other circumltanccs of feuling and delivering it ar% 
his deed need not be. lit forth* As to the ijloppel^ it is very full 
againft the defeiuiant, for he has covenanted in the fecontl leafe 
“ to perform all the covenants in the original leafe which on 
“ Atkinfjn*s were to be paid, done, or jierforincdi” by which 
he is now Afopped to fay, that there are no fuch covenants in the 
original leafe. 

So the judgment was affirmed. 


Cafe 22 . The Kini^r aQ-iiifift '.rhc Mayor and Common-Council 

of Bedford, 

IfthecuAomof A RULE OF COURT WMS made againfl: the mayor and 
a corporation be cominon-council-uicn of Bedford^ to flicw caufc why an 
common-coun- INFORMATION Inould not bc hied againlt them for an undue 
cil-m-n out of elciilion of a burgcis of the faid borough. 

dhiE c.A.'^E aj'-pt ared to be thus ; ♦ I'hc town of Bedford 
tiuit the u.ayor boiough by piefcription; and tinie out of mind, on the /Aonday 
thill be choiln next after i>tit thQkmevj-Day\re,A put up twenty-lix burgeii'es, in 
of the "lirtcL^^ nomination, out ol which tiiey chofj thirteen common-council - men, 
and a man who when chofen, had votes, in electing a mayor and other officers 
is only a//.-, w.!/’, in the faiu borough. At the laft election, on Monday after 



moil-cot.;ncil- clioieji bv t!ie majority of the otner tvventy-livc burgelles to be one 
man, fuel! tlec-of the thirteen commcn-council-men. /\fterwards, the mayor 

tion is void, ;.nd finciing that lUnjoii was not qualified to bc one of Utc twenty-lix 
the corpontion 

may proceed to a i}ew (;l<.vilun of couiinon-ccuncll.men. 


burgcilbs, 
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burgeflTcs, for the reafon before-mentioned, proceeded to a^icw 
ele6tion, and they chofe one Devereux to be a burgefsiii the room 
of Benfon, 

And now Hughesy who was one of *the other twenty-five 
burgeffes, and put in nomination as aforelaid, and who was duly 
qualified, and had moft votes to bcacommon-councd-man iAi'Xt to 
the laid Bajhiy profccuted AN information againll the mayor 
and the twelve coninion-council-men,as noticing cholen by twen¬ 
ty-fix qualified burgellcs ; for that lieyj'ony one of the uvemy-fix, 
was a freeman and no burgefs, and therefore t!ie Vvliole election 
void, as nbt warranted by the cuftem of the borough. 

I HE COUNSICL J'or thi-rn infifted, that '.he vu!c might be dif- 

charged ; for when anelccfion is made by feveral porfons, whereoi 
fome arc qualified tochule, and lome not, it is good as to the per- 
ibns qualified j for if it Ihould be ot}icrwife, and the tdcciion wiioll / 
void, and that they cannot re-deci, there would be an end (.f :}ii^ 
borough by prefeription, for then tbny can ju itlior have hargeiTes 
nor conimon-counci!-men, who are to namr. ilie balli fis, and wlio 
have votes at the elcdion of a nin^’or. 'rhereforc to avoid this 
inconvenience, one unqualilicd peifon be choferi, they may deed 
another W'ho is qualified, as loon as they undcrfland he is uncyaaii- 
fied 5 and this has been the couUaat couifc in this borough. 

The counsel for the frcUcutor denied tins ; i’or llicv infiltcJ, 
that w'hcrc an election is made by one or more peribiis unqualified, 
if it Jie void to the perfon cleefecl, yet he who has rnofl Vi»tos r.cxr 
to the unqualified perfon dedfdd Ihall be deemed duly c'loleri. It 
*is true,that where perfons apparently uiu)ualificd arc nominated, or 
put up for candidates, in fuch cafe, an eiedicn made by or out of 
I'uch perfons is entirely void, bocaufe ‘it is . n undue election, and 
fliall not {land for any part, efpccially * wl.cn, by the cuitoin of the 
place, fuch a determinate nuraber of qu.nbiu.:d perfons arc tot hule. 

in this c^^fe, one of the pcrlbns nominated to be a biirgCi^j 
being only a freeman,and noburgefs, and the choice of coinniou- 
council-tnen being to be made on a cm lain ilav, ant! by a pa; ticular 
nBmber of burgefies, if it be not made <11 mat day. nor by tnat 
number, the whole election is void ;.'.d m-t r.h to the un¬ 

qualified perfon alone ; for if he had not been put in no.r.ir.atit u 
as a burgefs, he might have voted as a tre nian, tlic benefit' 
whereof was by this means lolt, both,a.s to liiniMf and ho. f iieiifh. 
It is true, in fome cafes the borough might proccf i! to a nev/ 
cledtion ; as where the perfon chol'en did not receive the IkcramenC 
within a year, &c. or vyfiere he had not talcen the oaths, &c. be- 
caufe thefe are difabilities which arife after the election, and -.H' rht 
not be known befi^re ; but where the difability is apparent before 
the election, as it was in the principal cafe, then it is void from the 
very beginning. 


Pratt, 


Ths Kikc 

af^a.rjl 

THr. Mayok 
A^ D COMMOK- 
COVNCIL 

or Efnrosp. 


(a) But fee ii. Ceo. l. c. 4. 



IThk Kino 

agdr.fi 

THE Mayor 
anp Common 
C owNcit 
or Bedford. 
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Pratt, Chief Juftice^ and two other of the Jiidgc.s v/erd 
of opinion, that what was infiflrcd on by this motion for tiio 
profecutor would introduce a great inconvenicncy ; for if this 
ihould be adjudged a, ^oid elciSion as to the wiiole, then the 
borough would be deftroyed, for there cannot be any other mayor, 
or any thing done by common-council men. Therefore If fome 
unqualified, as Beulhn was, are put in nomination with thofe v/ho 
arc qualified, as the other twenty-five were, and the unqualified 
perfon is chofen, as 'Baifon likewKe was, it avoids the election 
as to him only, and not to the other twelve common-council- 
nien who were duly chofen and qualified ; and where j^here is no 
fraud, but a plain inillakc, the re-elc(Slio:i of a qualified perfon (hall 

be good. 

But THE FoURTit JlisTrcE differed in opinion, for it vl^^s 
not clear to him how thirteen common-couricil-incn, who by the 
cnHom of the place were to be chofen out of twenty-fix qualified 
burgefils, could be lawfully chofen out of twenty-five, for they 
might as well be chofen out of any other number, if once the 
cuffom is broken. However, iik v/.^s or oi’iNioN,that Ilu^hesf 
who had the moft votes of thc\\/cnty-fu'e burgeff’es duly qualified, 
next to Benfofi who \vi\^ not qualifiei), was duly cltofcn ; therefore^, 
that the plaintiff* complaining ought not to be hindered to try his 
right upon this information. 

^ 'j'hlsbeing upon the flrft motI('<n, r.nd the Court being not 
all cf one opinion, the rule was enlarged as to the perfon re-*. 
elccued, and difeharged as to the reft. » 

And afterwards, on another day, and upon another motion to fet* 
afidc the rule as to the perfon re-eiccled, 

The Qi’ESTioN was, Whether if one who is unqualified be 
chofen by a majority of thofe who arc qualified, and his elecfioii 
h made void becaufe he is unqualified, a pcrfim .who is quainicd| 
and has the m.ajoriry of votes nextto him who is not qualified, fhall 
be adjudged duly chofen, or whether they muff proceed to a new 
election ? * 

It was insisted that v/lio was qualified, and 

who had the moff votes next to Bf7!fon.f who was not, but yet 
was chofen, fhall be dcemijd to be a duly elciSIcd burgefs, and 
the new election of Devereux (hall be void and fet alide. It i.s 
no cxcufe to fay, that they did not know Eenfon was not 
qualified at the time he was ched'en burgefs, bccaufe it Vvas in 
theii' power to be duly inlormcd of the truth, for they had 
all the borough-books in their cuftody j and ignorance can 
be no cxcufe where they had all the means of knowing the 
truth amougll ihcmfelvcs. 'I hcrcforc all the votes given t.o 
lienJoH were thrown away, and he who had the moft votes next to 



Hilary Term, 8. Geo. i. In B. R. 


him is duly cle(flcd, and the borough ought not to have proceeded 
to a new elcdlion. 

But THE Court held the new election to be good, as well for 
the niiflake in not knowing Benfon was jjo hurgel's, but a freeman 
at the time of his election to be a comiiion-council-man, as 
for avoiding an inconvcnicncy, v.hicli ctheivvifc would bj in¬ 
curable. 


So the ek\^ion ofUevereux was held good-* and the rule diA* 
charged. 


ASTER 


Tut King 
aga'mjt 

THi Mayor 
AM) L'ommoN- 

OoL'Ncil. 

OF Eedkoro. 




EASTER TERM, 


The Eighth of George the Firll, 

I N 

The King’s Bench. 


Sir John Pratt, Knt, Chief JuJlice. 

Sir Lyttleton Powis, Knt, 

Sir Robert Eyre, Knt. 

Sir John Fortclcue Aland, Knt, ^ 



Sir Robert Raymond, Knt. Attorney General, 
Sir Philip Yorke, K?it. Solicitor General, 


The King a^ainft Th*c Inhabitants of Brickhill. 

T WO jusTicr^s OF THE PEACE made an order to remove 
one Green and his wife atid feven children from the parifh 
of Horeivood to the parilh of Brickhill ; which order was 
confirmed upon an appeal to the feHions, and both the faid orders 
were rentovtd Xiy certiorai i into the court of king’s bench. - 

The CASE appeared to be thus: Green being a poor man lived 
laj} at Horcvjood^ at a place called “ Rofcoe's Tefienienty and paid 
taxes there by the name of “ 'I’he Occupier of Rofeoes f and for 
that reafon he and his wife and children were fent thither. 

It was moved to qualh thefe orders, becaufe this man ought 
to be perfonaiiy charged to pay taxes, otherwife he gains no fettle- 
■ ment by paying them as occupant or a tenement, thotjgh he was 
likewife charged as farmer thereof at that time 5 for that word 
« farn/:r” does not prove him to be occupant, bccaufe he may let 
the tenement over to andklicr. 

But ON THE OTHER SIDE it was hfjledy that paying taxes by 
the name of “ Occupant of Rofioe's 'lenementy and naming him 
farmer of the fame at that time, is a fufHcieat defignation of the 
perfon to gain a fcttlcment there. 


Cafe 23. 

A truant who I« 
rated to the 
land-tax by the 
name of “ The 
“ Occupier of 
“ jRo|fo<J,”gain$ 
a fittlemcnt by 
payinsfuchrate. 
S. C. 19. Viner, 
3S.V 

2. Burr. ic6z. 


And 
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i^nil TfiE Court being of that opinion, thefe orders were 
quaflicd (/. }. 


THf Krve 

tjrffiyj 
TMK 

IVHAHI rANTS t;, J ]. L. 

(iFlisiCKHiLi.. Mu r. S. C. 4 X'-* l*.:;»l\v.ck ■?», 

Circncv'Ur, Hiirr. S, C. Opjn!h;nv 
ri. jHr.:'. S. C. 522. Rtx i\ 

St v.''V.', Buir. S. C. 627. Rtx -r. 
C.irlli.i'.A 11, li’ivr. S. C. S09. A'li'u'v 
W.ilf.'i!, C»k!. Rex ■*. SouJr.v;,.l<, 
Caid. 62. il'-'X lli.ckiu.jnd\vic’;c. 


C.i!d. icx- Rex<r.*. ?,f;tchim, C\d.l. 276. 
Rex T. Chv'.v Cald. 305. Rc-y 

St. James, Bury, Caki. 335. Rex -v. 

2.-iMai Rep. 618. r-x 
V. Folklti'iie, 3. Term Ri:p. 3'>5.—And 
T e 2 vel. C.)r.ir-; t dit.ot Roct’^ I’ooi 

I.iWj, p. to 2 Si. wiiire .Ulthc cait? 

■ji\ tliA U;l)j.cl are eoil-cicii. 
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Cafe 24. 


The Ivinir ayaliift In'i.-ihirants of Rullord and i^un- 

* *^ <•»*** 

lu the C\n.iinv ox N 

j o 




OverRcrs m i/ A MAN 13 A?*.iUS v.T.s dirccvcd to the judices of the peace, kc. 
le .nppoinfed, ^ to appoint cvcrjccn of t>.tc poor in the town of Jiu^'lr,/. 
iindpr t!i; 4'- 'The jijfticcs return, that is an tWi/v/pr/rciAvW p/ziccy and 

i/ie.. c. 2 f..i-m tpi;!are net to provide for their |)oor. • 


tjftrrj-, 
{lilt, if 
a I'tll. 

S. C. I. 
512. 

Fort. 321 


Stra. 


!t be Pj. was oRjr.CTKD this return^ that ndinitting it was 

true, yet the jiiitices .n: e oUli^eti by the flatutc 43. Eiiz. c. 2. to 
appciint oncrj'ccrs of the p-ioriz'^ium estraparcchiaL places^ becuufc 
in the enacting p.'u t of the italute the words arc general, and extend 
to all places, vvz. “ 'I'hrl the churchwardens of every parifli, and 
“ two or iViore hoideh.olders ih.ei eto he I'.onilnatcd yearly in Eajtcr 
“ week, or within one montii alter, under the hands an J feals of the 
t‘ jultice of the peace, are to be called overfeers of the poor, ^c.” 

On thk other sjdk it uv/x/v/.f, that the queflion in this cafe 
was, wheih«.r extraparzchial pl'icrs are within this act; for as to* 
the poor in gciicral, the conur.cn law leaves them to their own 
indultry, or to liie ciiarity of t ieir neighbours. And it was argued, 
that I'xtrapirrcchialpieces are not wil.iin that Iralule ; that the belt 
c.viioutors (.1 acts of parliament are the acts thcmfelves ; now this 
act fays, that the ovcifjertof the poor r.iuil meet monthly in*“ the 
parijh-cl.’iireh or chape!f wiiich is a certain indication that an cx~ 
traparochial plaee is not comprehended by the act, bccaufe it* is 
iir.poftiblt, for them to meet in a church or chapel where there is 
none; and there is a penalty of twenty Urdiings inllicted by the 
liatute for not meeting in Inch place; that th.e jultice.s have no 
power to appoir.t ovcrlecis, for no llatutcs that have been made for 
provihon c-f the poor extend' to cxiraparochial places \ the Ifatute* 
43. Ei.z. c. 2. only inent;ons and leems to exclude 

extrapat ochial plat.Sy by making a particular provifit.n for the 
ifiantl of F'.ivlnefs^ in Keat^ that place being no parilh ; the 
13. 14. Car. . c. 12. f. 21. enadls, “ iha( feveral towns aivd vills 

“ in part.e-fiar ccuniie- fhal! be provided for and managed as parities 
“are direefed to be by 43. tlix. by chulingoveileers, kc-, ;” the 
ftatute I. ja:. 2. c. 17. feet. 2. o’nly iifcs tne word “ parifh 
and 3. k 4. IE ill. Lv Ahivy^ c. 11.1.2. ufes the words “ pa, i,in or 
“ town : ’ iioiie of wiilcii llatutcs extending by exprvfs words to 

any 
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inv ixfrataruhhl phm, will not be enlarged by conftruffiob of T,. Ki»e 
S ' for ^rivileges^of are ann«<d to gend.- 

men’s eftater, of which they ought not to be deprived by any nnpli- „ 

Lion or co.illruolion of law, but by plJin, exprcls, and certain 
words If it 1-ouid ho obit fted, that it may be a great liardlliip to Dvaaisaroa, 
th-O-'who would have a feitlemcnt in fuch places, if they were not •« t». 
within this ilatute, for then the poor could have no relief, Me aniwer 
is -that it cannot be anv liarJ'hip, becaule they may remove to the 
phee whcAi rin ir pr.rciitr, were and ih»rc would be iiohara- 

iliip to any biic oriy to bafLiids bom in (uch places. 

Trili CBurt was of^ipliiion,arc wl‘bin 
•the words of the itatufc ; for the jnfticcs tr thopcp':e, by the urcnc. al 
words, havt* power to name overlecis in .dl pafTlhfcSj wiiicii nuitt ix* 
tend '.IS well to cxtrap'.^rochial fuices^ as to tdl parilUcs in general j 
'Mil no fubf-’quent words ihall controul the general words in the 
en-iftino- part ; ai.d certainly all the poor aids ihall be conttrued to 
extend * to fuch places, as well as to other parilhcs, when they are 
within the fame imfchief, and fliall be fubject to the controul of 
the julHces oi the peace ; but the penalty lor not meeting in the 
church flia'd n‘*ver be inflicted on tliooveilccrs of the p-'Or, bcC.mIe t ro. car 4 .'^' 
,!,c inhabitants of .xtraparcchml pi,ms have no church to iiK-et m. 

Moll of the forclls in Uh^LvuI are cxtrapatochial, and fo is CJmJI- »■ I" '• 

Church in Ox/on/, but tlrey ought to maintain their own poor. 

This is rt viil coniifling of feveral inhabitant?, and lo is 
within the proviflon of tire fratute 13. & 14. Cut. 2. t. I2. for 
a vill in v. cpuniy, not therein particularly mentioned, will bo 
witiifli tlie remedy thereby prowued ; loi aii caies v. itijin the ic.iion 
arc within the reanedy of the law. 'J'here is no doubt but julticcs 
h'lve the fame powex* to appoint overfecrs in to<xius and tnougn 
extraparochial, as in purijhrs : and this has been fettled ( a ). 1 lie 

v/ord “ parilii” is not in the body of ifatutc 43. Jiuz. c. 2. but 
only in the preamble, 

he % pccctiipiory viatidattitis , winch afterwards iflucd, 
bearing tijle on the twcnty-lixtli day of Jpri:, in the eighth year of 
Crccrge the Firjl. 


EXTRACT FROM THE WRIT. 

« Cum ojlctfitm fit nohis cx gravi querela *dlvcrforum inhnhitan- 
** t'lum parochuv dc I^oxinoton, in com. nojiro IvIKCoi.k, quod 
ftnt diverfi-putrcs^/umiHas, anglice « houfeholders,” 
ti firmarii tuhubituntes et rcfidcnUs ir.fra villam nojlram de 
<c j;^uF<roRD in com. no/lro^o'Y'V. prtrchi^loJiil^lantiales ctidoniiy 
c‘ anglice “able,” ad^qualitjr contrihuand. inter J^e pro ct erga 
manutcntionan et relevamen omnium pauperum ejuJJem viUec. 
ct Cumque nulll fmt guardian, ecclefta vA JuperviJor pauperum 
c« viiU de Rufford pra'diSiai per 'uos feu aliquos vejtrumadhuc 


{it) Sec Rex nt. Welbtck, i. liott P. L. 
*4. Rfx V. ShowliT and Alter, Buir. 
f 3^1, Rex y. Julllcti ot Bcdioidlhirc, 


Cald. 167. Rex V. Juftices of Peter¬ 
borough, Cald. 138. Rex v. Ruiuon 
Abbey, A. Term Rep. 207. 

uonunat. 



Eafler Term, 8. Geo. r. In B. R. 


T«t Kivo ribnvnat. €t CippnnBuat. infra eandemviV.am adfacicnd, aViquam 
agan.jl tc equaiem rutavi five afeffemcntum vel aliquas cquales ratas five 
Inhabitant?. ^ front eis videbitur fore neceffar, fuper oaincs et 

“ Jtnpilcs patrcs-famitias et ppnarios precdu'-.i. inhabitant, et 
Donntnrton, “ rejidcnt. infra vil. prtvdiil. pro et crga inanutentioii.et relevair.cn 
pauper am villv‘ illim ad damnum non modicum et gravamen pro:- 


IN THE 


cc 


County of ct inhabitant, paroch. ele D. i-i com. nojho L. pru'dicl. ef 

oTTiNciiAM paupcrnni dUifS villee de R. in com. nojiro Nott. ac in ma^nnm 
“ indigentiarn et opprrjponem fauperrm cjnJ.lcm vilLv : d^os igitury 
ts'c. JohanNK Vkk c'v miHte apud Wv-wtci. non3 die 

“ "Junii anno rcgni nojtri (Gev). I.) feptimo." ^ 

The return : “ ffyo.lvi/ia de Rt tforo in brevi inf amentionat. 
vel ailc'.ijiis inde p(t^ ceil, non cxiliit nec tempore emanationis brevio 
“ prcs'iicl. vcl uriquam pofea fait pars parochitc //t.’D on'INGton 
in brevi prerditd. mentionat, vel alicujus aVuv parochite., vcl 
inf a paroch;am de I )oNiN<^TON ve!aliquay-: ah parochiainy 

fed ’uilla de Kltford ;\’V4y/. f//, et a tm ore cvjus conirar, 
tnemoria hotnin. non cxijlit.^ fu 'it locus e.wtraparochialis abfq. 
aliqud ecclcfid feu capclld parochian. feu ah ritibus 

“ parochial, villeff prnd. fcifinhabitantibus vilhr pi'cvd, fpceiant. 


cc 

iC 

f( 

cc 



“ feu appuneiuavimus nec nomi uire fat appunetnarc po'fumns five 
“ debemus aliquas perjonas fore fupervijor. pauper urn ejufdem vilhc 


“ de Ruffori).” 


Cafe 25. 


JiOclc agaiiift Wright. 

Hilary Tenn^ q.Cico, r. Hell 3i3‘ 


y X covenant TXEBT ui’ON CERTAIN ARTICLES, dated the fixtPcnth day of 

ly a Jad.p ^/1 to Xy September 1720, for the penalty on a bond for not perfoniiiiiLT 
aifien fo n'uch« ^ o . Q ^ 

J <4 as f?,>on as covenants on a South-Sea contrad. 

be^r The case was this : I'lie plaintltF Lock by a deed-poll cove- 
ymuI and afii:,Ti five hundred pounds South-Sen iiocJc, or crediy'a 

cov.mnt, in the fourtli fubfeription, to the defendant, as foon as the receipts 
ccipteraunt fhould be delivered out ; and the defendant covenanted, in conli- 
ther-of,toriccept deration thereof, to accept the receipts as foon as tiie fame ihould 
fhcTaiw, ^dto delivered out, and to pay nine hundred and fifty pounds to the 
mJnty^oX^on pldiuid' on the fixteenth oil) of November following, for the fiiid 
act tiiin day for five hundred pounds credit. 

the aid fcrlpf a /-i cl • ^ 

decliration in Afterwards, by .an act of parliament,^7. Ueo. i. ir. 2. c. i. the 

debt for ron- Company were prohibited from giving any receipts for fo long time, 
paynent of tht 

loorty on the day, brought by X. on t!»is agr«;«;mtnt, muft aver, that t'ae fu\p was afiigntd to A’, or a 
t«.nd«r to an;f;n it made, when the rvccipts v.-tre dcliv'-r-.d cut. —S. C. x. Str.i 5(19. Port, 65 ^. 
I. Sak. iia. 171. 2. Lev. 23. 2. Saund. 351. thra. fii^. 717. 7. Burr. ^';9. 5. Com. Dig. 

PJttder” (C. 53.). Cov.p. 56. lAugl f.yj X ./vb;. “ C.;'.r..ara” (B ; 
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And now in an a 6 lion of debt upon the covenant brought by* the 
plaintiff, he declared, that the defendant, pro conficleratione of the 
laid ftock fold to him, covenanted to pay nine hundred and fifty 
pounds to the plaiiuiif at fuch a time, and affigned the breach in 
non-payment of the money at the time, viz. on,the faid fixteenth 
day of Novembt'v^ fecundutn formutn articulorumy and thcBcfore 
demanded the penalty. 

The defendant demurred to the declaration, becaufethe nlaintifF 
had not fet forth that he delivered the receipts, or averred a tender 
thereof. 


It was argued for the defemlcinty that this declaration was 
511, becaufc the plainilff had not alledged the performance of the 
covenants on his part, which he {a) ought to have done to entitle 
liim to this aftion, it being in the nature of a condition [h} precedent^ 
and notoimutual covenanii j to prove which the authorities in the 
margin were (c) cited. 


On the other side the Counfel for the plalntif' argued, that 
this declaration was good, becaufe the defendant was to pay the 
inoney on a certain day; but there was no indefinite term for the 
rlelivery of the ftock j for that was to be delivered when the books 
of the Company were opened; therefore although the plaintiff was 
hindered to deliver the flock before the day appointed for the pay¬ 
ment of tiie money, yet the defendant ouglit to pay it oii the very 
day he had covcinuitcd fo to do ; for this was a contrail cxecuttdy 
* and not exCkutory ; and from i!ic very time of the agreement the 
defendant iiad credit for the flock.. It is true, he hud no remedy 
?.t law to recover it; but he had a proper remedy in equity, and 
he could have no other if he had the receipts, for tliefc are only arx 
evidence that he had fo much flock in liie Company. Bcfidea, 
this ;s an aelion of covenant upon a fpccialty. In which it is not 
requiute to lay a ccnlideration to entitle tiie plainiitr to ihc 
ailionj thercfort,ll:o;igh he alledged th.u he covenanted to afllgu* 
the ftock, &c. and that the d 'endant pro c:)tfdercilio7:eindccQ-^ 
venanted to pay the n-oney, I'sis tloes not •iciiroy t!ie ipecialty 5 
for he cannot give fuch C')!;Ii{ii.i‘:.tloa in cviJeiicc at or oclore the 
day of payment of tlie money, be ing lied up by an ail cf parlia¬ 
ment, to which every man is virtually a party ; and ihc covenant 
on the defendant’s part being to accept llu; receipts whenever the 
Company would give them, and to p.tytiic money on a certain day, 
he ought therefore to pay it on that day, and not to wait the time 
of the delivery of the receipts, which by the original agreement was 
indefinite. 


The CouRT,upOnthe firfl argument of this cafe,was ofopitiion, 
that fince it was agreetljby the Counfel for t|ie plaintiff, that the 


(4) 7. Co. 9. I. Lev. S7. 482, 483, 7. llcp. 38. Saund. 320. 

(*) Dyer, 76. Hob. 41. 1. Saund. V«;nt. 147. 371. Lutw. 400. 3. Mod. 

510. 39. Salk. 172. Com. Rep. 98- pi. 67. 

(f) Dyer, 76. Plowd, Conj. aoa, Lei. Rajm. 2^5.662. Mod. 455. 

VoL. VUI. ill defendant 


LocC 

againji 

WntOHT^ 


*C4il: 
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!>•«* defendant had no remedy for this ftock but in a court of equity, i£ 
agtvnji would fcarccly be allowed that an equitable interefl: will be a good 
Wkiuht. confideration tofupport an adlion at law ; and that the cafe which 
comes neareft to the' principal cafe in fenfe happened in 
the time of Holt, Chief Ju/ilce, which was thus («) : A man 
hired another for a year ; and it was agreed on all fulcs, that the 
perlbn thus hired ccudd have no action for his wages until the 
year was expired ; but if the mailer had covenanted to pay it on a 
certain day within the year, in fuch cafe an action w'ould lie before 
the yearw'as ended. But the principal cafe goes farther, for there 
the confideration was merely .-.n equitable intercll:. 

Afterwards, in Trir.iiy Tervi^ In the ninth year of George the ■ 
TirJ}-, the following judgment was given for the defendant, becaufc 

this (iced of covenants being only a deed-poll, it 'd\ for that 

reafon, the deed of the defendant only; and therefore the covenantvS 
cannot be mutual ; and it w'ould be very hard that the plaintift' 
ihould maintaiii thi? action for the money before he transfers or 
tenders to transfer uie Itock, w hen the defendant has no remedy to 
recover it at law, but only a right to have it decreed to him in 
r 4^ 1 equity. * In all executory agreements, and this is one, where 
^ ^ one thing is to be performed pro or in confideration of the per¬ 
formance of fomething on the other part, the word “pra” amounts 
to a conJltion precedent,^ fo that the plaintift cannot fue without 
averring a performance of the condition; where pro** denotes the 
conlideialioii, it is a condition precedent; pro** is a proper word 
to create a Cojidition {h). In a grant of an annuity pro toici acra 
terrtCy the word pro Ihcws the caufc of the grant, lUid theiefore 
amounts to a condition ; for if the acre be evicted, the annuity 
Ccafcs (t) ; but a fetjfltnciu of land pro ro/^/V/o inipe/ij'o, ^c. if the 
feoH-'ce deny Counfcl, yet the feoffor cannot re-enter, for the falc of 
the land is executed. As “ pro** is a proper word of condition, 
fo it may be cohffrucd cither precedent or fubfequent, as beft 
anfwers the intent of the parties. If I fell a horfe for ten pounds, 
the vendee cannot fue for the horfe, without averring payment, or 
tender of the money. The feveral diftin6tions in the cafe of Thorpe%\ 
Thorpe (d) arc Very nice and rcafonable. So is the cafe of CoUnel 
V. Biggs {t')i which was thus ; An agreement w'as made that the 
defendant fhould pay fo much money withiirfix months, the plaintiff 
transferring his flock, which he agreed to cio, the defendant paying 
the money agreed on ; and it was adjudged, that if either part)' fue 
upon this agreement, the one mufl aver and prove a transfer of the 
ffock, or a tender to be transferred, and the other muff aver and 
prove the payment of the money, or a tender of payment, becaufe 
the transferring in the firff part of the agreeirrent is a condition 
precedent ; and though thefe are mutual promifes, yet where thc- 

{a) Sec 3. Vincr’s ALr. 7. , (A i. Saili. its. And this cafe In 

(4) Co. I.!t. :’.o 4 . a. j) intinitriv according to 

(c) 7 Co. 10. flic /•./•.'; hut not io iitong accord- 

1' Ld. Kay. tCt. Corny. R<?p. 58. ing to btraug'-, 

Olid 
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bhe thing to be done is the confidcration for doing the otlicr^ the 
performance of that thing muff be averred. It is true, the Book 
goes farther, viz, unlefs there is a certtgnduy appointed for the 
“ performance,” which-makes it exaclly like the principal cafe. 
So where in an adioii on the cafe the plaintiff declared, that there 
being a difeourfe of a mortgage, &c (r/), the plaintiff agrtx.*d to 
releafe the equity of redemption, and, in confidcration thcreofj the 
defendant agreed to pay feven pounds, and there were mutual 
promifes laid, and the plaintiff averred the peiTormance on his part, 
and that the defendant had not paid the feven pounds, it was 
adjudged,•that the releafing the equity of redemption was part of 
.the agreement which the plaintiff ought to execute, for it was upon 
that confidcration that the cKfondant was to pay the money; 

therefore the releafe was to precede, and until that was executed 

tlie plaintiff had no caufc of adtion. Now in the principal cafe, 
that this is a deed poll, they grounded their opinion upon the 
cafe of Pordage v. Cole (b)^ which was thus ; 7 'hcre wr.s an agree¬ 
ment in writing between the parties, that the one fhould pay hvp; 
hundred pounds to the other for al! his l.anJs, in witnefs, &c.; 
this agreement was mutually execulcd, &c. and afterwards the 
plaintiff' brought an adiion of debt for the five hundred pounds, 
without averring in his declaration, that he had conveyed the lands^ 
or tendered a conveyance thereof; and it was adjudged, that after 
the day was paff, on which, by agreement, the lands were to be con¬ 
veyed, the action was well brought for the money, becaufe this was 
a * mutual agreement, upon which either party has a mutual 
rcmrtly ; but it is otheiwife wlvire the prcpofition pro'* makes 
It A condition precedent: and the Court held, that it would have 
fiecn otherwife in the cafe laft mentioned, if it had been the deed 
of one of the parties. The true dillindion is between a deed- 
poll and AN indenture executed by both parties ; if one 
agree to do an ait, and the other agree to pay pro the ait, the firft 
perfon cannot fue for the money without averring performance of' 
the : “/iro” "does not inA\,.c a condition precedent^ where the 
deed Ihcws the intent of the parties to be contrary ; as if the 
inqiiey be agreed to be paid before the ait can be done. In this 
cafe the defendant has no remedy to compel a transfer of the ftock, 
if he pays the money. 

Wherefore judgment was given for the defendant (c). 


Loch 
Which I*. 


*[43] 

.SeeStia. 572, 
Ld. Riiym. €65. 


• (/,) Salk. 17a. Lutw. a45. 

(£) Saund. 319. 2. Keb. 542. Raym. 
l%9. 1., Sid. 423. t. Vent. 147. 

j. LeV. 274* , 

(e) See Wyvel v. Stapleton, port. ^9. 
Blackwell-w. Nrilh, poA. 105. Shelburn 
V. Stapkion, pelt. 254. Bullock v. 


Noke, Stra. 579. Dukft of Rrtland v, 
Hodrfon, Stra. 577. Eov/ki v. Bridges; 
Stra. S32. Rhodes V Lovit, Bunb. yc' 
Merit V. Rome, Stra. 45S. Clirk 
Tyfon, Stra. 504. Dawfon v. Mycr, 
Stra. 712, Jones v. Barkley, Dougl. 
6S5. 


T A 


jtawrenc< 
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Caie 26. 


Lawrence againft Jacob. 
Thurfday^ 26 Jpril 1722. 


In an af^lon cn 

a pixmi ff’fy 
note ti c 

ijidorlbi. tiie 
jpiairtiff rvtd 
cot i.ilct!a;e ad. - 
niand on drawer. 

S. C. j. StQ. 

515- 

Stia. 640. 

Com. Rep. 563, 
|> 1 . 10 . 0 . 

PiaA.Kcj. C.P. 
? 5 *' 


T j rON^ A WR IT OF ERROR ill the jourt of king’s bench upon 2 
^ .jiiJgment in the common pleas the cafe was ; 

pl.rintilT, who was the executor of a fecond indorfee of apro- 
mifiory note, brought an action againft the indorfor for default of 
payment by the indorfor ; and after a demurrer to the declaration, 
and judgment for the plaintiff in the common pleas, 

A writ of err(»r was brought in the court of king’s bench* 

The error afitgned was, that the plaintifF in his declaration did 
not f*.t forth tlrcrt tiio drawer had notice of the indorfemeiiC, nor any 
demand or default aliedged in the drawer. 

Sea non allocatur : It being the conftant form, and matter of 
-evidence. 


'.rhe judgment was affirmed (a), 

V 


{e) Tlie point Wa« dttcrmliwd in 
«!,c t.'i.'i ov riook, I.iJllcr Term, 

10. ?. on vv: outhi nty cf this cafe, 

•mI on ti'.e reslon of th>; tiling; for the 
c€t>iidant ny ius f.'MfcTrfr uiiinits, that in 
t:or.!idcv.irirn of the jir'-mlffs, vi%. the 
defendant’s tnalnn ' the Indcrfable note, 
and the iari.';rilnr< it to tiie plaintiiT, the 
difi iidant alTonict. to pay the money, ac- 
con'ing to the tenor of the rote, Coiny. 

Ki'p. Note tu futurr edition.'^ 

Ill the c.ife of Rrornlev *•. Fiimn aifo the 
ftmepo;.*'.: wacbeteruiincd, i. Stra. 441. 
But in the cafe of Coliins v. Butler, 
^HihryTern’., ti. Cm. i. Lrtf CHt/yuf- 
t'uc, he!d,t!i.'it a dcni.'xnd upon (Jic drawer 
is neceffMy hcfoie an ir-knfor can be 
rb.'irged, a. Stra. 10S7. .And It appears, 
that the Jiidges were for ft>;’.ie time of 
cLBcrcnt opiiuons on tliis iuhje^, 2, Burr. 


671. But in the cafeoflleylin <t>. Adam- 
foil, Mich. Term, 32. f,Vp. 2. it was 
dettrn’incd,that in adtions on inland /-»//* 
cf cyclar.gt by an inciorfee ngaiiiR an 
indorlbr, the jdaint iff mu 11 prove a demand 
of, or due diligence to get, tlie money 
from the drawee or acce.ntor, but need not 
..prove any demand cf the drawcV-; and 
that in adlions on j>rori>llp>iy by an 
indorfee againll an indoifor, tiic plaintlit' 
niuft prove a demand of a due diligtneeto 
get the money from the maker of the note, 
a. Burr. Rep. 67S. And in an adtion 
againft the drawer or indorfor of a blilj 
it is nectlT.iry to li.ite a <lemand of pay¬ 
ment fjom the acceptor of the bill, or the 
maker of the note, aitd due notice of 
refufal given to the defendant, RuUoii 
Afpinal, Dougt. 6;jo. 


Cafe 27. Colvin againft Fletcher. 

Aplcaindif.hi- |^EBT UPON BONO againll thc defendant, who after ^general 
lity of the plain- XJ imparlance \}\\r,\dL‘ A tbc Ifatutc of I. Geo. X. ft. 2. c. 13.^23, 
p!MdcT"ftcr* a rccufaiK v ixjtiifability of thc perfonofthcpiaintifFjandUierefore 

general Impar- prayed quod loque'.apruaida remaneat ihdefine die. 

It WAS OBJECTED, upon a demurrer to this plea, that it ought 
s. c. 1 . stra. not to be allowed alter an f//;j)£?r/tf»r#,becaufe pleas in difability arc 

520. 

Dyer, 2 TO. i. Vent. 236. Latch, S3. I, Sid. 29. 1-utw. 639. 1. Mod. 14. 3. Lev. 208. 334. 

1. Ld. Ray. 243. 

dilatory, 
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dilatory, and therefore fhould be pleaded at firft ; and to prove tills, 
the cafes in the margin were cited {a)» 

'Fo WHICH it was anfweredy that the rtafon of thofc cafes does 
not come up to the prefent cafe, bccaufe thofc were all picas in 
abatement oftiic writ; and in fucli cafe, if it he abated, the plaintiff 
may have a new writ; but this is in difabiiity of having any writ 
at all during his rccufancy j and therefore 

A SF.COND OBJECTION was, that this plca is ill {b)^ for that it 
concluded prout patet de records ; for tlie cot;vicilon of rccufancy 
being at tHE sessions, which is a record oi another court, it 
dhould be immediately pleaded with a profert blc in curia fub pede 
ftS, illi, Becaufc the pica is but dilatory, iinLfs the record be in the 
fame court, for the defendant fliall not hav(‘ a day allowed him to 
bring in the record (c). In anfvvcr to this objct^lion it will be laid, 
that the record of a convidticn is certified into this court,and being 
of record here need not be pleaded fub pede fatilll. lint the words 
of I. Geo, 1. ft. 2. c. 13. are, “If the pcitbn to whom the oath 
“ ftiall be fo tendered fball neglect or refiifc to take the fame, 
“ fuchjuftices, &c. fhall certny rtfufal thereof to the next 
“ quarter feffions of the county, hcz. and the fuid refufal (hall be 
“ recorded amongft the koli.s of tliut fcllions, and fhail be from 
“ thence certified by the clerk of the peace, &c. into the court of 

chancery or king’s bench, &:c, there to be recorded, &c. and 
“ every finch perfon, &c. fti..ll, trom the time of liis refufal, be 
“ adjudged a^popilh rccufant conviclfo that the record rem.ains 
at tiftj ft-flions, and the rcfulal only is certified here. Hefidcs, 
this ccrtificite being made by the clerk of the peace is traver- 
(able (rfjjfor he is no more tiian a miniileriiil officer, and therefore 
it is not a record to conclude (he judgment t f this court. And if 
the faifts contained in the cct tificate may be denied, it is but rcafbn- 
able to plead the certificate fub pede figiUi* 

WHICH \t was anfwcred^ that a record in the fame court* 
vvhere it is pleaded need not be fliewn fub pedefigiili (c), whicli I 
admit to be nccefi’ary where the record remains in anotiicr court. 
TlTc ftalutc I. Geo. c. 13. creates the difabiiity from the refufal of 
the oaths, and not from the time of the refufal recorded. The 
record is only evidence of the rcfulal, it does not create the dif¬ 
abiiity ; fo that the prefent cafe is very difterent from the cafes 
quoted ; for there the record is the difabiiity, as tlic judgment in 
the cafe of an outlawry, which is the record, if tlic certificate made 
by the clerk of the peace to this court of the refufal w hicii was 


CoiTI!» 

agaii.fl 

Flxtckbm 


In dciton bond, 
if the defendant 
plead in dir.ibi]ity 
of the plaintift, 
that he was con- 
vifled of recu- 
fancy at ite frf. 
fm for fuch a 
county for not 

takinfr the oaths 

preferibed by 
I. Geo. I. c. 13. 
the record muft 
lie pleaded fub 
fede Jigdli, al¬ 
though it is cer¬ 
tified into th« 
king’s bench, 
purfuant to th* 
iliredions of thf 
llatute. 

S. C. 1. Stra. 
521. 

Co. Lit. 12S. 

3. Lev. 334. 
Lutw.ii«o. 


*[44] 


(<f) Co. Lit. 128. 1. Mo 5 . 14. 

1. Lev. 89. 3 Lev. 343. 1 Vent. 76. 

135. Yelv. iia. Lutw. 1100. 

(A) The plea begins, quod pradiSiut 
the defendant ad Lillam igfius qutrentit 
rrffoitdere non dd’et."-^HoTt to former 
tdrim. 

(<•) Lutw. 17, 18. 2. Lutw. iioo. 

E 


Co. Lit. 128. a. b. Lit. Ten. fed. 21 x. 
Bro, Abr. tit. “ Record” pi. 36. 3. Lev. 
Rep. 334. Com. Rep. •307. pi. 158. 
^here a plea of a recuLnt convid was, 
adjudged U] for this exception. 

(<f) Moor, 54X. I. Leon. 205. 

(e) Co. Lit. 128. b. 

X recorded 
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CoivxN recorded at the feflions, be tr.iverfablc fo that the fa^^s therein 
ega:tijt contained lie open to be examined, the confcquence will be, that 
LE rcH^E. plead .the record J'uh pe/ic fmce the certifi¬ 

cate is no record, only an evidence. Pleading the record fub pedt 
figiUi-, when the recoi J does not create the difability, would vitiate 
tlie plea. When a defendant pleads another adlion depending,’* 
He never pleads the record fub pede becaufe other fa£l:s are 

iicccfiary to be proved, as that th.e adions were brought for one 
;.nd the (anic caufe. If the record make the difability, yet it does 
not remain in the feflions, but is tranfmitted into this court as 
cffecluallv as if it had been removed by certiorari, fince the a<Sl: 
ifupplics a certiorari. It is true, clerk of the peace in certifying 
this record is but a minifterial officer ; but it is not a material 
objection for the plaintifF to fay fo, becaufe he has an opportunity 
to traverie it, and to try the fact j but here the plaintiff, by 
demurring to this pka,has owned the fa6V, which otherwife ought 

to have been proved by the record. In the cafe of Fit^-Harris v, 
Boinn (a), the plaintiff was to prove an arreft, and becaufe he did 
not produce the writ, the defendant demurred upon the evidence ; 
and it was adjudged, that the writ ought to have been produced in 
evidence j but the demurrer confelfed the arrert, being a matter of 
fadi, though to be proved by a matter of record. 


But THts WAS denied by the Coutfel for the plaintiff, who 
argued, that, by the demurrer, the fadl w;is not confefled ; for the 
I'laintiff demurred, becaufe thp defendant had not pleaded the fadtj 
and not to the fadf pleaded. 

The third objection v/as, that the ftatutc 3. Jac. j. c. 4. 
.ina jilvao! fcfiions power to make prochiination againft recufants to 

iV he ••‘■ ‘'■dcr thcnflelvcs, he. which if they do not, and that the default is 
rectik-ytoavcr recorded, thatfliali be taken for as fufficient a convidtion as a trial 
tl.at ti'c Jii^ult by verdict. Now the defendant has not pleaded, that any fuch de- 
riu. Ud at^ j-ecoidcd at the feflions j therefore this being in a crimi- 

THEsEisions. v/herein the utinoft certainty is required, this pJea 

cannot be good without purfuing all the circurafiances required by 
the ac^. 


1 'he answer was, that the fiatute requires the conviclion 
ffiould be certified into the exchequer with fuch convenient 
certainty that the Couit may award procefs thereon j and the 
defendant has pleaded, that it was certified there, wiu'ch could not 
l.ave been done unlefs the default had been recorded at the feflions. 


pr^il. rcmaneatJinc diequoufque j for the difability is no 
-difolute bar, but temporary onty until conformity ; as an outlawry 
pleaded in difability of the perfori ought to concl;...(c fi refpon-. 
n.,.i j: Ih— cvd.—c... Lit, 1/8 L'JIW. 17, i 3 . 5. Mod. ■X45. Salk. r.57. 1. Vent. 134, 


2. Ley. 4(» 



X Lev. 87. 
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itrt debet \ for if after fuch plea the plaintifF obtain his charter of Coi.yij* 
pardon, or rcverfe the outlawry, the defendant lhall anfwcr, fur 
then the plaintifFis reftored to the law j for the difability docs not 
abate the writ, it only difables the plaintifFuntil a pardon or rcvcr- 
fal of the outlawry (<?). It is the fame in the cafe ol' an excommu¬ 
nication, which does not abate the writ, but only difables the plain¬ 
tiff from proceeding until he purchafe letters of abfolution (b). 

To WHICH it was anfivered^ that the commencement and con- 
clufion of the plea are both proper for a plea in abatement: though 
quoufque is omitted, yet the plea is good, for in many precedents 
of the like nature there are the fame omiifions ; uvde petit ju<li» 

■ “ ciimi ft refponderi dehetf is the legal concluiion of a plea in dif¬ 
ability of the pv^rfon, and w’ould be fufheient without any further 
prayer (c). When a plea in abatement begins properly as fuch, 
it will be good, though the defendant conclude it with praying an 
improper judgment; for the Court is to give a proper judgmentfr/). 

In the cafe of B'lJ'on v. Crofs fr), an action of replevin was brought 

in the common pleas for taking a marc ; the defendant pleaded 
firft “ in another place,” and concluded with a petit judicium et 
retorn, equae pVtefat. the plaintiff took iffucon the taking “in 
“ another place the ..lefendant demurred, and concluded unde ut 
prius petit judicium^et quodnarratio cnfj'ttnr ; and judgment in the 
comnaon picas for the plaintiff; and on a writ of error it was in- 
liftcd, that there was a difcontinuance., the plea being in bar^ and the 
demurrer in abatement ; but the judgment was affirmed, the 
demurrer be^ng in bar, for “ unde ut print petit judicium’' was fuiH- 
cient, and the reft which folkivvcd was rejected as furplufage; 

• and judgment final was given in the common pleas,the plea conclud¬ 
ing in bary though the matter pleailed was nwiucr cf abatement. 


Eyre, fujiice. “ ^uod narratio caljetur" is a conclufion in 
har. The precedent in /sir///. Ent. 319. h. is a plea of oxcommu- 
pication^ ?,nd concludes, quod loquela retnaneai quoi fnie, 

* 

The FIFTH OBJECTION to this plea was, that the defendant did 
not fet forth, that the plaintiff had not taken the oaths fince the 
Irtng’s acceffion to the crown ; ffir if in fadt he had taken them 
fince that time, then the llatute does not extend to aim, therefore 
this matter ought to have been fpccially fet forth like a precedent 
condition, by him who is to have the benefit of it, viz. that the 
plaintiff was a perfon on whom the adl attaches. * For by the 
ilatute I. Qeo. 1. c. 13. it is enabled, “ 'Fhatall pcrfonswhofliall 
“ t;ikc and fuhferibe the oaths in the manner appointed by thatadf, 
“ aref indemnified from any penalties and incapacities, &:c. incurred 
V by any former ncgle^it.” '1 his may be compared to a plea of a 


* 


[45 ] 


rttjulfctt.- 


■ I. Vent. 148. 


A plea In dif. 
ability, fer not 
having taken the 
oatht preferibed 
by 1. Geo, i. 
c. 13. muft 
Ihew, that he is 
not within the 
frovij'o of the 
fb'.tute which 
exempts thofe 
from the penalty 
who have b« fore 
taken the oath# 
X, Sid. 303. 


(«) Co. Lit. 12.8. b. 5. Co. 109. Lev. Ent. II. Thompfon, 191. Brownl. 
(/>) Co. L;t. 134. b. E. R. 4C6. 

(r) Co. Lit. 128, a. (t-) In the common picas, in Hilary 

(</) I. Ltv. izz. Raft. Ent. 333. Term, s. rinn-. 

E 4 pz:don^ 



Eaflcr Term, 8. Geo* i. In B. R. 


COT-tjH 

ggainji 

(tXTCHES. 


pardbn, which niuA: aver, that the defendant is a perfon no? 
excepted in the aft (<?). A claufe coming by way of provUb 
exception, as this docs. Is the fame in refpeft of pleading. 

The answer was, that by the next claufc in that ftatutc it 
appears, that this does not extend to any perfon, other than fuch 
who entitle themfclves to any offices or places of truft:, for thofs 
only are indemnified from any incapacity incurred, and may bring 
any aftion if they have taken the oaths fince the king’s accefliori 
to the crown. Befides, the plaintiff ougiit to ftiew that he was 
excepted by virtue of the provifo, the defendant having fworii that 
he is included w ithin the purview of the a6t* 


adjoumtur. 


And in Eaf.cr Term-, in the eleventh year of George the Firjl\ 
■ipHE Court granted a rcf'^ondecs cujlcr, 

(4) PoA. 59. FoAer C. L. 87. 4. Hawk. P. C. ch. 37. f. 60, 


Cafe 28, 

If a perfon be 
eonvidled of for¬ 
gery at the af- 
Azes, and the 
judgmentarrcA- 
ed, but, by the 
iniAake of tlie 
clerk, not enter¬ 
ed ; Whe¬ 

ther tlic coui t of 
king’s bench 
will ortltr ilie 
judgment to be 
entered on re¬ 
cord, 

z.Ro!l.Ahr.zoj, 
X. Lev. 180. 
s. Bui A. 35. 

1. Vent. S3. 
Bunb. 24. 

4. Mod. 396. 
Stra. 843. 786. 
ft. Ld. Kay. 
*518. 

1. Salk. 47. 53. 


The agahift Sclfe. 

'T'HK DEFENDANT was indiftcd at the affifes for forging Jlamps^ 
and appeared there upon his recognizance to anivver the 
indiftment. He pleaded not guilty, and, upon bis trial, he was 
convifted 3 but upon a motion in arreft of judgment it was fet 
afide. 

I 

Afterwards he e.xhibitcd a/^; 7 / in chancery againftthc profccutor 
of the indiftment, who pleaded this conviction of forgery in bar to 
the bill. 


The plaintiff in chancery now moved the court of king’s bench, 
that THii. nrcoiiD might be made up with the arrcil of the 
; ior tnat, by a miftakc of the clerk of the affife, that was 
not recorded, nor did there any notes thereof appear in his books. 


buto::!y that lie was bound over by recognizance to appear at the 
afiills, and that he did accordingly appear atid faved his rccogn*.- 
zanc'.:. 

The Court, aithcjgh this matter was evident by the records 
cf the aiTifes, weuKi make no rule for the record to be made up 
with the arrelt cf judgment, bccaufc a precedent of this nature 
might be of dangerous confequcnce; and tiiercfore defired that the 
cuufe migl:t be i)ut in'.o the paper, and be fpokc to again, that 
it might be judicially determined. 


The 
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Tlic King ^^ainjl Okcy, 

A RULE wr*R granted to fliew caufe wh)^ an information (hould 
not be filed agalrdl: t!ie defendant, who was a jurtice of the 
peace, for fending itic prcfecutor to the houfeof corrediion without 
a fuificient caufe. 

And now he Jiiewed for caufe, tliat the profecutor was a fervant 
to L. 11 , who coniplained to the defendanr, that his * faid fervant 
Was fancy, and gave his horfes too much corn. 

The efiuRT held, this was not afiifEcicnt caufe to fend a man 
the houfe of corrcdlion. 


Cafe 19. 

An InTonnatlon 
licsagalnft a juf- 
tice for funding a 
JcTvant to the 
houfi- of correc¬ 
tion for being 
faucy to his 
majltr, 

Andr. aya. 

•[46] 


So leave was given by the Court to file an informatitm againft 
the jattice of the peace. 


TRINITY 




trinity term^ 

The Eighth of George the Firft, 


I N 

.The Court of Exchequer. 

Sir James Montague, Knf, Chief Barcrif 

Sir Francis Page, Kttt, 

Sir Bernard Hale, Kfit, 

Sir , Knt. 

Sir Robert Raymond, "Knt. Attorney Generah 
Sir Philip Yorke, Knt, Solicitor General^ 


1 

V Barons* 


Lord Coninglby’s Cafe. Cafe 30. 

B y rule of court made on a Thurfday in the faid Term, Ha rule to plead 
it. was ordered, that the defendant fliould plead in four days in four days be 
after, and the plea came into the office on Tuefday after, 
and not before, which the attorney for the now plaintiffs refufed. 00 


It* WAS INSISTED by their Counfel, that it ought not to be t. e 
received j for though bv the courfe of the court the deftiidant has iwi 

foifr days exclufive to plead, yet fu< h cuftom will not warrant five cne cl the fwic 
days exclufive, which was this cafe, becaule Sunday ihall be reck- days, 
onedas one of the days, as well as it is one of the foMteenaays (a), in1p.praa.305. 
where nofice is given of a trial; it is true, pleas liavc been re¬ 
ceived on the fifth day, but never wiicre the matter was con- 
•teffed* 


The Court anfwcred, that the pleas which arc now put into 
the refpeftive offices of the feveral courts were originally pleaded 
in court j and that the defendant may as vvell plead on tiie tirll as on 
liie fecond day, or the fourth day j but that now by the courfc -f 


(«) Jjy 14. (Jr*.«. c. 17 f.4. « No 
** in^Ament, information, or caiifc 
'•* whatfoever, fliall b« tried at mj! fom, 
** or at the fittings in iMtden or Wfotrin- 
** vrhere the defendant |^^ides aboy^ 


** forty milas from the f.Jd cUits i . 
*f tivcl , unKLnouce ol ii? vi 
Ii^.> bci.n jtiv. :i ;it lealt tm tLys: 
fuehinteadedu'ial.” 
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LoXd 

CoNfNeSBT*& 

^AIS. 

plead,^ and when the olHces are open j and therefore Sunday is 
never reckoned one of thofe days, becaufe neither courts nor offices 
are then open. And this is not like the cafe mentioned on the 
‘ other fide, where Sunday is reckoned one of fourteen days for 

giving notice of trial, becaufe a man may prepare for hiS journey, 
or come up to London on that day (<?}, as well as on any other day 
of the week. 

And for this reafon it was refolved, that the plea fliouid be re¬ 
ceived (b). 


the'Court, if the defendant do not plead within four days, the 
plaintiff may fign judgment for want of a plea j but thtfc four days 
muff always be reckoned fuch days' wherein the defendants mav 


(<r; Sfd quart j and fee Tathmalcer v. 
the Hundred of Edmonton, Stra. 406. 
Corny. Rep. 345. 

{b) Notb, This is contrary to the 
cafe of ^ybmtitv. Goodwin ^ 2. S ilk. 624. 
yvbcre itts held (hat, as to rules fur plead¬ 


ing, Surd lys ard Helidys fhall he ac^unt- 
ed as other days of the week. Not* 
to fomtr (ditm,-~AsA fee S.C. i. Sira. 
86. unlefs Sunday be the firil or laR dtiy, 
2. Salk. 624. Tidd’s Praft. 251. Im *. 
pey's Piaft. 5th edit. 231. 


TRINITY 



TRINITY TERM, 

The Eighth of George the Firft, 

I N 

The King’s Bench. 

1722. 


Sir John Pratt, Knt, Chief ^uftice. 

Sir Lyttlcton Powys, Knt. 1 
* Sir Robert Eyre, Knt. > Juftices* 

Sir John Fortefcue Alahd, Knt. j 
Sir Robert Raymond, Knt. Attorney General* 
Sir Philip Ycrke, Knt. Solicitor General, 


Mayboe again ft Archer. 

I Na SPECIAL VERDICT the Cafe was thus : The juRvfound 
that Rickard Baxter rented a farm, for which he paid three 
hundred pounds a-year \ that he planted potatoes on part of the 
land# which he farmed \ that he bought great quantities of potatoes 
to utter and fell again for profit; and that for feveral years paft he 
had dealt with feveral perfons in potatoes at feveral times and places, 
had employed warchoufes where he put in potatoes, had ferved 
feveral markets therewith, and had (oXA great quantities (or 

profit, and for his living, &c. 

Upon this fpecial verdift there were two points ralfed: 

FiRSTj Whether the jury have found enough to make Baxter 
t tradtfr within any of the ftatutes made againft bankrupts, 

Secokolt, Whether a farmer who fells potatoes, though he 
buy feveral other great quantities thereof, and get his living 
thereby, is within any of the faid atSls. 


Cafe 31, 

A perfon wlio 
rents a farm of 
300L a.yetr j 
plants partof the 
land wit!) pou- 
toes for pile $ 
buys of feveral 
perfons potatoe* 
ac feveral timet 
and places for 
feveral yean to 
the amount of 
500I. a.year ; 
and fulls them 
again for tho 
purpofc of gain¬ 
ing his living, 
is a trader with¬ 
in the meaning 
of the bankrupt 
laws. 


S. C. I. Stra. 513. Cro. Car. 549. Jones, 437. 3. Lev, 309. 3. Mod. 327. Ld. Ray. 287. 
as. Peer. Wms. J08. 3. Peer, Wms. 1. Sac. Abr. “ Saniatpt’’ (A.). 


As 
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JUCNKB. 


Wbrchf 

Vent 16&. 129. 
lev. 17. 

9id 411. 


Yet 119. 
Ptoph. 3«. 
s. Lev. 80. 

Sid. 38. 

T. Jones, 438. 


•[48] 
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As to THE FIRST POINT it was argucd, that the jury ha<l 
found enough to make Baxter a trader within the ftatuteS of 
bankruptcy •, for though farmefs or inhkeepefS, ^uatenus fuch, are 
not within thofe ftatut^, yet as traders they are i and here, though 
the jury have found that Baxter was a farmer, yet they likewife 
find, that he Wks a trader in potatoes, t^hich he bought and fold ; 
and there is a cafe adjudged in this very point: If a farmer buy 
and fell butter and cheefe, he fliall be accounted a trader (a), 
Jf • fuch a trader fail to pay his debts he is a bankrupt, and by 
this means he is a criminal; and therefore the law (hall be con- 
iirued againft him very ftridlly in favour of his creditors. If a 
man has fcveral trades, whereof one is within, and another not 
within the ftatutes ; yet he fhall be accounted a trader, fo as to 
make him a bankrupt j and fo lhall a lawyer dealing in coals. 
And the dealing more in one commodity than in another docs not 
alter the cafe ; for no man, except the trader himfelf, can tell in 
what commodity he moftly deals ; therefore that trading which is 
the moft vifible means of his livelihood is to be regarded, ^^ow 
in the principal cafe it is apparent, that by dealing in po^oes 
Baxter got credit, and probably of fcveral perfons who did not 
know that he rented a farm ; but if he did not, yet there are fuffi- 
cient words in this verdid to make him a trader, it being found 
that he fold fcveral great quantities of potatoes, &c. 


Second point. There are many great hop-merchants in 
England who have hop-yards of their own, but yet fhall be 
accounted traders, fo as to fubjed them to the ftattics of bank¬ 
ruptcy. This trade of dealing in potatoes, though he was likewife 
a farmer^ may be compared to the cafe where, if the plaintilF libel 
for tithes of faggot-wood, and the defendant fuggcil for a prohibi¬ 
tion, that no tithes ought to be paid for oak-faggots, the plaintiff 
in his prayer for a confultation may fhew, that the defendant bad 
fo forted the faggots that it was impoffible for him to take the tithes- 
of the one without the other {b). 


It was argued on the other fide<i that this cafe, as found by 
this verdid, is not within the intention of any of the ftatutes of 
bankruptcy,becaufe it is not found that Baxter got his livelihood by 
the buying and felling of potatoes ; for if he bought fome, and had 
fomeof the growth of the lands which he rented, he is not a trader 
within any * of thofe ftatutes; for a farmer who bought and fold 
cattle was adjudged no trader fo as to make him a bankrupt; nof 
an innkeeper who lays in malt and corn ; neither fhall a farmei' 
who deals in turneps be accounted a trader. 

The Court being divided, no judgment was given* 

Two OF THE Judges feemed to be of opinion, that Where a 
man buys great quantities of wool or hops, though he has a fartrf^ 
and fheepof his own, and feveral hop-gardens, he fhall be accounted 


(^) Blckhurft Newnton, Cro. S&S. 34^. 

a trade! 


(a) CrOfCar. 549. 
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a trader in thofe commodities } and (o ihall an inn-keeper, i£*he 
turn corn-chandler. It is true, the jury have not found that Baxter 
got the chief part of his livelihood by buying and felling potatoes, 
but it is not the quantity which is material, if it is in proportion 
toother goods which he buys and fells; for if a man have an orchard, 
and buy feveral quantities of fruit of other people, though not fo 
many as he has in his own orchard, yet this (hall make him a tra¬ 
der, and confequently fubjeft him to the ftatutes of bankruptcy. 

T HE TWO OTHER JuDGEs Were of a contmry opinion, viz, that 
here was not enough found by this verdict to make a bank¬ 

rupt; for « farmer is no trader within any of the a6ls before-men- 
.tioncd, quatenus a farmer; and though he ufe another trade, yet if 
that is not the principal means of his livelihood, he is not a trader 
within thofe ftatutes. It is true, if buying and felling in any trade 
be the chief means of his livelihood, then he is a trader within the 
afts of bankruptcy; but that is matter to be given in evidence, 
and found by thejury, which was not done in this cafe. Therefore 
they held, that this was aninfufficient verdid, becaufe the jury did 
not find that Baxter by buying and felling potatoes got the chief 
part of his livelihood, or that it exceeded his farming trade, for all 

that the llatute requires is, that trading fliould be the chief matter 

to m^ike him a bankrupt (<?). 

Afterwards, in Trinity Termy the Counfel for the plalntiflTAfp«c!alverdlft 
finding the Judges differed in opinion, moved for a venire facias de maybeamended 
novQy or that the Court would give leave to mend this fpecial ver- 

upon the affidavit of one of the witnefles at the trial, that the trfal, m 
Baxter bought potatoes fevcral-ycars, to the value of five hundred the affidavit 

•pounds a-year. one of the wit- 

nefles depofinj 

Thereupon a rule was made for the other fide to * Ihew caufe that the fadt in 

why the verdift fliould not be amended. which the a- 

^ mendment is 

The caufe which they ftiewed was, that though this witnefs had required waa 
fworp the fame thing at the trial, yet it was without precedent to ** 

have a verdict (which is a record) to be wnended by fuch an affi- 
davit; for though it was the fame which was given in evidence * [ 49 ] 
before, yet thejury did not believe it, or probably there might be 5 ^ 
other evidence at the trial to difprove it. Abr!^ 

But the Court was of opinion, that a fpecial verdift might be 4°co. ja. 
amended by notes taken by the clerk at the trial, or on proof of the Cro.* Mz. na. 
•certainty of what was then given in evidence ; and the fame was »so- 
Juled accordingly upon payment of cofts. Cro. Car. 338, 

In Michaelmas Term^ inthe ninth ytzv of George the FirJlyZfttx Stra. 1197. 
the amendment, the Court held him a tradevy faying, there was *• 33« 

DougL 746. 

(j) Sec Newton •». Trigg, 3. Mod. 573. ^arreHafrifon, i. Brown C.R, 

. 389. Saunderfon w. RowJes, 4. Burr. 173. Watkins •b. CadeU, Cook's B. L. 
ao67. BufeaU v. Hogg, 3< Wilf. 146. 49. Parker v. Wellit, i. Brown C.R« 

Patman «. Vaughan, i. Term Rep. 57a. 494. 1. Term Rep. 34. Cooke’s Bank. 

. Barthdomew v, Slwrgood, 1. Term Rep. Law, 3d edit. 46 to 85, 


Matkok 

Aaoxs. 


now 
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Maynok now no difficulty ; arid gave judgment ibr t!ie plaintilFi without 

agamft argument. 

Abchxs. ^ 

Note, This cafe Was between two creditors of the bankrupt^ 
for the ftatute 2i. Jac, c. 19. gives no precedency between the 
creditors of a bankrupt, though the debts arc due to fome upon 
recognizances or judgments, or other Ipccialties, and to others 
upon limple contradls ; for it is enabled by that ftatute, “ tltut in 
the diilribution o^thc bankrupt’s eftatc no more rcfpedl fliall be 
“ had to the debts upon judgments and fpcciakics, &c, than to 
“ other debts.” 

•[ 5°1 

Cafe 32. • The King againfi The Inhabitants of St. Peter in 

the i'.alL, in the City of Oxford. 


A ferrant who 
u hired for a 
fear, thouf;h by 
A bocadcr in an 
txttafarociinl 

flacfy and goea 
withhermiarefs 
into a parish on 
tf«i/£rt03fricnd, 
fur more than 
forty days, gains 
thereby a fcltlc- 
gncntinfuchpa- 
rifli.—In an or¬ 
der of removal it 
is fufheient to 
fay, that the 
pauper had in¬ 
truded into tlie 
pariih. 

S. C. I. Stra. 

524- 

S. C. Foley, ayz. 
S. C. Sett, tc 
Hem. 105. pi. 

> 39 - 

S. C. I. Bufr. 
31a. 


^V*’'0 JUSTICES remov’d Mary Norris from the pariffi ol 
Si. Poter in the PaJU in the city of Oxford.^ to the pariih of 
Fcivlcyy in the county cf Oxford. 

This order was difeharged by the fcillotis, upon appeal, it 
appearing, as it is Hated irf the order of fefi'ms, that the faid 
Mary Norris was hired at Chrif-Church, in Oxford, an exiror 
parochial place, on the ffxteenth of May 1717, for one year, to 
Mrs, C.oke, v/ho then lived, and ever fincc hath lived, with hef 
fon-In-lavv, Dollar Clavcrin^, canon of Chrijt-Church College 
aforefaid, as a fojourner or boarder ; and continued in her fervicc 

there until the month of-*, in the frnr.c year f when .Mrs„ 

Cosh went, upon a vifit, to her fdh’j, i'V<’r»7r/«’s,iiuhe pariih 
of Favjley aforefaid, where fhc continued three months upon the 
faid viiit ; that her faid fervant Mary Norris v/as with her at the 
fiid Air, Free:nan Stzvdi continued there in her ferviceall the three 
months ; at tlte end of which tiiemiftrefs returned again to Chri/l- 
Church i that there the year’s fcrvice expired, Ihe having 
ferved lier miltrcfs the whole year, ijt purfuai^ce < f th.e firit 
hiring (/?} ; that afterwards, flic being poor, and likely to become 
chargeable,went into the parifh of St. Pelet^s, Oxford ; ant! from 
thence flic was removed, by the order of two jullices, to the pariih 
of Fawley, as having gained a lawful fettlemciit there (as they 
apprehended) by the three months fcrvicc. Upon appeal, tiie 
feffions difeharged that order, being of opinion tliatflie gained a 
fettlement in Chrljl-Churcl:, that being the place wliero the; 
fervicc determined. Both which orders being removed into the 
court of king’s bench by certiorari. 

It was insisted, that themight be quaflicd, and 
the order of the t%vo jujlices coniinncd. 


(«) This Hate of tiK cafe is taken from tranfcribc.’i it from the original recoi d, 
the KepoiU of S.r Jamus Burrow, who i. Burr. Rep. 312. 


There 
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There were three queftions: Tki kme 

F IRST, Whether a hiring in an extraparochial place will gain a 
fettlcinent ? If it do, then the hiring in Chriji-Church and the fer- Inhabitakti 
vice for three months in Fawley-Court gdln afettlement in Faw~ or St. I’kteb 
ley, A fervicc in any parifh for forty days in pUrfuance of a good the East, 
hiring for a year, creates a fettlemcnt. The ftatutes 3. & 4. IFill, the City 
&maryy c. 11. and 8. & g. IFill. 3. c. 30. which require a fcrvice x*®*^** 

for a year, ufc the words “ in any town or parifli ■,*’ ib that a 
perfon hired in any extraparochial place^ v/lrich is neither a town 
or pariih, is not within the words of the ftatutes, for it is not to be 
prefumed ♦hat thole words would have been ufed, unlefs they were 
to bear fomc fignification, and be of fome effect, in the conftruiftion 
of the ftatute: the intent of the ftatute in ufing thofc words, and 
thereby excluding hirings in extraparochial places uiight be, that 
if a perfon who is infuftieient live us fervant in any pariih or town, 
he may be removed, and thereby the pariih will prevent the fer- 
vant*s gaining any fottlement; if a contrary couftruftion is made, 
a fervant hired in (<?) Ireland or Scotland coming over here and 
dwelling with his mafter will gain a fottlement. 

Secondly, Whether the miftrefs’s going on a vilit into FawUy 
is fuch an inhabitancy as will gain a fettiement for the fervant, ftie 
Ibrving there forty days ? VV'^ithout doubt it would never intitlc 
the miftrefs to any fetileinent, for the words of the ftatute 13. & 

14, Car, 2. c. 12. arc “ coming to fettle and if the law be fo as 

to the miftrefs, the roafon c;quully holds as to the fervant. 'Fhe 

calc of inulier pnifne coming to dine, &Ci with bajiard eigne was Ct. Lit. 145. b. 

compared to this. ' , 

, Thirdly, Whether the fpccial order be fufficient ? not 
fhewing that Alary Norris was in tlic parifli of St, PtteFs by 
intrunon ; which it was inlifted was ncccliary to give the two 
jutticcs a jurifdicfion of removing her. 

Hawkins, Serjeant, r contra. 

FytST, 'Fhis hiring is a good liiring within the ftatute 3. & 4, 

IVill, Mary, c. 11. and 8. & 9. IVill. 3. c. 30. It is within the 
letter and words of them, for Chrijl-Ckurch is laid to be in Oxford ; 
fo that Oxford muft be taken to be a town, and Chrijl-Church 
a fchool in Oxford j fo that the hiring is in a town. But if Chriji^^ 

Church be taken for an extraparochial place, yet it is within the 
intent and meaning of the a(£ls j for the terms “ town or pariih’* 

.are only put for example (b), and not to exclude any other place 
wherein a fervant may be hired. Belidcs, thefe adfe relating to 
the fettiement of the poor have always received an equitable inter¬ 
pretation. If a fervant .hired in one parifli, and having ferved 
there half-a-year remove with his mafter into another pariih, and 
ferve there the reft of the year, he will be fettled in the fccond 

(a) Eyrjc, Jufficr, held, that if a man was fufficient to gain a fettiement; Foley, 
was hired in Ireland for a year, and after 274. 
came within the year, and lived in (t) Foley, 273 * 

the laft forty da%t with his mailer, iliat 

V.1.V1II. F parifli, 
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The King 
aga'mjt 
THE 

Inhabitants 
or St. Peter 
in the East, 
IN the City 
OF OXFORB. 

Fortcfc. Rep. 
309. 

Caf. of Set. and 
Rem. 5. pi. 7. 
Fo! iSo 
Stra. 163. 

C-af of Set. and 
Rem.<;o. jd lai. 
10. iried. .^.30* 


parifh, and yet he was never hired in fuch fecond pariHi, which 
ieems to be required by the exprefs words of the a6f ; and the reafon 
of fuch conftrudlion iSe becaufe the original contrail obliges the 
fervant to go wherever his maftcr commands him ; and he is in 
law hired into v/hatever parilli he goes : fo the words of 3. & 4. 
lyUl. & Mary^ c. 11. are, “ any unmarried perfon having no child 
‘‘ or children being hired for a year yet a widower having a 
child married is within the ii.tcnt of the ftatute, though not within 
the words ('tf). The fame expofition has been made in the certi¬ 
ficate a6t, 9. & ic. TFiU. 3. c. II. which has exprefs negative 
words, “ 'I’hat fuch perfon fl'.ail by no a£l‘ whatevef, unlefs he 
“ take a tenement of ten pounds per anniim^ or execute feme 
“ parochial office, gain a fcttlcinent yet a certificate perfon 
having a copyhold defeended to her gained a fcttlcinent 

As to TiiF. SECOND QUESTION : A fei vant going Into a parlfh 
with his miftrefs will gain a fcttlemcnt, though the miilrefs is only 
a lodger or a vifitcr^ for the fervant’s fettiement is independent of 

the miftrefs’s, and not dcrivLUive from it, for the meritorious act 

which gains the fettiement is the fcrvicc, and that is performed by 
the fervant. How far a vifttor may gain a fettiement for herfelf is 
not material in the prefent cafe ; though fuch perfon may feem to 
be included in llatutc 13. & 14. Car. 2. c. 12. under the word 
“ fojourncr j” and by the old law “ a vifitor” was clfcemed 
“ an inhabitant,” and obliged, as fuch, to find fecurities to the 
tlcccnnage [c). But in determining a fervant’s fettiement, there 
is no n CLffity to enquire into the fettiement of thb mafter,.; for 
a fervant living with a certificate perfon was fettled, before 
12- il. I. c. 18. though the certificate perfon gained no fet- 
tlcmcnt. 

As to THE THIRD QUESTION t Ill the original order it isfaid, 
that the pour pci Ion intmued into the parilli j it was lately adjudged, 
that an order of removal dotsneceliarily imply, tliatthe poor perfon 
was in the parilh. “ Endeavouring to feitle” is not fufScient, 
without faying, “ coming to fettle becaule the one may be dune 
without the other. • 

'I'he Ccurt held, that where a fervant continues in the fervice 
ofr.’ vititor he gains a fettiement {d) \ for lie cannot be removed, 
unlefs the pariili {hew that he was brought or came thither on 
jjurpofe that he might have a fettiement ; for the flatute docs 
indefinitely, and without any exception, appoint, that where the 
fcrvicc is for forty days it ihali gain a fettiement ; therefore it {hall 
have a favourable confirudtion in behidf of the poor. So if a wo¬ 
man be delivered of abaftard-child in fuch a pari{h, the birth gains 
a Icttlcmcnt, but not if fhc be lent thither on purpofe for that 
end, or if her fettiement be contc{fcd before {lie is dHiIverei, 

(.() .Sec r. T.. 317. [d) See Akop w. r.’vctham, Eurr. S. C. 

(i') See 2 vel cl iVIr. Ccnil’s cclltica 41S. Rex <7^ j'ait illley, Vmrr. .S. C. 721. 
of noil’s La’,v;i, 6Sj to Gr.e, Rcx v, E-tli Eallca, Burr. S. C.- 744. 

(;■) Fori. 721 . fok-y, 274. .'ind Biira’s 
Cbfi.1 v..C:k..n.>,... l!ic I’oLr Lawl, 107. 
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* Though the mlftrefs in this cafe was a-vljltor, and no A'. 7 f^r,that Th* Kiko 
does not alter the cafe, becaufe the lervice was intircly independent 
of her. And as to the objedtion, that the ftatute requires that the 
hiring (hould be in a town or pariih, and*that this fervant was jTt/pktir 
hired neither in the one or the other, but in an cxtraparochial place, jn thi. East, 
this is of no weight, fora fervant may be faid to be hired in every the Citt 
pariOi where he ferves, as well as a man who deals cattle in one Oxforp, 
county, awd drives them into another cotntty, may be faid to deal Tol *73. 
them in either county. * Stra. 525. 

The original order was confirmed, and the order of feilxons 
quafhed (fi). 


(«) The Court faid, that they could rot 
take the fcttleincnt jjalnccl at Fu-zvity, by 
a rcfidcncc of forty days tlicre, to be 
fuperfeded by her fubfequent return to 
a rift -Churchy becaufe it was not dated that 
her laft relidcnce there was for forty dayt^ 
S. C. Stra. 525. It appears by the cafe 

dated,that the pauper had refided with her 

xniftrefs forty dnyi in Ch ft-Churcb previous 
to hcrvifit toFu'vtly-Ccurt, S. C. i. Burr. 
5Ta. But where the laft forty days are 
iefved in a place where no fettkmcr.t c:in 


be gained on account of its b'ing extra- 
parochial, the fettlement is in the place 
where the preceding forty days were ferved, 
Rex V. Hoibprn, 2. Bott P. L. 483. 
And it is now fettled, that if a fervant or 
apprentice ferve or inliabit forty days in 
one parlfti, and forty days in another 

parifh, he gains afettlementin fhatparilh 

in which he lodges the laft day of the 
ferv.tiide, Rex v. Brightlielmftcne, 
5. Term Rep. 1S8. Rex v. Undcr- 
milbe-k, 5. Term Rep. 387. 


WInnIngton Brifeoe. Cafe 33. 

PLAfNTIFF bought a tlmufand pounds South-Seafiock cf If a perf. n buy 
the defendant, on the tenth of Auguji 172c,for which he, h ftock, 

the pluintifT, agreed to pay eleven thoufand two hundred atid fifty j.ay r.certain 

pounds, and had paid three tlioufand pounds, part of the money ; emmt'^and bel 
and the defendant promifed to give him, the plaintiff, receipts for jure the redus 
the faid thoufand pounds ftock, as foon as the books of the Com- arc ifiued .an aft 
pany were open. But before they were opened an ail of parliament pi^rliament 
was made, prohibiting any more receipts to be given our, c^c. 
whereupon the plaintiff brought his action againft the defendant pl^^'hafJr may 
for*the three thoufand pounds he had paid to the defendant as fo recover his ad- 
much money had and received to his, the plaintiff’s, ufe. i-arcf-mweyhi^i.'k 

I'he queftion was. Whether the failure to deliver tlie receipts tion"io" money 
fhould fubject the defendant to this acStion, or wlicthcr the defend- h-d and received 
ant hiir.fclf might not have an atilion ag.ainlt the now plaintiff for to his ufe. 
the remaining eight thoufand two hundred and fifty pounds. Palip. 364. 

I'hf. Court was of opinion, that the receipts being no part cf z. Lua i‘ci2, 
the confidei ation, but only.an evidence of the agreement between *• 'I'cnn Rep. 
the parties, which agreement being impoffible to be performed by 73 *- 
an act of parliament intervening, (ball prejudice neither party ; 
and the fubfeription itfelf, which the defendant is ft ill ready to 3. Term Rep. 
give, is but an evidence likewife cf the agreement j but the credit laj. 137. 
be has is the fubftance. ' Dp.iu^. 3. 


Mafsn 
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Cafe 34. 

If a tradrr be 
luedbythcaddi- 

tiWl of ** JPiOa 

“ ««»," he can¬ 
not plead in a- 
batementthathe 
is **almiicr." 

S. C. cited 2.Ld. 
Ray. t 54 i. 

S. P. Stra. 556. 
X. InA. 66!^. 

I. Com. Dip. 

“ Abatement” 

(F. 26.;. 


Trinity Term, 8. Geo. i. In B. 

Malbn againjl Bulhel. 

'^HE PtAifJTiFF Ijrought an adionagarnft Aaron BufljclyXoXc 
■*' of Henitort, ^c» “ yeoman.’* 

The defendant pleaded in abatement,' that he was “ a horner,** 
ABSQUE HOC that hc was a yeoman. 

Upon a demurrer to this plea it was argued, that “ yeoman” is 
a good addition within the flatutc * 1. tien. 5. c. 5. by which it is 
enacted, “That in original writs where an exigent (hyW be awarded, 
“ the addition of the defendant’s condition and dwel^ng fhall be 

inferted.” Now here there was the addition of “• yeoman,” 
which the defendant mult be if he is not “ a gentleman,” and 
“ a horncr” may be “ a yeoman,” /. e, an ordinary or common 
perfon ; and if fo, then the plaintiff has election to name the 
defendant, either by his degree or condition, or by his tnyllery or 
trade ; and tins being a plea in abatement, the defendant ought to 
have given the plaintiff a better writ, and that dircjEfly in the fame 
fpecies of addition, and oppofite to the addition of “yeoman,” 
which hc iliould have pleaded. 

The Court was of opinion, that the defendant ought to have 
given the plaintiff a better writ in the faine fpccies of addition (a}, 
otherwife hc would talce away the plaintiff ’s election of addition 
of his degree or myftcry, for “ a horner” and “ a yeoman” are 
not inconliitcnt. 

Therefore the plea was adjudged ill, and the defcMidant ruled to 
anfwcr over (//). . ' 


(<») This was byF.YRK, JuJlu-e-^ 
but Pratt, OrjJvf.i doubted, whe¬ 
ther It was necefTiry to be of thi fuaie 

fpecies.- Notk toformtr ‘liri-n. 

{i) Ste Huifcpcok-X'. liarnfon, i.Stra. 


556. determined on tlie authority of this 
t ale. Same point Smith V. Maftm, 2 Ld. 
r.ay. 1541. 2. Stra. 816.-—See ailb 

VVaiiier 'i/, irhy, 2. Ld. Ray, iiyS. 


Cafe 35. 

An a<ition lies 
agalnft a wjlty- 
Jtrk for keeping 
a pariihltmerout 
of veftry, 

S. C. poft. 35J. 

S. C. s. Stra. 
624. 

S. C. 2. LdRay. 
Efp. Dig. 650. 


Plililybiown agiunj} Rcyland. 

N ACTioM OK THE CASE wa.s brought by the plaintiff^as a 
parifhioncr of the parifh of C. againft the defendant, being 
the clerk of the veftry there, for fhiuting the veftry door, and keep¬ 
ing the plaintiff out of the room, fo that he could not come in to 
vote, ^c. 

And on a demurrer to the declaration, 

It was iNsiSTED/^r the defendant^ that an at^ion would not 
lie in this cafe } for if it fliould, then every parifliioner* who was 
kept out might have the like aiSHon j ‘therefore lo avoid multipli¬ 
city of fuits (/v), this will not lie againft the defendant, unlcfs he 
had fet forth i'orne particular damage done to him. 

Adjournatur (^). 


{a) 5. Co. 79. 1. SiiV.t. li. 1 ^ 

(^b) The Couti wetir of opinion, that 
the aflion was maintainable, S. C. Stra. 
624. S. C. poiL 3$!. ; bmt judgment 


was given for the defendant on an infor¬ 
mality in the dc<;laMt;<.n.—See S. C. poll. 
351. S. C. Ld. R.iy. 13S8. 

Sheers 
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Sheers a^^ainft Lammas. 


Cafe 36. 


"D EPLEVTN. The defendant avowed^that T. <5. being feifed ‘i’wrfr-,whether 
in fee of the place whkrf., &c. made a (//) Icafe thereof to avowry un- 
thc plaintiff, habaudum for nineteen years from * Michaelmas^ c. 
rendering rent,&c. and afterwards devifedthe lands to the defend- commcncemtnt 
ant and his heirs, and died. Then he fets forth, that the plaintiff from the Mi~ 
in replevin virtute di 7 niffioms pi'adifl. [h) intrp jit (but did not fay chatlma% preccd> 
on what day j et fuit inde pojfejjionatus^ and that fo much rent was 
due on fu(^ a Jay, and being in arrear he diftraint d, &c. and fo 
jaftlficd the taking ; and there was a demurrer to this avowry. « i^C’‘'afoiL 


It was op.jf.cted, that the entry was laid too general, for it o”' 
ought to be, virtute cujus quidem dimijjioms'^ the plaintiff in 
replevin “ intravit** on fuch a day, ‘‘ fuit inde pojpj[fionatus ;** «*cW afore- 
hecaufe unlefs the particular day of his entry be let forth, he might ‘*faid,”bego£?A 
enter before the leafe commenced, and then he could be no termor^ 


but a dilJ'cifor\ and in fuch cafe the avowry ought to have been for 
a trefpafs ^not for rent ; for wherever an at^fion of debt is 
brought for rent referved on alcnfe for years, or where a juftifica- 
tion is made for rent arrear on a leafe, it mull be fpccially Ihewed, 
that the perfon from whom the rent is due entered on the day the 
leafe commenced. 


But ON THE OTHER siDF it was iuffled^ that the allegation in 
this a\^o\vry is fufticier.t to ihew, that the entry was before the 
diftrefs taken. 


The Court. It is true, tltcrc is no particular day fet forth in 
this avowry when the plaintiff entered ; but yet thefe words, 
virtute cujus quidem dimiffiovis intravit ct fuit inde pofejponatus” 
inuft be intended of a legal entry by virtue of the demife j but 
admitting that he had aftually entered before the commencement 
of the term, yet thefe words, “ et fuit inde pojjcjfr.natus" fliitll be 
taken to continue the poll'cflion afteivvards. iViy Lctd in 
bis Commentary on hittlctonPxxi a parallel cafc,t»;-:;. « If tenant for 
life in remainder diffeife the tenant in poflelTion, ho hath gained a 
“*fee by fuch difi'eifin j but by the death of the diffeifee, that 
wrongful fee is turned into a rightful e.'latc f or life by operation 
“ of law.*/ So in the principal cafe, the continuance of the poffef* 
^on by the plaintiff fball be iritendeJ by vimicof the leafe, by 
^which he might defend himfelf in an aition of ii cfpafa or ejectment 
brought by the Icffor. 


(rt) If was made fulncqucnt to tlio Handing, p-ifs j.and the Court held the L:- 
demil'e, and the main j)oint upoif the fiut ter.— Notk fcamr editim. 
argument arofe upon its being fo, nix. (^) The leafe was fcttnrth to commence 
whether it was a to*’al revocation of the from M'rl.uhf,.:, and tin* entry to l)ff 
titvife during tlic leafe, fo as nothing adjifuv: S'a>.eii A!ir.:nis f irtuu 
fhruld pafs ; or only a revocation quoml ; f..> tl;;.t it ;.i)pe.'.red to be a dif. 

thetcnii as to tire pofleflion only, fo that feifin.—Z note tofamr tdui.n, 

{be revetfton and rent Ihould, ootwlth- 

F 3 But 
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Cafe 37, 


An AVOWRY 

for rent, unJtr 

a leaf- (la td Z\ 
Juns, HAEEN- 

r> u M fiom the 
faid 24 

t the 
plairt.fF intt.:td 
cn the laid 24 

^funr, is. j>,ood j 

for ailhough the 
void “ (rum" 
is cxclu five, and 
therefore he 
could not jegi:lly 
enter un ti;-.' clay 
ffated, ano lb he 
was a 
and not a 
yet a tcrt.ous 
entry does rot 
dfcliart'C t'.ie 
contr..<rt for the 
payni'.nt of tlis 
rent. 

S. C. I. Stra. 

550- 

8 Co. 147. 

Efp. Dig. 357. 
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feut THE Court being not dear in opinion, no judgment was 
given [a). 

But th» folltjwing, being a parallel cafe, was adjudged in 
Michaelmas Term following. 

(aT See Pope ik Skinner, Hob. 7a. tj. Taylor, Cro. Jac. 684. Evana m. 
Niihart i-. talfon, Hob. is8. Rutter Ciocker, 3. Mod. 15S. 

•V. Mills, Cro. Jiic. 6uz. Brooklbank 


* Macdonel againjl Weldcn. 

Hilary Term, 9 , Geo. i. Roll 273 . 


A N ACTION OF REPLEVIN was brought in the court ofcommoir 
picas. 

The defendant avowed, for that 71 S. being feifed of the place 
WHERE, &c. in fee, demifed the lame to the plaintiff' for the term 
of one year, and from thence from quarter to quarter, quamdiu 
ambabus partibus placuerit^ each party giving a quarter’s warning, 
to commence from the feall of St. John Bapt^i, renderiirg 

rent ; that '/. IT. was feifed in fee, and on the thirtieth d.iy c>f 
September 1717 demifed to the avowant; who, on the twenty-firff 
day of Jpril 1718, demifed to the plaintiff' a (hop, &c. parcel of 
tile preniifes; and that the plaintiff' virtute dimijjicriis pteediH. in- 
travit etfuit hide pojJeJlIloHGtus in ci a preedido fejio Saudi 'Johan^ 
fiisy i^c. ; and tliat the rent being in arr.^ar at ffich a time, he, 
the defcnclaut, diffrained ; and fo juffitied tlie taking. . 


The plflintiff 
was feifed in fee, 


l:dc. 


in his bar to the avowry pleaded, that A. By 
11..-C qaej prifjidiis T. S. J'uit JelJituSy 


The avowant tendered an iflue upon that traverfe. 

'J'hc plaiiiiiff'demurred. 

Judgment v\as given jn the court of common picas for the 
avowant. 


A W'RIT OF ERROR vvas brought on this judgment in the court 
of king’s bench. 

It was ARCJurn, that w'hcrc alcafe is made to commcncey'/'r.TZ 
a day to come, the day itfclf is always exclufivc [a) j and if the 
IciTee enter before thecommenceiru-ni of the leafe, he is a diffeijory 
:>nd no leff'ee, fo no rent due on ihis deinife. Neither can his con¬ 
tinuing in poffefiion aftei the commencement of the leafe tranfpofe 
it to be an eitate for years, and piirge the dijjcijin, be niufe the firil 
entry w’as by wrong ; like.an ejettment, where, if it appear tint 
the entry was before the commencement of the leafe, the defendjint 
can never be poflefled by virtue of that leafe i and in this cafe the 


(a) See PowtU on Powers, p 435 to 5^0. where all the -iifcs on this fubjeft are 
•oiicfltd. 

3VOW:'nt 
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avowant flicws, that the lefice is a difTeifor, and the contrail bctwqen 
him and the Icffcr is not lu hcient to maintain an action at law j 
this is not laid as a dcinil'e at will. 


Macdonii, 


agiiinjl 


VftLDOtt. 


Eyr e, 7 fty?*V<?,faid,“ virtute cujus elimljjionis intravit" is proper 
and fulEcient, without fliewing the particular day of entry ; and 
if fo, the entry being fubfcqucnt to the commencement of the t^rm, 
will veft in the lellee the poiieliion from the time of the commence¬ 
ment. 


On TFIE OTHER SIDE It was admitted, tlut the cafes cited in the 
(tf) margi^i are law ; but there is a difference where the leffee en¬ 
ters with theconfent of the leffor before the commencement of the 
leafe,and where he enters without fuch coufent i for in the laft cafe, 
the leffee is a diffeifor by the wrong done to the leffor ; but where 
the leffee enters with the confciit of the lellbr, there no wrong is 
done. It is true, he cannot demand any rent due before the com¬ 
mencement of the term ; but yet by his continuing iji poffeffion, 
by the confent of the leffor, v/ho has the right, tlie kffor 
may have an ai^fion for the rent arrear. 'The entry does not 
appear to be before the term commenced. There is no lime to the 
inirault-, for in ei n prn-fVSh fcllo can refer only to tllC WOfds 
Jmluit polfejjioncm. Bdiclcs, it is averred that lie entered virtute 
dimijfimh. Every quarter amounts to a new demU'e, it being a 
leafe certain for a year, and thena duo leafe at will j and the avowry 
is not for rent during the year, but for a year fubfequent to the ex¬ 
piration thereof. This difputc is only between tlie leffor andief- 
foc • fo th^t the contract ought to be ufliffcd as far as poilible. 


, The CouPvT held there was a difference between <?« 
wherein the plaintiff is to recover Ins term, an avowry for 
rent; for in the one cafe the plaintiff muff truly malic out his title, 
but fo much ftiidtnefs is not required in the other. Hefides, no 
adt of the leffee (h.ill hurt or impeach the contrail; between him 
and the leffor, nor lhall the lefl'ee’s * entry btrfore the commence¬ 
ment of the leafe difeharge the rent [b) j but he fhallftlll be liable 
to an adlion of debt for the rent arrear. 



FortesCUE, JujVice. As to the point of law, T am ofopinion, 
that the avowry is fufficient. f>vcry dijj'sijrn is a trefpafs, but 
every trefpafs is not adiflciiin. A diJJnjinx^ w’hcn one enters in¬ 
tending to ufurp the pofleffion, and to oulc another of the free- 
. hold ; therefore querend. eji d judice quo animo he entered. And 
it is at the eledtion of him to whom the wrong is done if he will 
allow it to be a diffcifin, as appears by the cafe of Blundell v, 
Baugh (c)^ which is j very good cafe. To make an entry 
a dij^’cifin there muff be an oujler of the freehold j either, firff, by 
taking the profits i or, fecondly, by claiming the inheritance. In 


(a) Dyer, 109. a. Roll. Ahr. 420. (d Cm. Car. 30a.—See alfo Doe on 
ro. Eliz. 766. I. Sid. 8. the Deniifc of Atkins ti. Hcrdc, i. Bunr. 

(^} Cro. ]^Iiz. 905. i. Roll. Abr. 605. 60. Cowp. 689. 

P + 


this 
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Cro. Jac. 684. 
Cro. Car. 302. 
434 * 

Ltv. 270. 
Salk. S45. 


this' cafe the entry of the Icfiee (liall be intended only to claim his 
intereffe termini j but if he had claimed the inheritance, it can be 
no dijfeijin invitis pariibus. Here appears no intention of either 
party to make it n dtjj’eijiny and confcqucntly it is none. An 
ejeeitone firma differs, for there a title muft be fhewn, and a title 
to th^t term of which he is ejedled, and which he is to recover. 
And beftdes, no continuance in pofleffion is there alledged. It 
will be a hard conftrudtion to defeat the contraft becaufs the lefl'ee 
entered a day too foon. And in this cafe, the Icflce did not only 
enter before the day, but continued in pofleffion after the day the 
Icafe commenced j and that by the coiifent of the kflof hinifclf; 
fo It (hall be in his cleAion to take the lelfee for a diireifor by his 

tortious entry; but by no means to be a dllTelfor when he conti¬ 
nued in poiTefflon by the confent of the loflbr. 


So this avowry was held good j and the judgment was affirmed by 
THE WHOLE Covet. 


Cafe 38. The King agalnft Bowen Hart, the Mayor, and Bur-s 

geffes of Malnilbury. 

Saturday^ 5 May 1722. 

A motion was made for leave to file an information 
againtt the defendants, upon an affidavit ('f the town-clerk of 
Maimjbury-i f«r that one Gawen Hart-, of the faid borough of 
Malmjbury^ was admitted to be a capital burgefs thereof in the year 
1714, and had not taken the oaths' of abjuration and fupremacy 
^vhen he was admitted. 

A rule was made for the defendants to fliew caufe why an infor- 
rnatipn in the nature of a quo warranto fhould not be filed. 

And now the defendants produced fevcral affidavits, by which it 
appeared, tiiat the faid Hart did take all the oaths which were 
tendered to him at the time he was admitted a capita) burgefs; an4 
alfo that he took the paths of abjuration and fupremacy fom?. 
(hort time afterw'ards, at a qunrter-ltflions held in WHtJhire j and 
hehimfclf m.-ide affidavit, that he believed he had taken all the oaths 
requilitefor him to take at the time of the election. 

It wAj UKGi'.D for the defendfini-i that it plainly appears that 
be had not ncgleiftcd to take the oaths out of any difaflection to the 
Government, but merely becaufe they were npt tendered to him 
by THE TOWN-CLERK at the time whep he was chofen capital 
burgefs, he, the town-clerk, being the “proper perfou to tender 
the fame, and whp fhail be intended to knovy the penalty in not 
taking them. And though, in rigour cf law, his not taking the 
oaths made his elctiilion void ; yet fince it was merely through the 
neglcdl of the town-clcrk, and who had now acquiv iced without 

any 


Jf a burgefs, on 
hif admifTior, 
take tlic oaths uf 
abjuration and 
fuprepjacy, t’Ut 
unintentionally, 
.•and throneii the 
djcfault pf 
ipiwn-clcfk, o- 
mir to take the 
other oaths re¬ 
quired by law, 
the Coqrt, after 
an interval of 
eight years, will 
net grant an in- 
formation 
f^rrfinte againft 
<he burgefs, on 
tlie application 
pf the town- 
^rk. 
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any * manner of profccution for above eight years [a]^ therefore 
this burgefs ought not to be damnified, efpecially fince this profe- 
cutionfeems to be carried on at the inftanceof a great pei fon, who 
offered Hart^s wife a thoiif.ind guineas the night before the day of 
tlie laft election ofnieiiibcrs to ferve in parlinrnrnt, to perluadcher 
hufband to give his vote and intereft to a perfon who then <iood 
candidate to be choi'en a icprcfcntativc for the faid borough, which 
fhe refufed, as appears by her own affidavit ; and therefore this 
town-clerk was put on to prolecute the* hufb.tnd. 

On TK(P other side if icas f'i'i-, that the tutefilcu is not con-- 
cerning the miibeliavlour of the town-clerk, but whothi^r tins ffart 

was duly choieii a capital burgeik; and itll'cms very plain, that he 

was not, becaufe the Ihitiite requires that he fliould take tlie laid 
oaths,otherwife his elcdion is void} and if 11), it cannot now be made 
good. Neither will length of time, or any pretended ignorance of 
the ftatute enable a pcrl'on to oiHciate contrary tothccxprels words 
of the acf itfelf ; for if he is an ufurper, the long continuance in 
his office w'ill not flicker him from an information, becaufe it is 
pofitively required by the ftatute, that he fhall take the oaths 
before he is admitted to the office. 

* Pr ATT, Chief yujiice. If he did not take the oaths at the time 
of his admiifion to be a capital burgefs, he is not qualified to be a 
burgtfs, and the length of time wherein he continued to be fo will 
jiotobltruct tile iking an inforiTiation againft him, but then after 
fo long a liqje there ought to be a cleat proof of iris wilful rcfufalor 
voluTitary ncglecf to take the onlhs j but certainly an infonnatioii 
pught not to he granted upon the oath of the town-clerk 
himfelf, becaufe it was his fault that this Hart did not take the 
oaths i and it was likewife his duty to dilcover the net taking them, 
which he had not done fc'r lb many years together i therefore 
length of time fhall gain a prefumption in his favour, especially 
when, bv other affidavits, it is proved, that he took all the oaths he 
believed^ to be requilitc for him to take at the time of his election, 
Jf the crown plcafe, an information may be filed in the name 
oi«'rHE ATTORNEY-CENKRAL, but wc caiuiot file any but upon 
probable caufc, and none appearing here, the rule nmft be liif- 
charged. 

PoWYS, yujiice^ was of the fame opinion. 

' EyrEj yujiice^ of the fame opinion. 

For.tescue, yitjUce. The probability cf the evidence is fo 
■pauch cn the defendant’s do, that if 1 u'cre to be a juror in this 
caufe I fhould acquit him. In the cafe of The h:ilucen -j. Jefe- 
fies (/>}, concerning the borough cf BricC^^ViUery he took tiie oath 

(a) By 32 Gio. 3. c. i;S. fo yry infor- irirclrfc for fi.'i ymi prcicci-ng tl-.c irjbr- 
p^ation quo nvu!I'ui.to the ii...y tiiJliOn. 

pic.id in bar, tlvat ht hao held the oii.c,. cr (/-J 

Pf 


Tre Kiko 

t'gairifl 

Bowen HarT, 

THE Ma\0*, 
AND 

Bl'p.nrssEs oar 
Malmsburt. 
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Tux King ofallcgiancc three days after his adniifllon, for which an informa- 
lion v/iis prayed, but denied ; and he was never re-clcdled. After. 
^«Mayo 7/ we ought not to put the defendant to a trial to prove 

* that he took the oath of allegiance at a proper time. It has been 
BvitfisssEs or held, that no tender of the oaths is neceflary, contrary to 2. Leo, 

IdALMsauRY. 242>.243. 

So the information was not granted, but the rule was dif- 
charged [nj. 
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Cafe 39. 

On an agreement 
to pay 50I. at 5I. 
a-year, and on 
fiulurctopay a- 
ny 5Lthen to jiay 
the whole ; an 
ailion Les for 
the 50L on neg- 
lefling to pay a- 
nyinilalnicnton 
the time ap¬ 
pointed for the 
payment of it. 

Co. Lit. 292. 

3. Co. 22. 

5. Co. 52. 

Cro. Jac. 504. 
Cra. Eiiz. 118. 
Dyer, 113. 
jenk. 333. 

Cro. Car. 350. 
Moor, 13. 
*.Tcr.Rtp.ioo. 
j. Wilf So. 

1. Com. Dig. 
“AdUon” (F.). 


(,:) Sec Rex *?'. Williams, i. Stra. 677. Rex v. Ncwling, 3. Term Rep. 310. 
Rex V. Smith, 3. Term Rep. 573. 


Abdclard againfi -. 

A MAN by marriage articles was to pay fifty pounds, at five 
^ pounds a-ycar, until the wdiole fifty pounds fhouidbc paid, and 
in failure of payment of any five pounds, then he was to pay the 
whole. 

* The queftion was. Whether, upon failure of payment of one 
five pounds, an action could be maintained for what was then due. 

It was argued, that it could not until all the days of payment 
were part. Befides, the fiatute 4. & 5. c. . for amending 

the law, gives the Judjres power, upon payment of principal, 
intereft, and cofts, to difeharge a man after judgment obtained 
againft him for a penalty j and this fliall be deemed jn equitable 
penalty. 

'I'he Court. The power given to the Court by the ftatute is 
to ftay all proceedings on payment of all that is due ; and in the 
principal cafe all the fifty pounds is due, and no part of it is a 
penalty. 'I'he defendant, by the condition of thefe articles, had 
only time for the payment of the money by parcels, as therein 
dire« 5 ted, the benefit of which condition is now loft by his breach 
thereof. 

So the plaintifF had judgment (a). 


(<i) But this feems to apply only to Term, 31. Geo. 3. ills decided, that M 
a£fions of ttjjumffitf Bcckwitii t'. Mott, adlion of<Wf will not lleon apromiflbry 
Cro. Jac. 504. Peek v. Ambler, Cro. note payable by inAalments, until the lalt 
Car. 350. Peck V. Redman, Dyer, 113. day of payment be paA, 1. H. El. Rep. 
Taylor v. FoAcr, Cro. Eliz ^*07. Cooke 547.—bee alio Countefs of Plymouth v, 
V. Whorewood, 2. S.iiiT.ci. 164. ; for in Throgmorton, 3. Mod. 153. 
the cafe of Rudder v. Price, C. B. Hilary 
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Coleborne a^ainfi Stockdalc. Cafe 40. 

D ebt on a bond. The defendant, upon oyevy pleaded in indebtonbond, 
bar, that the bond was given for money won at play, defendant 
The plaintiff replied, that it was not given/or money 
won at play, 'fhe defendant demurred to the replication. play, a 

&EPf#fCATION 

• It was insisted for the defeudanty that the replication was ill, generally, that it 
becaufc the plaintiff did not fet forth, that the money, or any part wasnotgivenfor 
was not won at play \ for by theftatute 9. AnnCyC. 14. ^'it 
is enacted, «I'hatall fecuritits, where the whole or any part of the * 

“ confideration is for money won at play, (hall be void fo that s. c. 1. Stra. 
it is not fufficient for the plaintiff to alledge, that the money for J? 3 - 
which the bond was given was not won at play, but he mull llkewife . 
add, ‘I nor any part tha\cf for if any part is for gaming money, 5. com. Dig. 

the entire fpecialty is avoided by the ftatute. « Pleader” 

(F6.).(G.i2.> 

E contra. Where the plaintiff has any manner of right, he may 
alled«ye it to fupport his atlion ; and where the defendant pleads 
but wic fiidl, there can be but one reply. 


The 
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CetEBORvi The Court was cf opijiion* that the rcplic.ition wastoo large 
Sto?kpai.* uncertain ; therefore gave judgment for the defendant { c / J , 

(«) The bond was condltiorfed for the Aatute avoids the bond if any part of the 
payintntof i?col.5 thtdeiVndampleadid, confidention be cn that account j and 
that parr of the fu*n mcs'.tionrd in the Tiir. Covk j was of opinion, that thcie 
eor.ditlon,/ i-'Lrt 1500!. was won by gam- was no coiowr to maintain the replication, 
ir.g, contrary to the Aatiitt, by svliich the for that the m<iterial part of the plea was, 
Kind hci'.ime void ; the plaintiff replied, n’lut part of the money forwhichthe bond 
fli;.t the bond was given fc a juft debt, v as ;tivcn was won hy gaming, and thai: 
roul traverfed that the 1500!. was won the /.iHret was only form, of 

by gaining, moJo ct forma, &c, j and, on wliicli tlic replication ought not to have 
demurrer, it was objected, that the repli- taken any notice: butjudgmeiit was given 
c.ition was ill, becaufe it made the fuiu for the plaintiftj on an exception tO thc 
parcel of the iffue, and obliged the dt- defendant’s plea. S. C. Stra. 4.93. 498. 
fendant to prove, that tin: whole fum of — Sec alfo Fagg v. Fagg, Mich. Term, 
ijocl. was won by gaming, whereas tiie 174a. 


Cafe 41* 

An indidhncnt 
for felling beer 
without having 
jwid the duty, is 
gcod,althoug!) it 
does not fay to 
whom fold. 

S. C. 1. Stra. 
497 - 

S. C. Seff. Caf. 
263. 

Alldr. 175, 


An indiftment 
fcr felling dir. cn 
ft„irtiti(s of beer 
is too general 
a. Lev. 39. 

4. Mod. ICO. 
Cto. Car. 3?o. 
a. RoL Abr. So. 


The King againfi Gibbs. 

DEFENDANT was indicfeti for felling beer v.’ithout paying 
the duty, and, upon not guilty pleaded, the caufe was tried, 
and he w’as found guilty. 

It was now moved in arrefl of jnclgmmt^ that this indi^V* 
ment was infufEcient, b;rcaufc it fet forth, that the defendant fold 
beer without paying the duty j but did not ftievv to whom, or at 
what time it was to be paid, nor what quantity of beer helold, and 
confequently acouvidtion upon fuch an uncertain indictment can¬ 
not be pleaded to any other for the fame offence ; ‘neither can 
the defendant make any tolerable defence to fuch an uncertain 
charge (/v). 

Secondly, In criminal cafes the utmoft certainty is required; 
therefore thc quantity of the offence fliould have been fet forth in 
this indictment, fo as a convjdtion thereon might have been a bar 
to all other adiqns and profecutioiis for the fame offence. 

And for this reafon the judgment was arreflcd. 

(rt) Til K Ccf R T, as to this point, hek! whom the beer is fold, and it is an offence, 
the indiftment good ; for the proftcutor let it be fold to whom it may. S. C. 
may nut know the name cf the perfon to 1. Stra. 497. 


Cafe 42. The King againjl Sparling. 

Aconvidiionfor INFORMATION upon the ftatute 6. & 7. JFiJl. c. ii. (a)^ 

curfing and 1 made agiiinlt prophane curfing and fwearing, by which thc 
fvvciinng on the 

6 . & 7. 3. c. 11. muff not only f-t icrth the oaths a^d curfes, but flicw that thc defendant is not 

any of the other chara^teisiii.ntionvd in the :id. —.S. C, htn. 4^7. Caf. 263. 


(fc') Thisft.ituleisicpfalc'l by Mj.iiu.x. 
c. ?i v. bich riufls, “ Th.itIt'any perfon 
ftiJ! profane 1/ cuil'e or fv»e.'ir, ami be 
thereof convicf.‘<l on the or.th cf cno 
f* witncfsjbifrrc any’.vuiijlftiati, he .'lull 
fwrff itand I f.-, a day-lobi'!r: r. 


“ comm''n foldier, common f.iilor, and 
“ common feaman, cnc jii.iin^ ; every 
othei perfon, ui.dcr li.c degree of a 
“ gvj'.tl ;v..'.n, f ; and every 
pc-noii of above the degree ofagen* 

offender 
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•tTender forfeits two fhillings for every oath (other than a fervant, 
labourert common foldier or failor). 

Upon not guilty pleaded, there was a verdidl for the profe- 
putor. 

It was moved in arreji of judgment. 

First, That this information was too wide and uncertain, 
becaufc it did not fet forth, that the defendant was not a fervant, 
common labourer, common foldier, or common failor ; for this 
* being ki a criminal cafe, it lhall be intended that he was one of 
thofc perfonSj if it do not appear that he was not ; therefore that 

matter ought to have been fpecially fet forth (a), like the cafe 
where the defendant pleads a pardon, he mu it fliew, that he is a 
perfon not within either or any of the exceptions (I/). 

Secondly, That the oaths ought to have beenfpecified in the 
information, that the Court may judge of the nature of them i for 
other wife the informer makes himfeif a judge of the and that 
in his own caufe, which (hall never be allowed (r). 

It WAS ARCUi-D ow the-other fide, that this information was 
• wood, for if the defendant v/as either a fervant, labourer, common 
hiilor, or foldier, he ought to have pleaded it, or to have given it in 
evidence at the trial. 

But, for the reafons above-mentioned, the ccnviS!:on was 
quaihed. • 


(»*) Sre Andr. T7r. 2. Ld. Ray. 
j. Burr. Rep 150. 2. Rvirr. 10-,6.— 
But this qncUion cannuf I'.ow ar.fe, Icr 
the 19. C(o. 2. C. 21. pr:L:jbe> the X;;n 
'VbiCh t}n iOV.v ^ vrjV-"'. 


li': Aiuc, 45. 

<4.. nawk. P. C. cii, r? 

r. 


;c) £.eR;A 

•. I kaveney, 2.1.d. R.»y, 

r:6L<. Rrx i-. ; 

' (.pUwcIl, j. bl:a CSti. 

K.:-i 

; :(>■ 


tHt Kt:»r 
aguinfi 
SVABLIKO. 
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Burr a^ainfi Davall. 

N the trial of an illae cut of chancery, on the validity of 
Sir Thomas DavaWs will, tried ut tiic bar of the court of 
king’s bench, the cafe was thus; 

Sir Thomas Davall had two fons, and hein'^ taken ill on the 
fifteenth day of Jpril 1719, he made his will about four days 
afterwards, and devifed his ertate in being about fixteen 

iRindred pounds a-year, to his eldeft fon, and tlie heirs of his body, 



if 

i[jue^ then the eibitc of hi;n fo 
dying fbould remain and go to the furvivor; and if both his faid 
" fons fhould die ivith ijjiie^ then he devifed the w!iole eihite to 
Daniil Burr (the leflbr of the plaintiff) and his heirs, floth the 
fons died without illbe^ and Lady Davall^ the widow of the 
teftator, and who was his heir at law {a)^ endeavoured to fet aude 
this will. 


43 * 

A wi!!, wt!l ex¬ 
ecuted, Hiailnot 
be fet or 
thrtert.ifor con- 
ficlcted nen fe;e. 
/cr t'l'Ktlij on ac¬ 
count ofthediU 
poJitionstheicIn 
bunt; imprudent 
or uiuccoMnc- 
able. 

6 Co. 15. 
Mcor, 760. 
J)y.r,7z 
StiJe5, 4 ’ 7 . 

3. C;;f. Ch. 103. 
2. Com. Dig. 

“ C'.anccry” 
(3. A. I-). 


(a) Lady Davall was the teftator’s ther living, Mf. John T.'.e 

widow, but not his heir at law j and was teftator’s lieirsat law were the faid I.'}d\a 
not at aH concerned in the caufc : indeed VanhatumyEli^ulttb Dai uU, Mary Ccvallf 
the was daughter to Lydh yanhattem, and the faid Catherine jSovy. — HoTE to 
niece to the two Mrs. DavaUsf and fit ft- former editun, 
coufln to J^s, Bevy \ but Qxc had a bre- 


The 
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The queftitfn was, Whether Sir Thomas^ the teftator, waS 

compos mt-ntis at the time he made this will. 

Davalx.. ‘ 

To (hew that he was not, it was argued, that a father in hiji^ 
fenfes would not have left his youngeft Ton a greater eftate than he 
left to his elded, who had only his Effex eftate, and by articles in. 
mari iage he was bound to leave his younger children ten thoufand 
pounds out of that eftate, and his lady fix hundred pounds a-ycar 
jointure out of that very eftate. Bcfidcs, if the teftator had been 
in Iris fenfes, the words in his w'lll would not have carried an eftate 

to the lellbr of the plaintiff^ for the devife y/as to his fons, 

^ C 3 and that if both die ‘wltJo ijj'ue^ inftcad of without ijjiic^ then * to 
Daniel Burr ; fo that this being a condition precedent, the plaintift- 
can have no eftate by this will. Neither ftiall the probate thereof 
by the executor add any ftrength to it in this court, fince the 
defendant was next heir at law to the teftator at that very time j 
(b it was held in the cafe of Sir George Markham v. Lord Moun- 
iague (rr), where the wdll was proved by the heir at law ; yet by 
the judgment of this Court, confirmed on a writ of error in the 
houfc of lords, it was avoided as to the real eftate. 


E contra. It is no objedlion to fay, that the teftator was not 
compos mcnt,s.i becaufc he did not difpofe his eftate with that 
prudence another man might have done, for he himfclf is the 
proper judge v/hy he devifod it in that manner ; and it is very 
probable, that in his lait lickncfs he did not remember out of which 
part of his eftate his wife w'as to have her jointure j fo that if this 
will flioulil be fet afide for the reafon fuggefted by the defendant's 
Counfcl, thtMt there would be but little room left for a man in his 
lall ficknefs to make any settlement or provilion for his family. 


Words in a wSl 
inwft he tiktnin 
that feiifc wu.ch 
isconfiftcntwith 
icafon. 


Then if there ihould be any doubt, whether the words in the 
will were “dying ivith i/Jur," or without if/ue^-^ it ought fo 
be taken in that lenfe w.Kich makes the will confiftent with reafon. 
and good fcnle. 


Anotjeftionto At this trial th'e counsfi,/ sr ^/<;/«//^obje<SteJ againft a 
a witnefs mtiil vvftncfs produced by the defendant to prove that the teftatof was 
arife from the ampos mentis^ ulz. that he was to get by the fuccefs of this 

WJire on the /- 
ground of ir.tc- 

i«a, or by proof I'o WHICTI it tvas anfivcrcdi that there were but two ways of 
of his meompe- excepting againft a witnefs, either as to his oath, or by proving 
that he was a diizbled perfon j and this mull be done on the oth^f 
fide. 

The ju.'-y found for the plaintiff. 
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Thfe King The-Inhabitants of St. Peter’s, Cafe44. 

Oxford. 

O NE Difney was hired in the parifti of Si. Peter* in ifacoacbmaftcr 
Oxford^ hyiStonell, who kept a ftable of horfes at Chipping- live in the parifli 
t'Vickham^ for the London road, Difney ferved at Chipping- of A. and keep 
Wickham a whole year, and not in the pariih of St. Peter* Sy where tht pa- 
he was hired. Afterwards, being likely to be chargeable, he was [ 
temoved, by an order of two juftices, to the parifli of* St. Peter* for .> year in the 
where he was hired, and where his maftcr lived j which order was parifli of /i.whw 
confirmed upon an appeal, flves dunng the 

whole time in 

fuch ferviefe inthe pariih of ^.hegainsafettlemftnt In^. where Is performed, and notin A. 

where lie was hired, and iiis mailer lived.—S. C. i. Stra; faS. S. C. Sett. Se Kem.,!©?. s. Gi Fol, 

»J5* 

• Upon a certiorari to remove the faid orders, 

It was moved, that they fliould be quaflied, becaufeitap* Fortefc.Rep. 
ptzre&, by the original order, that this man was fettled at Chipping- 
Wickham^ for there hefcAed a whole year; and though the hiring . . 

Was in St. Peter*s parifli, yet it is not the hiring, but thefervice, ,.‘scf. cS. uy. 
which makes the fcttlemeiit* pi. ,,5, 

It was insisted on the other ftde, that it is more rcafonable 
the fettlement of the fervant Ihould be where his matter lives than la sgj, 
elfewhere, becaufe the matter miglit fettle his fervant in a.ny parifli Caf.ofSett and 
where he pleafed, though he did not live there lumfelf, *3. 

Voi. VlII. G • The 
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ThtKivG The Court was of opinion, that this man was fettled af 
againft Chipping-fVickhamy for it is the/ervitie, and not the hirings which 
iNHABiTANTt fettlcment. This is a common cafe J for if a man have 

orST.PETkR's lands in two pari(hcs,and keephoufe and live in one parifh, and 
OxFOKD. have a ftock of cattle in another parifh, and fervants there to look 
afc<^r them, they lhall be fettled in the parHh whefTe they ferve, 
and not in the parifh where they were hired, and where their mafter 
lives. 

So the feffions order was quafhed j and that of the two jufticcs 
alfo {aj, 

^a) See Rex Spltalftclds, poft. 309. S. C. 256. Rexv. St. Agnes, 2. BottP. L. 
Bifhop's Hat&fW -u. St. Ptttr’s, Stfa. 469. Rex‘c;. £a(t IlHey, Burr. S. C. 722. 
794. 2. BottP. L. 4?8. RiX7». Hi-mi. Rex v. Bath Eaftoh, Buif. S. C. 744. 
OaK, port, 30S. Rex w. I..Ktock, Burr. Rex v, Nympsfivld, Caid. joj, 

S. C. 17J. Rex V. Ciof:onibc, Burr. 


Qdfc 45, Xhe King agahijt Fairclough and Others, Inhttbltanfs 

of Lambeth. 

*^ME RECTOR of the parifh of C. by a verbal agreerherft, let 
'*■ his tithes to Fairclough and others, paying to him two (hil¬ 
lings and fixpence an acre for one year. Fairclough and the other 
farmers of the faid tithes let the ftme to the refpe6live tenants of 
the lands, paying to them three (hillings an acre for that year, ex¬ 
cepting one tenant, from whom they received tithes in kind j and 
they paid to the reiftor two (hillings and fixpence an {icre. Fair¬ 
clough and the other farmers w^re afterwards charged by the 
churchwardens and overfeers of the poor of the faid parifh of C. by 
a rate towards the maintaining the poor of the faid parifh, upon the 
Itatute 43. L/i'i. c. 2. as occupiers of the tithe's. Upon an appeal 
ko the fehions, they were difeharged as to all excepting only fcvfen 
(hillings and lixpcnce, which they were ordered to pay for the tithes 
of that tenant from whom they received the tithes in kind. 

All this being removed into the court of king’s bench by cer¬ 
tiorari^ 


If a nfhrmakt 
a verbal Icafe of 
hib titht's for a 
year, and the fsf- 
ft-e let the tithes 
to the refpedbivc 
lavdMdtn for 
fixpence/rracre 
more than he is 
to pay to the 
rrftor, the Icflee 
is the occupier 
of the tithes, and 
(hall be charged 
tltereon to the 
poor rate. 

S. C. I. Stra, 
Kiti. 

S.C.Fortef.^tS. 
S C. Sett. & 
Rem. to6. 
b. C. loley, 25 . 


«.» 


[6a] 


'r«E QUESTION was, Who (hall be accounted the occupiers 
of thole tithes j the farmers who paid the rent to the rector, 
* or the tenants of the lands who paid their rent for the tithes* to 
the farmers. 

( 

Mr. Reeve argued, that the farmers were not to be charged as 
occupiers j they having let the tithes to the tenants of the lands ; 
that it is a fettled point, that the re<5tor js not an occupier when Re 
lets his tithes to farm \ and the reafon is the fame, that the farmers 
lhall not be occupiers when they let the tithes to the landholders ; 
therefore they, and not the farmers, may properly be accounted 
the occupiers; for if the farmers had m^e an under*leafe to 
T. P. who had by virtue thereof let the tithes to the landholders, 
tney bad been the occupiers of the tithes. 'I'rue it is, that in 

ilridnefs 
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ftH£l:nefs the landholders have not the tithes until they are fevered 

from the nine parts, but they have the fubftance thereof, viz, the 

profits, and for that rcafon they fhall be charged as occupiers j for 

the farmers have only a dry rent out of the tithes, which may be 

double that value to the landholders. The farmers never bought 

the tithes, but pay fo much for them to the reefior for a year, add 

the landholders pay fo much to the farmers ; therefore they may be 

charged at any time of the year by the parifh-o^cers, for the right 

of the tithes is in them all the whole year, and not in the farmer^. 

» 

Whitaker, Serjeant^ on the other fide^ argued, that the 
farmers (hall be accounted the occupiers of thofe tithes, in regard 
of the three (hillings an acre paid to them by the landholders ; 
and that it is impoflible for the parifh-officers to charge any other 
than the farmers as occupiers of the tithes, becaufe the landholders 
Only purchafe them at harveftj and therefore are no more occupiers 
than ftrangers, who may buy them at any time, if the landholders 
do not agree to purchafe them ; fo that the farmers having got 
the value of the tithes, (hall be accounted occupiers thereof; and 
the landholders cannot be charged with rcfpedl to the value of the 
tithes, becaufc the farmers have the value; therefore the landholders 
tannot be occupiers when the fatmers receive the profits^ 

The Court was of that opinion, that the farmers (hoM he 
accounted the occupiers of thofe tithes. It is true, it might be 
otherwife if an under'lcafc had bben made thereof i but this is a 
particular cafe j and it appears by the rate, that the farmer? have 
fixpcnccan acre profit j and if the rate be aircfled on the profits of 
thq tithes, it ought to be alTcfled on them, becaUfe it does not 
appear to the Court, that the landholders had any profit, for they 
may have a hatd bargain. I'herefore they fhall rather be accounted 
buyers of thofe tithes than occupiers ; for where an agreement is 
tnade for * tithes, they (hall pafs by way of bargain, otherwifethey 
cannot pafs at all, becaufe they lie in grant} and therefore 
cannot otherwife pafs than by deed, for a verbal agreement for 
them is good only for a year («). The money which the farmers 
recede of the landholders for thofe tithes lhall be accounted a 
modus } and wherever there is ixmodus-, he who receives it (hall be 
taken to be the occupier of the tithes [b). So where a man has a 
wood of (landing corn, and fells the fame (landing, the feller ihall 
pay the tithes for that year (r). In this cafe, the reilor whoferves 
tlifc cure for two (hillings and fixpence an acre (hall not contribute 
to the poor’s tax ; but the farmers^ who have fuch a benefit of fix- 
pence an acre without any manner of confideration for it, by railing 
fo much on the landholders. * 

{a) Hawkes v. Brayficld, Cro. Jac. ** corporeal hereditaments, byanycccle- 
J37.—Btttnowby 5. 3. c. 17. ** All ** fiatbcal perfons enabled to make fuch 
**kafes for one, two, or three life or lives, “ leafesof corporeal hereditanunts, are 
** 6r any term not exceeding twenty-one declared to be good agamft the lelTora 
** years, made or granted, of any tithes, ** and their fuccefTors/* 

“tolls, or ’Other incorporeal heredita- {l>) 

** ments, foldy, and without any lands or 

G Z pR.ATT, 


T«* fitaii 
agmtift 

Faircloucm 

ANB OtHKAS, 
iNHABlTANtS 
or LaJibxtr. 
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Txt'JCisff Pratt, ChiefJuflice, I doubt that the farmer of the rc5or Is 

tgamfi tobeefteemed/r//wfl/tf«V occupier of thefe tith.s ; he retains the 
A»o*OTH«ai though he pays |he value for them. 

iKHABiTAMTi Eyre, THc farmer is in this cafe the occupier^ he 

•r uambbtk. jjy Qf retainer, in purfuance of an agrectiient by 

parol. It would be otherwife if there had been an under-leafe of 
them. 

■ Fortescue, *^uftice* The farmer is occupier, he having 

tbem in fuch a manner as to make a profit of them. 

Therefore the feflions. order was quafhed, and the rate confirmed. 
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A’ 


The King 'a^ainfi Gage. 

MOTION to quafti a convit^lion for keeping a greyhound 
and killing four hares, for which offence the forfeiture is 
live pounds, if not qualified. 

The cafe was thus; 

The ftatute 5. ytme, c. 14. directs, “ * That if any perfon or 
perfons, not qualified by the laws of this realm fo to do, (hall 
*fekeep or ufe any greyhounds, See. to kill and deitioy the game, 
“ and (hall be thereof convi( 5 fed, upon the oath of one or two 
“ credible witneflbs, by thejuftice orjuftices of the peace wiicre 
“ fuch offence is committed, the perlon or perfons fo convi( 5 fcd 
“ (hall forfeit the fum of five pounds, &c/' fn this caie tiie 
•man was convicted upon his own conjejjion^ which is nut within 
the ftatute j and for that reafon, if thejuftice of the peace had leen 
him kill a hare, he could not have convidfed him upon h:s own 
view, becaufe that is not*fuch a convibiion as is required by this 
ftatute, and he has no power in this cafe but wnat he denves 
from thence ; therefore the a£t ought tp be purlued, and cfpccially 
where it is penal, as this is, where the forfeiture relates tothccon- 
vision ; and if it be not upon oath, as the ftatute dire<. .s, then 
i;othin^ is forfeited. It is true, if this was an offence at common 

Q 3 law^ 


Cafe 46 . 

If a ftatute au« 
thorize a ju<Hce 
of the peace to 
convid on tie 
<* fl/tfj&ofoneor 
** morecrdiblc 
** Wit'll fs or 
** witncfTcs,” 
and enaft, that 
the perfon “ fo 
** cor.vifted” 
ftiall be liabk to 
fuch a penalty, 
a convifiion on 
th confijjlon of 
the party is 
gcod. 

S. C. X. Stra. 
546. 

I. Burr. 609. 

X. Term Rep. 
320. 



Tux ICtNS 
agaiftfl 
Cage. 


See E. Bott*s 
P. L. 763. 
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law, it might be otherwife; but being made fo by a particular 
of parliament, the met|iod of convjftion muft be purfued as therein 
diredled. It is like the cafe of removing a poor man to the parifh 
where he was laft legally fettled, which by the ftatute is direfled 
to be “ at the complaint of the churchwardens and overfeers of the 
poor, Now if all the reft of the pariflh fhould complain 

to the jufticcs, and not thofe parilh-officers, it would not juftify 
their making an order to remove the man, becaufe the ftatute 
dire<fts, that it muft .be made upon the complaint of the church-» 
wardens and overfeers of the poor. 

On the other side h was a-rgurdy that the confeAion of the 
offender is within the intention, though not within the letter, of 
^he ftatute \ for the chief end of that law was to givejurifdiftion 
to the junices of the peace. Now the confeffioii of the party 
being the ftrongeft evidence againft himfelf, therefore where a 
juft ice of the peace convicts an offender upon a better and ftronger 
evidence than required by the ftatute, fuch convi<ftion muft be 
good, efpecially fince the a«£l is only diretlftory, viz, that the jufticcs 
lhall not convi«El witl:out good evidence. As where a ftatute 
diredfts, that a promifiory note ftiall be payable to one, or his order; 
yet where it was made payable to one alone, withoqt the word 
order,*’ it was held good, and within the ftatute. 

By the opinion of three Judges, this is a good conviction, 
for it is plain that the defendant was guilty of the offence ; and i-f 
hisconfeiiion had been made anywhere elfe, and not tothc juftice 
of the peace, yet if fuch confeflion had been proved, the juftice 
might have convi>;led the offender '; now here was a ftronger evi¬ 
dence of his guilt than required by the ftatute; and therefore his 
conviCIion fhall be good. * If a man come into court, andconfefs 
himielf guilty of nig'n treafon, fuch confeAIon is good againft him; 
and even in penal laws, the intention of the legiflators is the beft 
method to v vmftrue the law: now the intention of this ftatute feems 
to be not in what method or manner pf proof the offende^- fhall be 
convicted, but that the conviCtion fhould be on good proof, and a 
better cannot be had than the confeftion of the party againft hin?- 
fclf. i he icgifl.itors could not forefee all the Ci^fes which might 
happen upon I'uis law ; therefore the conviCtion on oath was only 
directory to the jufticcs of the peace; and by thecivjl law, nomai^ 
is to fulfer without confefling the crime of which he js accufed, 

So this conviction was affirmed. 

Eyre, Jil/iice. In the cafe of The King v. Simpfon (<?), for 
deer ftealing, upon % & 3. Mfry^c. 10. where the de¬ 

fendant made default, and did not appear, he was conviCted, anft 
it was adjudged a good conviCtion, though that aCt did not 
cxprefsly give authority to conyicc upon default. By the ftatute 
22. Car, 2 . c. 2^, he whq keeps a greyhound, not being qualifted, 

(«) Gilb. Cafes, eSz. 10. Mo^ 24S. 341. 378. SetT. Cates, 34$. 1. Soa. 44. 
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h> punifliablc ; and the conviction is to be by oath or confeinon of The Kiko 

the party ; which ftatiite is confirmed by this of 5. Jnnej c. 14, ; 

fo that thefe laws (hall botli ftand together. Now the (latute of 

5. Anne^ c. 14. having dire£fed that the C(»nvi£lion fliali be upon 

oath^ whereas the other is by confeffton or oath-, it feems that the 

IvCgiflature by this laft a^l intended, that the manner of con vision 

by coufeflion fhould ftill be on the llatute 22. Car, 2. c. 25. and 

not on the (latute 5. Anne, c. 14.; for by that llatute the convi< 5 lion 

is to be upon oath ; and if a man might be convidled on this laft 

adl on his own confeffion, there had been no occafion to confirm the 

llatute 22» Car, 2. c. 25. 

. Per Curiam, (Eyre, yw/?/V^, ifa/'/Vtfw/.) Lcttheconvi<Slion 
be confirmed. 


The King n^ainft Watfon. Cafe 47. 



The objection was, that it was fet forth, that the defendant 
held a chamber in an houfc in fuch a llrect, in the parilh of St. ^ui dWeribing 
Margaret, JVeflminJier, by force; but did not alledge whofe houfe its ImalUy in the 
it was, or where it was fituate, nor whether the chamber was for- boufe, is jsood. 
ward or backward, or how many pair of (lairs were up to it ; fo 2. Hawk. P. C, 
that if there (hould be two chambers in this houfe, the (hcrilFcould ch. 64. f. 37. 
not know of which to deliver the polTelllon. 

♦ To which it was anfwercd, that the Court will not intend that * [ 66 ]| 
there were two chambers on one floor ; it ought to appear that 
there were two, which it did not in this cafe ; and as to the houfe 
in which this chamber was, that is fufficiently deferibed. 

Secondly, which was the mod material objedlion, the com- j^^«,Whethcr 
mitment of the defendant was to Newgate, and it was not alledgcd a commitment 
Newgate county-gaol \ and if not, then thejuftices juftices in 

have no power to commit thither, bccaufe the (latute exprefsly *0 

requires, that the commitment (fiall be to the county-gaol (a), forcibleentry,be 

To which it was anfwercd, that the Court may judicially take 
notice that Newgate is the county-gaol ; and to prove this, the 
Jear-^Book 16. Edw, \.fol. 55. was cited. 


But upon reading the record, the words in the adjudication were a conviaion of 
all in the preterpeifekl tenfe, when tliey ought to be in the prefent forcible entry in 
tenfc, ^ 

And for that reafon the convi£lion was qualhed Cb), tenfc,* it 


(a) The ftatute 15. Rich. a. c. ». Trinity Term following,^ there was the 
which fi^ms to be the ftatute upon which like judgment for the fame fault. Note 
this conviction vras made, «nacts, to former edition. —And in Rex v. Roberts, 
That upon complaint made to any a conviction was qualhed for the fame 
** jultice of peace of a forcible entry or reafon, z. Ld. Ray. 1376. a. Stra. 608. 
** detainer, he may take fuffioient power But where a conviCtipp by a juRice is 
** of the county, and go to the place where grounded upon an information taken at a 
the force is made ; and if he Bnd any t\mt pnft, fuch conviction may iiate, that 
** that hold fuch place forcibly, they (hal| the informer ** came an4 gttvt the jultice 
be taken and put into r/'cwxr^W, there **. to be informed,” in the preterperfcCl 
to abide eenvift until they have madp fonfe. Ref «. Hale,- i. Term Rep, 
“ fine and ranfom to the king ” 319. 

(i>) }n the cafe of Rix V. Mo^aiV in _ ^ _ 
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The. King agalnjl Sprigg and Oakley 


Cafe 48. 


T he defendants were tried at the Old Bailey upon p^fum tive e. 
an indianient for piracy^ in finking a fliip near the videnw^ is nst 
JJle of Man* fulBciemtocon- 

The evidence was thus: ^ngg bought this fliip, and made 
the other dcfendaht, Oakley ^ matter thereof j and having freighted 7V 
her, he infured five hundred poynds on the ftip, and four hundred 
pounds on the cargo,-to the IVefi-lndUs. Afterwards they put to 
}ea, and run the goods upon the coaft of England, They put to 
fea again j and about two days afterwards the fliip was funk • 
and then he protetted at the next port, that both the fliip and the 
pargo were loft, 


The proof againft the inafter was, that the day before this (hip 
jwas loft, he took notice that the ftiip^s boat was out of repair, and 
defired fonje of the men to ftop the chinks therein, for that he did 
pot know how foon they might have occafion to make ufc thereof: 
that the next day he defired one of the failors to fee how deep 
the water in the pump was, who in aquarter of an hour before had 
pumped until it was no more than two inches deep; but now, to 
his great furprize, found it feven inches deep ; thereupon he and 
' the reft of the (hip’s crew began and continued to pump, but itiU 
the water becaine higher in the (hip, and within hour was 

fifteen'inches high : thaf * thereupon the Tailor who firif pumped, 
and fonie of the reft of the (hip’s crew, offered to go down intothe * [ ^7 ] 
hold, but the matter would not fuffer any of them to go dovvn, nor 
any body to be there beiides himfelf and Spr/^g^ w!io w'as all the 
time below, which was proved by the failors ; and that the water 
could not flow in fo fait, unlcls the (hip was bored or broken iti 
th^ bottom, 

Jh9 
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Hilary Term, 9 - Geo. i. At the Old Bailey. 

The proof againft Spriu, o'™"* ;*•“'> ’’‘'f"" *'',‘1 

to fca bought ou .tuire which was an inch and an half 

wide in the bore i that the (hip had jMgres enough before, and that 

there was no manner of oaafion for fo wide an augre •, and tii« 

he was under deck all the lime the failors were pumping, and, as 

they believed, boring the Oiip. 

But the evidence being only prefumptive againft both the de¬ 
fendants, they were acquitted. 


Not A, This riifftis from Mj fcft'; 
poif. 74. ior then- the f;oi>cL ot ant I’ltr 
were (Llivercd upon a fpeda! trufl to c. rr/ 
to Malaga^ but litre the floods were the 
property of himfclfj nnd he could 

pot be indided torftcaLmg h^sown goods. 


with an irtent to cowrite .another, he caiife 
lljcrc tnu/lhc a iclimious laWiig a? well .is 
a conversion ; now there could hv t-.o 
fi.’or.ious takinj:, becaufe he himlilf was' 
tlic owner, and in poireffion of the gtrodi> 
—NOTt to lit jurmr iciuiin. 
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* Wivell Stapleton. Cafe 49. 

B y certain articles of agreement it appeared, that the plaintIfF j£ covenant 
had fold to the defendant two hundred pounds South Sea to transfer ftoclc 
ftpek for 1425!- The plaintiff covennated, on or before to B. on pijr- 
the (hutting of the books, to transfer fo much ftock, upon pay- mentoffomuch 
ment of the faid fum of 1425I. and the defendant covenanted to ^^ant^to ^ 
accept the fame, and adtuncet ibidem to pay the money for the feid ^ept fuch tranf- 
ftock at or before the (hutting up the books for the Chrijistas fer, and then to 
dividend; and it was farther agreed, that if the defendant did not pay the money, 
accept the faid ftock, the plaintiff might fell it to any other perfon ^ ' 

at the market price, and return the overplus, if it fold at any higher 
rate; but if it fold at a lower rate, then the defendant agreed to the money muft 
make up the deficiency to the plaintiff. And a bond was given aver a rWrr, 
for the performance of the agreement. an affud 

tramfir of the 

An action of debt was brought on the bond j and the 
breach affigned was, that the defendant did not pay the deficiency 3 * 4 * 

of the faid fum of 163811 for the ftock. The defendant pleaded, Ante, 40 41 
that he was to receive the ftock, &c. and that he made a feoffment Poft/ios. 29*, 
to the plaintiff of fuch lands in fatisfaftion of 1360I. then due on 314.381. 
the faid covenant, &c. but did not aver that the plaintiff accepted it 
777. 832. %. Burr. 899. %, H. BL Rep. 128. 5 Com. Dig. « Pleader” (C. 53.). (C. 54.), ^ 
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Wivitt. in ^tlsfa&ion; nor make a full defence by quandoy ^€,; nor did be 
fet forth, that he made the feoffment in fatisfadiion of the penalty 
^TArLSTOK. forfeiture of the bond. 

But, upon a demurrer to the plea, the defendant had judgment in 

the common picas for faults in the declaration. 

f r gA ] * And nov/, upon a writ of error in the court of king’s bcncbi 

k ” the plaintiff in error infifted, 

■ First, That thefe being mutual covenants to pay money on 
fiich a day, &c. and the other being to transfer the flock, the de¬ 
fault of payment on that day is a forfeiture of the bond j "and there 
was no neceflity to aver any tender. It is true, the agreement 
was to pay the money for the flock, but the word “ for” in this 
cafe does not make it a precedent condition,- viz, that the flock 
ihould be a£i«ally transferred, or a transfer tendered before the 
money fhould be paid, but that particle “ for” fhews what the 
coniideration was ; fo are the cafes of Pordage v. Cole ( a and 
of Peters v. Opie (b) \ fo that if the agreement had gone no far¬ 
ther^ thefe had been mutual covenants. 

Secondly, It is true, there is a farther agreement that the 
plaintiff himfelf might transfer toanoth.^r, if the defendant did not 
accept the flock; but that being for his own fecurity does not altcy 
the nature of a mutual covenant. 

Thirdly, If it fhould be objedlcd that the declaration is ill, 
becaufe no day or place is fet forth for the transferring, or the 
tender to transfer the flock, the anfwer is, that the day is fet 
forth, viz. that on fuch a day he was ready at the oflurc of the 
Sauth-Sea^Hoffey to transfer, &c. and this tender at the oiBce is 
like the tender of rent at a houfe, which is the moil notorious 
place of the premifes demifed, for the office is the moft notorious 
place of the South-Sea-Houfe and by the flatute 6. Geo, i. c. 4. 
which is a public law, notice is taken of that houfe; fo that the 
Court will intend that was the place of tender. 

Fourthly, But if it fhould not be fo intended, yet the defend¬ 
ant having pleaded that he gave a feoffment in fatisfadlion of fo 
much money then due, this is an implied admiffion, that the plaintiff 
had done every thing neceflary to be done to entitle him to this 
a^Slion i and fo is the cafe of Vivian v. Shipping (c), and of Bar^ 
nard v. Mitchel (d). It is true, thofc cafes were after verdUi ; 
but as to this matter, there is no material difference between a ‘ 
ycrdicl and a demurrer, when the fault does not touch the point 
in ifluc upon the verdidt, but arifes on a collateral matter. 

It was ARGUED/or the defcndciit^ that the judgment given m 
the con>mon pleas was foe the faults in the declaration, viz. for not 

(rt) T. Saur.d 3T3. (i) Cro. Car. 304.— Ste alfo Palmer 

(c) a. iaund. 359. v. knigiit, Cro, Car. *5^5. 

(J) 1. Vent. )'44. 


laying 
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laying an actual transfer, or a tender of a transfer, and for not Wivitt 
affigning the day and place of fuch tender, according to the refo- 
lution in the cafe of Lancajhire v. Killingworth ). tafleto 

As to THE FOURTH oBjECTiov, * admitting the plea is not ♦ f 
good, yet if the declaration be bad the plaintiff cannot have 
judgment, and certainly that is not good-, and if not, it cannot 
be helped by a bad plea, for that is exprcfsly refolved in Dr, 

Bonham*s Cafe [b j, viz, that if the dcclaratiop be bad in fubftance, 
no implication in a plea (hall mend it, which is certainly true upon 
a demurrer to the plea ; and fo is the cafe of Bamfield v. Bam- 
field U)j though it might be otherwife after a verdict; and the 
cafes cited on the other fide were after a verdiit. 

As to THE FIRST OBJECTION, it was faid, that this declaration 
is ill, becaufe the plaint.fF did not alledge that he had a£fually 
transferred the ftock, or tendered to transfer it, on fiich a day, 
and at fuch,a place ; and thefc are omiifions which make the de¬ 
claration ill. 


As to THE THIRD OBJECTION, it is truc, the plaintiff has 
allcdged, that he was at tlie office in the Sonth-Sea-Houfe on fuch 
Vl day, ready to transfer, but that is not good ; for though an of 
parliament take notice of the South Sea- Houfey and for that reafon 
it may be intended the pldce of transfer,yet it docs not take notice 
at what time it was to be done, nor of any thing to be done at the 
South-Sea Houfe \ therefore the plaintiff ffiould have fet forth ac 
what time he was there, and that he Ifaycd till the lalt hour of the 
day, for that is the time appcxntcd by the law to make a tender, 

. unlefs there be a fpecial cullom to the contrary, and no fuch cuitoju 
is alledgcd. But the time alone is not fufficient, without fetting 
forth the place of tender, Vvhich was not done j and as to the 
transfer, the words in this agreement adtunc to pay the money 
muft relate to the transfer, and not to the day of payment j as in 
Lutw, 490. where the covci.ant was, that the plaintiff would 
accept fo many (hares on fuch a day, and ad idem tempus to pay, 
&c. there thefe words ad idem te?npus were adjudged to relate to 
’the time of the acceptance of the (hares, and not to the day of 
the payment of the money j and this cafe differs from the cafe of 
Blackwell V. Najhy for there the money was to be paid at or before 
fuch a day. 

The Court. The plaintiff, who fold the (lock, was to 
transfer it on fuch a day, on payment of fo much money, and the 
defendant was to receive the ftock, and then to pay the money. 
This being the cafe, the queftion is, Whether theie are mutual 
iovenants. 


(d) a. Saik. 623. 3. Salk. 342. (h') S. Co. 120. 

12. Mod. 529. I, Ld.Ray. 6t6. Coui. x. Sid. 336. 

Rep. 1x6. 

And 
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WiTEti And THREE Judges {a) held they were not,but that they 

independent covenants {b) j and that the plaintiff need notfetforth 
TAEixTo . declaration, that he tendered to transfer, &c. becaufe (f) it 

■was to be transferred upon payment of the money; fo that the 
defendant having by this agreement made himfelf the firft agent, 
♦ f 71 ] he Wits obliged to pay the * money before the plaintiff was td 
transfer the flock, and then if he ihoutd deny or refufe to transfer^ 
the defendant might have an a£l:ion to compel him* becaufe he is 
entitled to the whole flock ; for the plaintiff had no authority to 
fell it until the defendant had refufed tX> accept it; therefore he being 
entitled to the whole flock, the plaintiff is entitled to tffe whole 
money agreed to be paid for it, and may well maintain thisa< 5 tion j ' 
and for thisreafon the judgment was reverfej by the opinion of 
three Judges. 

But Eyre, yujitccf held, that the judgment in the commort 
pleas ought to be affirmed. And firft, he denied that the plea made 
the declaration good ; for a bad plea can never mend a bad decla¬ 
ration, {d) ejpec tally if both are bad in fubjlanccy as thefe are. 

And as to the principal point, he was of opinion, that thefe v/ere 
mutual and reciprocal covenants as to the transferring the flock 
and payment of the money } and that upon fuch a covenant the 
plaintiffmight maintain an adtiori without laying In his declaration 
an adtual transfer, or tender to transfer, the flock ; but that this 
adlion was brought for a deficiency of fixteen hundred and thirty- 
eight pounds, after the plaintiff had raifed three hundred and twen-^ 
ty-two pounds by the fale of the flock to pay himfelf j fo that thef 
breach was affigned upon an indepeftdent, and not upon a mutual^ 
covenant. Now by the exprefs agreement, fuch fale of the flock 
was not to be made until the defendant failed in payment of the 
1638I. and it does not appear by this record that he did fail in pay¬ 
ment thereof; for to (hew fuch failure, the plaintiff ought to fet 
forth that he did tender a transfer in due time and place, and that 
on the laft inftant of the day, becaufe the law has made that the 
time of tender, unlefs there be a fpecial cuflom to the contrary, 
which is not to be intended againfl this implication of law. 

There is likewife another fault in this declaration, for by this 
agreement (if the defendant (houldrefufe to accept the flock) the 
plaintiff had authority to fell it at the market-price j but he has 
not fet forth in his declaration, that he fold it at the market-price, 
which he ought to have done,becaufe he was to refund to the de¬ 
fendant the furplus of the money, after he had paid himfelf. It is 
true, the defendant was to make up the deficiency, but the plamtiff 

{a) What was faid by Peatt, Chief ** and independent**—N ote to fomtr 
and what by Fort ESC edition. 

Ete here confounded together.—N ote (c) Thisreafon was given by Fortes- 

to former edition* evt^ JuJlice. 

(i) I take it, that the words “mutual** (d) if he did not alTcrt this 

and “ independent’* were ufed as fynony- ahlblutdy, without adding the words in 
mous terms: and Pratt, Chief fujlicrf /ra/ic.—N ote to former edition, 
faid, that thefe covenants were “ mutual 


has 
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has laid the non-payment thereof as a breach of this agreement, Wivitt 
without {hewing what right he had to it} and he cannot have a ; 

double remedy, viz. one for non-payment of the deficiency, and ’■^*’*-*'*®*» 
another for the breach of the mutual covetfant. * He agreed, that * [ 72 J 
the plaiiititF had afiigned a breach of the mutual covenant, but that 
he did not rely on it, but went farther, by laying, that he paid liim- 
felf three hundred and twenty-two pounds i therefore he fhould 
{hew, that he had a right fo to do i fo that this breach which he 
had alfigned was only as a’general breach, and introdu6tive to his 
adlion, the real caufe whereof was the fecond breach affigned, viz. 
the non-payment cf the deficiency. Now if there was nota fuffi- 
cient tender of the transfer, the plaintifF could not entitle himfelf 
to this action upon the fccond breach afiigned, bccaufe he did not 
lay a tender in proper time and place ; for if the office at the 
Houth-Sea-Houfe was not a proper place of tender, or to transfer 
the ftock, then the plaintiff could not bring hisadtion for this defi¬ 
ciency ; and for aught that appears to the Court, the defendant 
was ready to pay the money at the time and place, becaufe it docs 
not appear that the plaintifF wasthere at the laft inffant it could be 
tendered. But if there be any thing particular, as that a transfer 
can only be made between certain hours, as between eleven and 
one o’clock, it muff come on the defendant’s fide. 

But afterwards, in Michaelmas Term., in the eleventh year of 
George the Firjiy the judgment was reverfed, by the opinion of 
Pratt, Chief yujlicej and two other Judges. 

Pratt, Chief fufiee, delivered the refolution of the Court. 

The averment of the tender is nifufficient, being alledged to be 
ihade at the South-Sea-Houfe, Vfithout {hewing that to be the ufual 
place for transferring ; the plea is alfo infufficient; fo that the 
tjueff ion refts only on ffie declaration. If it appear that the plaintifF 
was inti tied to fell the ftock, then the declaration is good; the 
covenants are mutual, fo that there is no neceffity to aver any 
transfer of the ftock or tender thereof; the defendant covenants to 
accept before the {hutting of the books ; the time of payment 

not tied up by the covenant to the time of acceptance; the 
time of acceptance is any time before the {hutting of the books ; 
fo is payment, which is the true conftrudfton of the words adtunc 
at ibidem folvere } for otherwife the defendant, by non-acceptancc 
of the ftock, might prevent his obligation to payment ; covenant 
for payment is not exprefled to be fuper transferationem^ but in 
confideratione ptuemifforum^ which is intended the covenant to 
transfer : and this conftrudlion feems the intent of the parties, 
which is the true rule of conftru<Stion. 

This judgment of reverfal was afterwards reverfed in the houfe 
of lords i for that the refidue of the money was not due to the 
plaintiff until he had made a good and legal tender of the {lock, 
and the defendant had made default: and the plaintiff not having 
ihewn this in his declaration, it was adjudged, that he had not laid 
a lufficient breach therein. 


Afterwards 
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Wmtt Afterwards the plaintifFbrought another action, and apfopef 

•rA»**i* breach, and the defendant pleaded the former record in bar, to which 
AtLiTov. plaintiff demurred. Std quaere quid inde veniu . 


Cafe 50. Lovelock againjl Sorrel. 

Xb eawnant for A LEASE was made to W, R. and afterwards the leffor brought 
ML repairing a<ffion of covenant againft the affignee of an aflignee, fof 

«i^i^ee*ofan repairing, but did not fet forth the intermediate aflignments. 
a ffg nee, the The defendant pleaded, that this leafe did not come to him by 
pfcintiflf need not any mefne aflignment of the leffee. To which plea the plaintiff 
id forth the in» demurred, 
termediate af> 

fijpinents. It WAS INSISTKD, the demurrer^ that the plea was 

«.Stra. M9. too general, and altogether Ini:tiatertal; for if the defendant had the 

Diugl. 3x4. land by any aflignment from the original leffee, he is fubjedtto this 

Dig. 333. covenant; therefore he fliould have pleaded, that the b;afe did not 
come to him, and not that it did not come to him bt any mefno 
aflignment; andfois i. Sand. 238. 285. and 2. Sand. 188. 

On the other side it was argued for the defendant, that in 
an action of covenant againft an ajfignee of a leffee^ the plaintiff 
(hould fpecially fet forth all the intermediate aflignments, and 
ihew how the defendant came to the land, and not as aflignee 
generally. 

* But this was denied by THE Court, and adjudged, that the 
declaration was good againft the dtf. ndant as aflig/iee general, 
becaufe it may often happen that the leflbr may not know all the 
intermediate aflignments. 

There was no judgment given this Terras 


*[73] 


In the ^Trinity Term following an obje<ftion was made to the 
declaration, that the plaintiff had declared on a leafe for years 
adhuc venturaniy when by the very record it appeared; that the 
leaf: was expired by the effluxion of time; therefore he had declared 
on another leafe. x 


But THE Court gave no judgment as to this point; but faid, 
that in all adtions of trover the ufual form of declaring was, that 
S«e2.Mod. the goods came to the defendant per inv niionem ; but it would 

**7* certainly be an immaterial pleJi if the defendant fhould deny the 

aow.Rcp.i 55 ‘ Ending, as in Sand. 238; 


Cafe 51. Anonymous. 

fickefaeiat will A JUDGMENT was given in the king’s bench ; and, uporf a 
Bof^e for cotis vvrit of error brought in the exchec^er chamber, that 
fag ”hat *^the judgment was affirmed ; and now the plaintiff in the adtion 
Jadfmrm was itk thk zxcKsqjuiiii.cHAMSEa. Poft. 315.-0x0. EH*. 587. Cro. Jac. 636. 

a. St>a. 1199. 

brought 
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'brcnigHt a fcirefacias for the cofts tie had ftiftained by the delay of 
the execution. 

And it WAS OBjEfeTED, that It ought hot to be allowed. 

Firsts Becaiife it was brought in London^ and not in Middlfex^ 
where it ought to be brought and for a default in the writ it« 
felf. 

Secondly, Becaufe it did not fet forth wKat became of the cafe 
in tfIe EXCHECtlJER-CHAMBER, that is, it did not (hew that the 
judgment Vas affirmed j for if it was not, then the plaintiff has lib 
right to the tofts. 

On the other side it was anfwered, 

F iRSt, That a fcire facias may be laid in any County where the 
original adion was brought. So if an aillon Ihould be brought 
on the original judgment, fuch action might be laid in any 
county, and the fcire facias may be brought where that judgment 
was obtained. 

And, SECONDLY, all that is neceflafy to be alledged in it is, that 
judgment was given for the plaintiff, and is hot fatisffedi 

The Court. It is true, an action of debt upon the original 
judgment, or upon a recognizance, may be laid in any county, but 
a fcire facias always go into that county where the execution 

on the original judgment ihould be made. 


* Afterwards, upon reading fliis fcire facia'i-, it was; as before; 
Obferved, that it did not fet forth what became of the caufe in 
THE EXckEQUER-CHAMBER, and certainly the plaintiff caiwot 
have this writ without ftisvving what became of the judgment 
removed by this writ of error ; and it is unreafonable he fhould 
have it for cofts in delay of execution, without fhewing that tho 
judgment was afirmed in THE exchequer-chamber. 


*[74] 
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EASTER T.ERM, 


The Ninth of George the Firft^ 

■ AT 

The Old Bailey^ 

/ 

UNDER 

A Special Commiffion^ 

BEFORE 

sir Henry Penrice, Knf. 

o p 

THE HIGH COURT OF ADMIRALTYj 
AND OTHERS. 


The King againji Mafon. 


Cafe 52* 


T he DEFENDANT, who waS mafter of a flllji, was indiaed Evidence that 
Hnd tried upon (cver^l indi£tnieot$ st the Old-Bailey^ the captain of a 
before Sir Henry Penrice, ^^dge of the Admiralty.^ 
and feveral other civilians, and before fome Judges of the common with the caroen- 
1 m affiHing them; and this by virtue of a commiffion under the 
great leal, according to the ftatute a8. 8. c. 15. Tde'e a » 

The first indictment on which he was tried was, for tew 

mdicioully and piratically burning a fliip, to the great damage and Jil. Vuck« o* 
defrauding both the owners and infurers, againft the peace, and veiiward j and 
againit the form of the Ratutc ^aj, made the crew 

The upon the trial appeared to be as follows ; maintain an in- 

'The ship was ladj^ with linen at Rotterdam, and hound for lonioufly bum- 
* Malaga, in bpavu The defendant, when he received the fl*ip. 

lading,jizs ordered by the merchants and owners to put in at 
Lynn Regis, in Norfoli, in order to get a Mediterranean pafs for his 


(«) See the sa. &23. Car. 2. c. it. ; c. 12.} and n. Gto. 
ft# j, Amt, ft, 2, c, 9. ; the 4. Cto. i. i. Hawlc.P.C. c 48. f. 

H % 
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lafc^. It was proved bygone writnefs, who was the carpenter of 
the mip, that the defendant, when he came near to Dartmouth~Bayy 
tampered with him to know what he would take to knock the (hip 
on the head. It was proved by another witnefs, that the de¬ 
fendant gave the fhip’s crew feme bowls of punch on the day the 
(hip was burnt, and made them all drunk ; and afterwards ordered 
this witnefs to make a fire in the cabin, where there v as none for a 
month before that lime} which he did when the defendant and 
moft of the crew were going aflicre, except two who v/ere very 

drunk } and that there was but one bucket belonging tO tllC 
which the defendant had ordered a fallor to fling overboard the day 
before the ftiip was burnt. The two failors who remained drunk 
in the (hip made oath, that they were fleeping there until the fliip 
was fo much on fire, th^.t they could not relieve her nor themfelves, 
but that they were carried off by another fhip’s boat then in the 
harbour. 

* t 75 1 * Upon this evidence the prefumption was very firong, that the 

(hip was burnt by that fire which was firft made in the cabin ; but 
this being only prefumption, and nodiredl proof, the defendant was 
acquitted. 

Ifgdodsbeladen The DEFENDANT was afterwards tried upon another indiil- 
on board a Ihip, fQj. piracy^ and ftealing the goods which he had at lioi ter darn 

to d'Svcr fhipboard, and configned to Malaga, 

ta^okce *^the evidence againft him was, that the goods were delivered to 

eaptain is not him,and that afterwards he got both the (hip and the cargo infured at 
guilty of piracy London and Rotterdam ; and When he came to the coafts of 
by fiauduUmly Englandy he privately run all the goods ; and when the fhip hap- 
convertingthwn to be burnt, he came to Dartmouth^ and protelfed both fhip 

to us own ue. cargo as burnt and loft (according to the method of protefting 
infured fhips), though the cargo was privately run by him as before- 
mentioned, which w^ proved by fcveral witnefles. 'I'he owner 
of the goods proved the property and the delivery, &c. 

The counsel for the king laid it down for a rule, that all a< 5 Is 
which amount toy^/97/y at land will amount toat fea; tHlii 
upon this evidence it plainly appeared, that the defendant had run 
the goods animo furandi'^ which if done at land would be felony ; 
as for inftance, if goods are delivered to a carrier, and he fteal 
them animo furandi^ it is felony, and fo is tliis piracy ; for it 
appears, by his protefting that the fhip and cargo were burnt an<i 
loft, that he defigned to cheat both the owners and infurers. 
It is true, if the mafter of a fliip run goods, with an intention to 
cheat the king of the duties, this is no piracy, though the goods 
(hould happen to be feized as forfeited to the crow n for hot pay¬ 
ing the duties. But here by the defendant’s protefting the goods 
to be lou, when they were not, but privatelyrun by him, this muft 
be with an intention to cheat and defraud the owners, for it was 
done animo furandiy and his intention makes it piracy, as a feloni¬ 
ous intent makes the adion felony. 

The 


tTiix Kiva 
agamji 
Masoh. 
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The defendant produced an inftrument in writing, under the 
merchant’s hand who freighted this fhip (as he pretended^, by 
which he had authority to run the goods, as he {hould * find oppor¬ 
tunity. But upon enquiry and proof this feemed to be a forgery^ 
for the merchant, on oath, denied his figning the inftrument; and 
the witnefs to it being now produced to prove the figning it, mad® 
oath, that he did not know the merchant therein mentioned, but 
that the defendant and another were at a public-houfe in Rotterdam^ 
and feat for t'lis witnefs, who came, and then the defendant told 
Him, that the other perfon there prefent was his merchant, and 

that he fent for him to be a witnefs to the power liis merchant gave 

him ; and thereupon tiie inftrument being ready drawn, that other 
perfon figncd it, and this witnefs attefted it. All which gave room 
for a prefuinption, that he intended the running the goods before 
he left HdUwd^ ammo furandi. 

But notwithftanding this evidence, the Judge of the Common 
Law, who affirted the Judge of the Admiralty, direfted the jury 
to acquit the defendant, for that the aoods were delivered to him 
upon a jpeaal truji to deliver them at Malaga,^ and that it could be 
wo piracy to convert thofc goods in a fraudulent manner until that 
fpecial truft was determined, no more than it could be felony in a 
carrier by converting of goods delivered to him to carry to fuch a 
place before that fpecial truft was determined. And this appears 
to be the law of England by concurrent refoiutions in fcveral law¬ 
books (a). 

The counsel for the king thereupon infifted, that though 
this was not piracy before the fpecial truft was tletcrmined, yet 
the breaking open feme bales of linen on board this fhip made it 
piracy, for this was a converfion with force and animo furandi ; 
and that it would be felony in a carrier to break open any boxes 
delivered to him, and to convert them animo furandi^ for fuch a 
conycrfion by force is felony, though the ipecial truft was not 
determined. 

* But the Court held, there was a difference between 
itponing bales of linen and breaking open the locks or nails of 
boxes by a carrier j and that this was no piracy. 

(*») 3. Inft. 107. Hale's Picas of the as the cargo was to but 

C!rown, 6i. Staundf. *5. 13. 4. was only a general dvhvery, and no more 

KeJynge, 81. The cafe in Kflynge, than the cumtnon cafe of a Ihopkeeper 

was tlius : A man came to Smithjitld flitwmgor delivering goods in hisfhop to 
fl-Iarkct to fell a hone, and a jockey com* his culfoniers, where a converfion ol fuch 
ing thithergtb buy a horfc, the owner deli- goods is certainly felony. But the delivery 
vered Iijs horle to the jockey to ride up of goods upon a Jpicial irujl is commonly 
jind down the mat ket to try his paces, public and notorious j and therefore if the 
but inftead of that the jockey rode away party convert them before that truft is 
with the horfe ; this was adjudged felony, determined, it is not felony, becaufe h« 
And certainly it is felony, but difterent may have a proper remedy by an adlion 
from Mafoti's Cn/ff becaufc the horfe was of trover to recover damages.*— NoTS t» 
net deliti«rcd tv the jockey upon any the former niitien, 

H ^ 
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goods abroad, is 
not evidence to 
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The jury, hereupon, acquitted the defendant of this mdi^<* 
ipent. 

The defendant was afterwards tried upon a third indi<?:mentror 
^ cheats in committing the zGts aforefaid, and was found guilty 
and Hned, and imprifoned tjll he paid the fine. 

r 

Note, To prove the delivery of the goods to the captain, 
an exemplification of the entry of them made in the cuftom- 
houfe books at Rotierdam^ attefted by a public noU*ryy and fealed 
with the public leal there, was offered in evidence. 

•But THE Court would not admit this exemplificatipq to hC| 
given In evidence. 

% 3 .% 
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EASTER TERM, 

The Ninth of George the Fir ft, 

I N 

The King’s Bench. 


Sir John Pratt, ICnf, Ch'ief JuJltce. 

Sir Lyttletoii Powys, Kni, 

,SVr Robert Eyre, Knt, 

Sir John Fortefcue Aland, Knt.^ 



Sir Robert Raymond, Knf, Attorney GeneraL 
Sir Philip Yorke, K?Jt, Solicitor GeneraL 


E 


Coke Allen. 

RROR in the court ofking’s bench, upon a judgment given 
ill the court oi' common pleas. 

'I'he error affigned was, for not filing a warrant of attorney^ as 
required by the llatute 4.& 5. Anne, c. 16. for the amendment of 
the law, by vyhich iris enacted, “ That the attorney for the plain- 
tiff fhall liie his warrant the fame Term in which he declares, 
and theattoniL'y for the defendant in the fame Term in which he 
“ appears.” 

But this was over-ruled ; for if the plaintifFs attorney file 
the warrant Jir any lime before the defendant has pleaded, it is 
Tufficientto maintain the judgment, though by tlie faid ftatute he 
maybe fincej if he do not file it in the Term when he declares} 
but t1i8 not filirig it in manner as aforefaid docs not impeach the 
judgment. 


Cafe 53. 

A warrant of 
attorney may be 
Aled at any time 
before the de- 
iendant pleads. 

S. P. accord, in 
Fitzgi!'* i*jl. 

St: a. 526- 
a. Stra. S07. 

1. Com. Dig. 

** .Attorney’* 
(B.8.). 


H 4 


Spackman 
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A declaration in 
aninferiorcourt) 
that the defend¬ 
ant became in¬ 
debted upon an 
Account Jiatc 4 
vntlnti the 

cnt. 


Eaftcr Term, 9. Geo. i. In B. R. 


m 

ISpackman agdinjl FTuffey, 

^HE PLAINTIFF declared In the marshal’s court upon 
zsiinfimul CQmputdjJit infra juriJdiSihnemy ^V. and had judg¬ 
ment. 


And now, upon a motion to fet it afide, it was infifted, that 
the account does not alter the duty^ for that may arifcin Tork ; and 
no other confideration being laid to intitle the Court to any jurif* 
^ditSlion, the judgment ought not to (land. 

Dut IT WAS ADJUDGED, that the account was fufficient to give 

the Couftajurifdiction 


(a) See Emery v. Bartlett, that an ac¬ 
tion in an inferior court, up(.n an account 
Aatei!, need not ftate that tiie Turns in ar- 
rear, concerning which the parties ac- 
tountcdjwere in arrear within the jurif- 
eliftlon of the court, 2. Ld. Ray. 1555. 

5. C. Stra. S27. Stanion v. Davis, 

6. Mod. 223.—Eut fee Trevor v. Wall, 


that in anajfumfftln an inferior court, for 
money had and received, the declaration 
muft alledge, tliat tire money was had and 
received withm the jurlfdidtion, as well aS 
that the def endant pronufe'dto pay within 
it, 1. Term Rep. 151.—Seealfo 1. Show, 
395. 2. Show. 246. 2. Wilf, 16. 1. Ld, 
Ray. 211. Cowp. 20. 


TRINITY 



TRINITY TERM, 

The Ninth of George the Firft, 


I N 


The King’s Bench. 


Sir John Pratt, Knt, Chltf JuJlke* 

Sir Lyttleton Powys, Kn^. 

Sir Robert Eyre, Knt* - JuJfices. 

Sir John Fortefcue Aland, Knt, 

Sir Robert Raymond, Knt. Attorney General, 
Sir Philip Yorke, Knt^ Solicitor General. 


Tucker agahjl Goldburne. 

AN ACTION OF DEBT was brought upon an affignment of a 
/A bail-bond taken by the ftieriir, who had arrefted the de- 
A. fondant upon a capias, Isc .and upon a demurrer to the 
declaration, 

It was objected, that thcplaintifFhad not fet forth the capiasy 
or the tejie or ardurnoi any * capias, as he ought to have done (’<?) j 
and the court of common picas being of that opinion, 

A WRIT OF ERROR was brought in the court of king’s bench. 

But the judgment of the common pleas was affirmed, for it is the 
capias which gives life to the bond. 

(a) Cro. EIIz. 647. 1. Sid. 159. and Saxby v. Kirkus, in the king's bench, in 
Jlllaiy Terinj 1754, Sayer, ij$. 


*[78] 

Cafe 55. 

In debt upon 
aiTignmcnt of 
a bail-bond, the 
procefson which 
the arreil was 
made muil be 
fet forth. 


Moor againft Thompfon. Cafe $6, 

r l AN action of trespass brought by the plaintiff in the where the jpry 
court of common pleas, for entering on the plaintifPs land on may fever the 
the twenty-fifth day of March, in the fourth year of George the ^ainages for 
Firji, with a centinuandb of the laid trefpafs the twenty-fifth March, 

' • in ed. 



M«oit 

ggainS 

TuoMrtoK. 
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in the fixth year of George the Firji (which was two years), 
ad damnunty 

The defendant pleaded, that the lands were copyhold, and the 
freehold of one Green* - 

The plaintiff replied, and, admitting them to be copyhold, fbt 
forth a furrender made to him, and that he was admittt d a whole 
year before he brought this adion of trefpafs, &c. vi%. on the 
leventh day of Aprtl^ in the fifth year of George the Hrjh 

The defendant in his rejoinder denied the furrender : ifilie 
thereon. 

At the trial there was a verdict for the plaintiff ; and the jury 
gave damages for that year only, d pra:diHo th? feventh tlay of 
Aprtly in the fifth year of George the Firjiy whereas the plaintiff 
had declared for two years damages. 

And tipw upon ^ a writ cf error brought, it was infifted, that 
though the plaintiff had a verdii 5 l, yet if the jury did not find 
enough it is an infufficient findijig ; and here they had found 
damages only for one year, where the plaintiff had declared for two 
years damages, and the jury cannot fever the danugts for which 
the plaintifl had declared. 

The Court. Had the damages been afllfled generally, it had 
not peep good, becaule upon the record it appears, that the plain¬ 
tiff opght to recover no damages until the feventh of Aprils in the 
fifth year pf George the Fir/L becaufe til] then he hath no title to 
the lands. If the damages had been ufl’cfled, they might have been 
tcleafed. ■ “ 

T['he judgment was affirmed, 


Cafe 57f Colebrook agalnft Diggs. 

Tuefdayy 2 June 1723. 

If a plaintltTm rpRROR IK THE RXCHEQ^npR-CHAMBER upon ajudgm.ent 
d«hton hond for given in the court of kitig’s bench for fixteen hundred pounds, 
th« paymert of a(flion of debt on bond conditioned for payment of money 
jSent*in*S thejudgmcnt was affirmed. 

f/', :md A writ of crrov was afterwards brought in TiiK house of 
the jcdpTicnt .a plaintiff in (he oris>.inal action was about to take 

in d't ixdc.'ucr. execution agauiit the defendai.t, for not entering bail, accord- 

€f.afrh*r,x.\KAt:- ing to tlic ftatutc 3. yoc. I. c. H. f I. (rt), which enacts, Chat 

£.p.dst.t, on “ no execution fhall be flayed by any wrjt of error otjuperfedeas 

a wnt a thereupon, in any aftit'-n of debt upon a fniiz-Ie btmd, or upon any 
of error to the .. . , -.u j- • r 1 

hufi tf hrdt obligation with condition for payment of money only, or for 

ipvft give frith bail, according to 3. i. c. 8. erthe plaiiitiff may take cut execution. — .S. C.* i. Stra, 
jzy. I. Salk. 97. 1. Com. Dig. “ Bali" (N.). 5. Ci-ni. Dig. “ I'Uadtr” (3. E. jz ). 

(rt. Perpetuated by 3. Cir, r. c. 4. f. 4. } and fee 16. & 17. Cnr. 2. c. 8. perpet^r 
ated by 22. & 23. 2. c. 4. 

“ rent. 
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f* rent, or upon any contract in the courti of record at fVcJlmlnJier^ 
“ or in the counties palatine, or in the courts of great feflion ; 
unlefs fuch perfon, in whofe name fuch writ of error is brought, 
with two furetics, luch as the court wherein the judgment is 
“ given fliall allow of, fliall flrft be bound untothc party for whom 
judgment isgiven, by recognizance in double the fum recovered, 
“ to profccute the writ of error with effect, and alfo to pay (*if the 
judgment be affirmed) all debt?, damages, and cofts, adjudged 
upon the former judgment, and all coffjs and damages to bp 
awarded for delay of exccuiion.** 

Mr. Reeve, for the defendant^ infiftcd, that having already 
entered into fuch a recognizance in the courtof king*s bench before 
the writ of error was allowed, he is not obliged by this Ihitute to 
give a new recognizance of bail, having already purfued the ffatute 
by giving bail in that court where the judgment was given, and it 
ivould be very hard for him to be bound in two recognizances for 
one and the fame matter. 'I'his cafe differs from the cafe of Tilly 
•v,Richffrdfort (a), for there the original judgment was obtained in 
the court of common pleas, and bail given there on removing the 
record into this court and when a new writ of error was brought 
pn the judgment in this court, new bail w^as given, bccaufe no 
recognizance w'as before entered into in this court ; for this 
ppurt could take jjo notice ol tiie recognizance given in the couit 
of common picas j but if any new bail ought to be given, it ought 
*0 be in the ExCHE'>ii’Eit-cn aaieer, where the judgment is 
affirmed. 

Ok the other side it ww hifijlcd (i), that this matter is fo 
plain that it was never conti overtc<!. Upon a writ of error in 
parliament, the plaintiff in error mull ailedge the judgment in the 
courtof king’s ocnchto be cnoneous, as well as the judgment in 
THE exchequer-chamber; fur after an affirmance in the 
exchequer-CHAMBER? this court awards the execution j for 
that court remits the caufe with the proceedings: and this writ is 
brought in delay of execution of the judgment; but the firft 
recogni:^ancedoes not extend to the cofh fuffained in the housi^ 
OF PEEKS, but only to the colts for delaying the execution by the 
ffrft writ of error ; fo that if a new* rccogr.izance Ihould not b? 
given, the cofts upon the writ of error in pariiarnent, if the judg¬ 
ment fhould be affirmed, would be loft. it is true, the ftatute 
enaiSls, “ That ball fball be given in the lame court where the 
“judgment was given but this is only explanatory.^ and intended 
that it ftiould be given where the judgiticnt was of record. 

'f'HE Court. After an affirmance in the exchf.qi;er- 
CHAMBER, we award execuiion, wliich we ought not to delay, 
without taking new fecurity ior the damages and cofts. I'hls act 
is a remedial law, and is to be extended by equity. It is confidcred 

(«) I. Salk. 57. pi. a. S. C. 2. Ld. (i) By Wuitaktr, S’crjfx-.r. 
iU^m. S. C. 7. Mod. izo. 


COLKSKOOX 

agaitifi 

HiCiCS. 
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CoiiBRooTt as a judgment and record in this court, after it is afRrmed in the 
^awjt exchequer-chamber, for the writ of error returnable in par- 
PiGGs. liatnent is always directed to the chief juftice of this court, and he 
carries up the record. And there is no manner of inconveniency 
by entering into two recognizances j for both are the fame in 
refpedn: to the plaintiff in error, bccaufe by the late ftatute he has 
a proper remedy, if the plaintiff in the original a< 5 fion take out 
execution for more than is due; but it would be very inconvenient 
for him to be delayed by a writ of error, and to have no fufficient 
fecurity to make fatisfacliion for his lofs. There is a cafe (a) 
where an executor was obliged to give bail in the chamberlain of 
Z.onJens court, and likcwife bail for the fame thing in thefpiritual 
courts and lb double bail ; and this was warranted only by a par¬ 
ticular cujkm in London^ which is not to be favoured lb much as a 
general llatute made for the advancement of juftice. 

So the party was ruled to put in new bail in the, court of king*s 
bench, ellc execution awarded. 

(a) Luck’s Cafe, Hobart, 347. 


Cafe 58. Wilkinfon Matthews. 

In what cafe a T T PON A MOTION* to difcharge the perfon taken upon an e/cape^ 
piri'on may be ^ wan ant after he had obtained a day-ruiey 
arretted on an 

tjcape-warrant. It WAS RULED, that the defendant fhould (hew cayfc on fuch a 
day. 

And afterwards upon that day he Ihewed for caufe, that the 
taking upon this warrant was about eight of the clock in the 
morning, and long before the Court was fat, fo that the plaintiff 
could not liave a day-rule at that time. 

r It this was over-ruled, bccaufe in this cafe there (ball be no 
fradtiou of a day, and the opinion of the late Chief Justice 
Holt was now inei.tioned, that where a perfon is taken upon 
* r 81 1 had obtained a rule for that day, that the 

1 - prolccutor Ihould be committed ; and that it was fufiicient if the 

party had delivered his name in w'riting to the clerk the night 
before the day he moved for a day-rule^ as foon as the Court 
fhould fit. 

But it appeared in the principal cafe, that the day~ruje was 
obtained after the party was taken upon the efcape warranty oq 
purpofe to avoid the commitment by virtue of that warrantand 
that his name w'as .not delivered to the cie-k the night before, but 
fitting the Court. 

It was ruled, that he Ihould continue in cuftody [a), 

(a) See BreJJhavPi Caf’-, where a rule and li^^r name was in the petition of the 
was made on a ccnilahlc tu iliew caufe, day ; but the rule was never drawn up.'— 
&c. for arrnlmg one who had a ticket, Not* te fm mr atUan. 

Thq 
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The Kingi?fjn/^ Ackworth^and OtherSi 

TTPON a motion for an attachmenf the defendants, 

upon an affidavit of their withdrawing a wirnefs from giving 
evidence at the affizes in a trial had there upon an information 
againft certain fmugglcrs} 

It was (hewed for caufe why an attachment fhould not go, that 
the defendants had affidavits to difprove the charge made againft 
them by the affidavits of the plaIntiiTi thereupon thofc affidavits 
were now read in court: and it was affirmed to be the conftant 


Cafe 59, 


On a motion for 

tin tittucbm'ntf if 
clefendanc 
pofitivcly deny, 
by his alRdavit, 
the fadts con. 
tained in the 
aftidavits of the 
profccutor, the 
rule fhall be chf. 


• practice, that though the affidavits produced by the plnintifF were 

very full as to the charge, yet if the peribn denied fuch charge 

by as plain and pofitive affidavits, in fuch cafe he (hould be dif- 
charged, and an attachment (hould not go ; and that if fuch affidavits 
were not true, then the plaintiff had a proper remedy, which was 
by indicting them for perjury. And becaufe a man {hall not be 
kept in cuftody, and deprived of his liberty, by an attndment^ 
therefore this is the only cafe where a negative oath fliall be pre¬ 
ferred to an affirmative. 


' All which was agreed by the Court j but that the preftnt 
cafe differed j for the defendant did notby his affidavit plainly deny 
the f;i£t with which he was charged. 


MICHAELMAS 




MICHAELMAS, TERM, 

The Ninth of George the Firft, 
t H 

The King’s Bench, 

1722. 

o N 

A Trial at Bar, 


BEFORE 

Sir John Pratt, Knt» Chief JuJlke, 

Sir Lyttleton Powys, Knt. 

Sir Robert Eyre, Knt, * Juftices* 

Sir John Fortefcue Aland, Knt. 

Sir Robert Raymond, Knt. Attorney General^ 
Sir Philip Yorke, Knt, Solicitor General 



* The King a^ainft Layer. 


Cafe 6o* 


JVednefday-i 31 O^ober 1722 {a). 


C HRISTOFER LAYER being committed to the The Court will 
I'owER for high treafon, in compaiJing the death of the king, ® P”" 

and an indictment having been found againft him at Rum- fjhigh^trcafcn 
ford^i in Efex^ before fpecial commiffioners of oyer and terminer^ to U mfittend 
and being removed hither bj certiorari^ was afterwards brought up at the time of his 

by habeas corpus to the bar, and arraigned upon the indiCfment. arraignment j 
' ^ or becaufe he Is 

confined In the Towir ; but during his trial his tVewought to be taken off, unlefs there be danger o| 
a refcous or cfcape.—S. C. 6. St. Tr. a»9. S. C. 8. St. Tr. 570. S. C. Fortef. 396. S. C. Foft. 
198.831. *45. a. Inft. 3x5. 3.1011.34. Mirr. ch. 5. f. 54. a.Haicjaij. Kcly. to. Suundfi 
133. 4. Havrk. P. C. c. a8. f. i. 


(tf) Seethe Aatutta4. Gto. 2. c. 48. 


Hungerford 
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Hungerford and Kettleby, who were affigned his Counfef, 

moved, that the irons might be ftruck off his ]egs, and inftanced the 

cafes of Gordon^ King^ ifld others, where it had been to done before 

they pleaded ; and argued, that he was not obliged to plead until 

his .fetters were taken off (a) ; and that it was the opinion of the 

late Chief Justice Holt, that it ought to be fo done j that this 

perfon was the firft Tower prifoner that ever had irons on his legs 5 

tfnd that there were no fuch inUrumcnts there until now brouii^ht 

o 

from Newgate. 

The prisoner himfelf moved, that the irons might be 
taken off before he pleaded, becaufe lying in his clothes all night, 
and other inconveniencies occafioned by thofe irons were fo painful 
to him, that he being deprived of his reft had not the free ufe of 
his reafon ; that he hoped to have a fair trial as allowed by the law, 
without any undue feverities j and he complained of Tome ill ufage 
as he was bringing to the ball. 

The Court anfwered, that they coiild not take notice of fuch 
ill ufagli becaufe they did not know by whom it was done ; and 
as for the irons being taken from hiS legs, it is true, that it was done 
in thofe cafes cited by his Counfel, but it was where the prifoners 
had pleaded to their fevcral indidlments, and were to be tried on the 
fame day ; and that it would be to no purpofe to infill on this 
* r 83 3 * tor fo little a time as the prifoner now had to ftand at 

THE BAR ; and as for taking them oft’in the Tower, the (^ourt 
would make no order, becaufe, if they did, it might be an excufc 
to his keeper if he (the prifoner) Ihould elcape, therefore it muft 
be left to his keeper’s diferetion how to ufe his prifoner, efpecially 
llnce he had already attempted to efcape. 

The Court then recommended it to the prifoner^s Counfel, 
that if they had any exceptions to the indictment, they wOuld now 
fhew what thofe exceptions were. 

The Coort will Whereupon they made the exceptions following : IVlilpelling, 
notqualhaoin- fjjife Latin^ nonfenlc, and furplufage, and that there were infignifi- 
lor^^a infenfible words in the very commiffion, by virtue 

xnif-recital of indiiSlment was found, as plenius veritat {b), which 
the fpeeiakom- words caniiot be conftrued to any manner of fenfe. 

which it was But as to the fault objc£led to the commiffion by virtue whereof 
taken. this indictment was taken, it was anfwered and refolved, that this 

Court has no power over it, fo as to qualh the indidment. And 
though the objeClicn is, that plenius veritat cannot be copftrued 
in any manner of fenfe, yet by tranfpoling the words it may be 
made good fenfe. They are in the recital of the commiffion of the 
caption of the indidment, and muft refer to the former words, 

(<«) Cranboum'a Cafe, 3. Inft. 34. ** ei quomoHof tt dt otus artieulis tt dreum* 

Mirror, c. 5. f. X. Kelynge, lo. “ ftattits fravilfa tt arum qucdlihetf ftn 

{b) The words are, ** Et per quot vd ** arum uJiquod met aliquat qualitercHtiquti 
** per quemy cut mtl quibusy quardoy quolitery ** etnctrmnt. ilentus veritat.** 

« ad 


Tax kiNS 
egaioft 

Layxx. 
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** nd inquirend** They are inferted in the form of a commliHon The Ki»o' 
publifhed in a trcatife allowed by all the Judges, called, “ A 
‘‘ Colleftion of all Statutes relating to Hjth Treafon, compofed 

for the Affiftance of the Jullices in Scouand,** 

But Hungerford faid, that the authority of that book lyas 
denied by all the Judges, except Pratt, Chief Juflice^ in the cafe 
of Mathews (a j ; for it was refolved, that a panel of the jury deli¬ 
vered to the prilbner charged for high treafon, without any addi¬ 
tions or places of abode, is fufficient, contrary to that treatife (/<). 

First as to the mif-fpelling. The prifoner is called in the An indiament 
indi< 9 :ment Chrifophcrusy with an when it (hould be with an 
as Chrijiophorus. fendant Chrifto-.. 

It was anfwered, that they did not know what his name was, and ^ 

probably he might be baptized by that name j but if he was not, 

It might be pleaded in abatement j and though the lexicons and 
diftionaries might warrant Chrijiophorus to be the right name, yet 
the other might likewife be a name of baptifm. 


The Court. As to the mif-fpclling of the prifoner’s name, he 
may plead that matter in abatement, for he may be as well ♦ known 
by the name of Chrijioferus as by the name of Chrljhfer : and 
this objedfion deferves no other anfwer. 


•[84] 


Secondly, It was obje£l:ed, that the words in this indiv^hnent “ Comp^J'avit, 
are, “ That he (the prifoner ) compajfavity imaginatus fuity et 'f; 

“ inUndebat ad faeram perfonam domini regis catiend. feifiettd, et !! 

« tmprtfonand. V now here the conjunction copulative an 

ibould have joined the word intendebat to the fame mood and indidiment of 
tenfc, but inftead thereof it is joined to verbs of the preterperfedl: treafon. 
tenfc, &c. ; therefore it makes incongruous Latin.^ and improper 
in an indictment, and makes it vitious. 


The Court. It is not true. The verbs are not all in the 
fame tenfe; but though they are not, and the prefer tenfe is coupled 
with HaXipreterperfeSl tenfe^ yet that is not rratcrial, and ftiall not 
» make this indiftment naught ; either word is fufficient ’to charge 
the defendant with the intent of compaffing j QUhtc overt h 
fufficient. 


Thirdly, It was obje«lIed, that the words “ ad feiftend, the a charge of 
“ king*’ is an infignificant word, not known in the law, or in any treafon capind. 
'Latin author; and for thefe reafons this indictment ought to be 
^uadied, and the rather, bccaufe all forms of indidtments, cfpecially irgood. ' 
in high treafon, ought to be very certain. 


7. Rep. 5. 


(a) ** be inferted in the copy of the panel; 

(A) The late Afr. y. Fojler obferves, “ but that the aft (ay. El. c. 7.) doth 
that the little trad intituled, " The not require that exadnefs, and that the 
<* Method of Trial of Coininoners in Cafes ** pradice is othtrwife." Fort. Difc. 

of High Treafon,” publilhcd in the year High Treafon, chap. p. a30—See 
S709, by order of the houfe of lords, Matthews’Trii, 9. St. Tri. 680. No. 42. 
diredeth, That the addition of dwel- fo ^uare which is the book alluded to.— 
** ling-places and profeflions of the jurors Note to fermtr ediutn. 

V0L.VU1. 1 . 


The 
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Tkz fClKt 
Latss. 


The Court. As to the words “ aJfetfml** it being onlv an 
overt proof of thedefign, it is well enough if any flroof be made of 
an owrt of the thingfe laid in the indfi^ment. Befides, it is not 
a word unknown in the law, f<^ it is ufed every day in the court 
of exchequer, where jfaeias sore words in a writ fent to the 
fhefiffy and he tciuxxv&jeifiri fecu “ Seiftend** is a proper v/ord j 
hut without it there is fuMcient to charge Mr, Layer, 


On an iodia, The OBJECT I OiTS being over-ruled, he was demanded to 
menc for plead. 

a^bepkaTid The prifoher pleaded mifnmer in abatement’^ and his pica was 
Ifi abatement, received, read, and filed. 

ney-generil Aftcrwardshc was fent back to the Tower, andordered to be 
murto the plea, brought again to the bar on Saturday^ on the morrow of All 
the Court wi I ; and being accordingly brought up on that day, namely, the 
third of November^ the attorney-general demurred to tlic 
plea, and prayed that the prifoner might join in demurrer. 

The counsel ftr the prifoner deilred time to reply, or to join 
in demurrer, and the rather, becaufe in Fit%-Harris*s Cafe fa) 
four days were given by this court, which is fome proof that it is 
the courfe of the court to allow time to plead in fuch cafes. 


not 

pnf ntr time to 
reply, or to join 
hi donurrer. 


•[8i3 


The chief clerk ^the erewn office being thereupon afked 
what was the cuilum of the court in this matter, anlwered, that 
in criminal cafes there were precedents where, upon demurrer, 
time was given to join in demurrer, but never in capital cafes. 

The counsel for the prifoner thereupon argued, that if time 
was given in criminal caifes, d fortiori it ihould be allowed in 
capital cafes. 

The ring's counsel replied^ that no inftance could be given 
where, in capital cafes, a day had been allowed to join in demur¬ 
rer, b^aufe the prifoner can do mithing elfe; therefore where he 
pleads in abatement, he (hould always be prepared to maintain his 
plea. As to Fit%-‘Harris*s Cafoy it is rather an authority againfl; 
the prifoner than for him, for ^at was a plea to the jurifdi£iion of 
this court, to which there was a demurrer, and Fitve.^Harris 
immediately joined in demurrer. It is true, in the prefentcafe life 
is concerned, but not fo immediately ; and this plea is fo frivolous, 
that it fcarce deferves ananfwer, it being only a pretended miftake 
of a letter in the prifoner’s name of baptiini, when there are uncon>* 
troulable authorities that it is fpelt both ways ; and notice was 
given of * this demurrer yefterday, and a copy thereof fent to each 
of his Couniel, fo that greater indulgence hath bpen (hewed to him 
than formerly to Fitz Harris^ or to Lord PreJloHy who upon 
his trial at THE Olo-Hailev, before the Chief JuJlicello'LTy 
for nigh treafun, pleaded ids patent of peerage, but was denied time 
to produce it. 


(«) X. Vent. 354. 3. St. Tr. 224. 4. St. Tr. 165. 2. Show. X63. 

The 
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The counsel for the prifoner admitted this; but the realcn 
why time was denied to produce the patent was, becaufe Lord 
Prefton pleaded, that it was dated at Bt. G^man% and it would 
have been a dilhonour to the court to proceed in the examination 
of letters patents granted by the late King fames after his abdiw- 
tion, becaufe every adt done by him afterwards as king ^vas abm* 
lately void. 

The Court upon the whole matter held, that time was never 
yet given in capital cafes (a) to join in demurrer, and faiJ, that 
what was now offered as a plea was firfl; offered as an exception to 
the indidlment, and that the prifoner's Counfel were then ready to 
argue it as an exception, and wl^ not now, when it is a plea. It 
Is true, they have mentioned Fitz-Harris*t Cafe as an inilance 
where four days were allowed by this court for him to join in 
demurrer; but ^at is fo far from being a cafe in point, it 
widely differs from the prefent cafe; for there the caufe of delay 
and conteff was between the prerogative of the king and the 
privilege of THE house of commons, which were extraordi 'ary 
things, and to be well confidcred before Fitz^ Harris could be 
tried ; now in the prefent cafe the prifoner cannot withdraw his 
plea without leave of the attorn£Y*general, who having 
demurred to it, the prifoner has nothing more to do than to 
join in demurrer, and all the proceedings in fuch cafes are in- 
Ranter* 

The PRISOKEE. anfwered^ that he did not affe^ any unreafon- 
able delays, but that he was willing to withdraw his pL-a in abate- 
menty and to plead in chief though he had a joinder in demurrer 
ready engroffed. He did accordingly withdraw it, and pleaded by 
the name in the indictment, Chrijlopherus, 


TiitKnia 

Lavis. 


The prisoner moved for a ruUy that his wife and lifter 
might be permitted to vifit him under fuch reftriCtions whicii the 
Court ffiould think fit. And a rule being about to be made, that 
his wife might come to him, being Hrft fearched, but as to his lifter, 
^tliat it ibould be left to the difcretlon of the keeper, 

It was objected againft this rule, by the Couiifel for the king, 
that the like had never been made. It was denied to Fitz • Harris, 
and only an intimation given to the keeper, that it might be ex¬ 
pedient for his friends and relations to vifit him. 


If iperfbn beto 
cuAody cn a 
cl;i('ge cf high 
trtafor.,th«couit 
of k>i\g'a bcbch 
(nay, by aotc, 
order tiie gaoler 
tofemiit certain 
perRns rameff 
tn the I uk tu vi- 
lit him. 


* But THE Chief Justice faid, that it was true the wife of 
Fitz Harris was denied to come toherhufband, probably becaufe 
fhic had*toifbehaved herfelf,by throwing his plea into the court 
when it was not figned ; and it was now affirmed, that there had 
been rules made by this court of the like nature j but if there bad 


•[ 86 ] 


(o) In eoylra/Mtjei no rule K: given either nxt tnfimior i and therefore capital cafe* 
So piead or to jom in demurrer j but the differ from other criminal «idt$ not capi- 
prifoner being at the bar is obliged to an» tal.~KoTt (e tbtjema €dition, 

^cr iauaediateiy, for all the proceedings 

1 % not, 
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Thb King 


Layer. 


not, yet it was in the power of the Court to make a rule to oblige 
the keeper to permit prifoner^s friends to come to him under 
proper rcftriftions. 


And a rule was made accordingly for his wife to be admitted, 
in the prefence of the gaoler, and after being fcarched. 

If an Indiftment Pengelly, King*s Serfcant^ on the fifteenth of November^ 

be removed into ixioved the Court to<appointa time for the trial, 
the court ^ ^ 

king’s bench by The CotTRT. The proccfs muft bc returnable at a common 
ctrmrarux\Mtrial dav, the iiidiftment being removed by certiorari ; the laft return in 
muft be on the ’l-emi but one is in eight days of St. Martin.^ and then tbe 

quarto diepojiy which will be the twcnty-iirll: of 

’ November. 


The prifoner defircd a further day. 

The Court faid, that cannot bc, for the jury cannot be ad¬ 

journed beyond the return. 


A habeat cc-pus The PRISONER then moved (iioticc having been given) for a 
ttd tf/uficandum Juhpcena ad tejlificandutn to be direfled to his witnelfts, and for an^ 
ought not to if- }P(^lcas corpus ad tejiijicandum to bring up Lord Orrery and Lord 
^irt^?thatVhe Were then prifoners in THE I'owER for 

party is a nMe- high trcafon. 

The Court. Such writs have formerly been granted of 
courfe at a Judge’s chambers} but the inconvenience may be fo 
great, that an affidavit ought to bc firft produced that they are 
material witneli’es, othcrwill;, at fuch a trial, under fuch a pre¬ 
tence, there may be a general gaol-dclivcry of all prifons in the 
kingdom. 

But Sir Philip Yorke, Attorney-General, the next day, con- 
fented to fuch writs without any affidavits. 


rial tvitnrfi. 

Tortefc. Rep. 
35 ®* 


The Court, how'cver, made a general rule, that no habeas 
corpus of either fide, civil or crowT., Ihould be granted hereafter, 
without affidavit that the parties to be fuhpaena'd were material _ 
witnefles, and bade the officers take it down } and the Court de¬ 
clared that they might, on the circumltances of the cafe, refufe to, 
grant fuch writ of habeas corpus. 


If a df- 
fendant on an 
induftment of 
hig;h trc'-Uin isin- 
titied to copies 
of papers. 


The prisoner likcwiib moved for a rule, that he miglit have, 
coflies of all the papers in the keeping of the secretary 
OF STATE which Were intended to bc produced in evidence againfl 
him. 

To WHICH it Was anfwcred, that it W’as time enough for fuch 
a motion. 


So he was remanded to the T ov/f.r, and his trial ordered to 
bc on IVeanefday the twenty-firft of htovcviber* 

A prifon»r fhdl At v.’hich day he was brought to tile bar and tried, his irons^ 
rot be tried in being firft taken ofl. 
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' The JURY were called by the clerk of the crown-ofHce, 
and the prifoner was defired to except againft as many as he 
thought Ht, To far as the law allowed. 

The PRISONER thereupon moved,tliati/.vp^iw^’/migljt becallcd 
over, that he might know wrio appeared, and who not, which, after 
fame oppofition, was done. 

The clerk then called over the whole panel. 

The prisoner challtnged thirty- four p^retaptorilyy and two 
more principallyy for faying in iilfcxy that they hoped to fee him 
hanged ; and he challenged four more for want of fufficient 
^•eehold within the county, within the meaning of the ftatute 
7. & 8. Will. 3. c. 32. (tf) by which it is enactetl, “ that they 
“ muft have ten pounds per anninn j” wlilch challenges were 
allowed. But, PER Curiam, being fervant to the king, or 
farming anything under the king, is no caule of challenge. 

The Attorney-General then challenged eight for the 
king. But he is not by law obliged to fliew any cau{«; of fuch 
challenge before they have gone through the panel, and the jtiry- 
men not challenged are fworn (/») : for if thofe who appear arc not 
enough to make up a jury, then thofe eight may be fworn. 

But the jury was full wdthout them, and now fworn. 

Thefirft witnefs produced againft the prToner was one Stephen 
Ly nchy who depofed, that he and the piifoner did often confult 
together, and propofe methods howto feize the T'ower, and the 
Lord Cadognny the Lord Toutijhendy and Mr. Wdlpolc (c)y and 
jheBank of KNGLANr>,andtogivethearmsin ^tme Tower 
to the priToners and others in the Minty and to the mob, aiid 
likewife to feize the king and the prince ; and that on the tvventy- 
fourth day of Augujl laft the prifoner read a declaration, and 
gave it to him (this w'itncfs) to read at the fign di the Gnen-Muny 
in Laytonjiongy in Ejfex (d)y which was to be fent all over Euglandy 
as foon as they had feized the city of London ; that he (this wit¬ 
nefs) was the perfon appointed to feize the Lord Cado^any and that 
he was to have as many men as he fhould choofe for that cntcr- 
prize; and that accordingly he (this witnefs) and the prifoner 
went to view that lord’s houfe, to whom the pi ifoner pretended, 
that he had an authority to fell an eft ate, &c. ; and farther he 
depofed, that he got ten guineas of the prifoner to defray his 
charges until they could put their defigns in execution, which was 
to be done as foon as the foldiers, who were then encamped in 
HydirParky fhould break up j that tliefe confultatlons were 
carried on between tinf priloner and this witnefs for a whole 
month ; yet the prifoner never told him who was to be the general 

{a) See alfo 4. fr 5 < JVill. Mary, c. 24. (;) Sir Robert Walpole. 

(A) See 3:. Ed\o. I. commonly called (rf) This whs the which was 

an Otdinaneefer Infut/lsy 4. Hawk. P. G. laid in the county of EJlix. 
ch. 43. (. 2. " 

I 3 officer. 


The Kino 
agaittjt 
Layer. 

A prifoner may 
h: ve the whole 
called !:t'» 
fore he cbal~ 
Ligci. 

In treafon, the 
prifoner may 
tivdlfps'c fe- 

I rm^toiily andjV 
caufe. 

Co. Lit. 156. 
Moor, 12. 

3. Inlt 27. 

^. Ha'-k. P. C. 
c. 43 f. 5. 

1 lie king may 

challenge with¬ 
out (hewing 
caufe before the 
panel is perufed. 
Mocr, 595. 

4. Hawk. P. C. 
ch. 45. f. 3. 

An accmnplice in 
lilirli treafen is 4 
c-'inpetent wit- 
ntA,although no 
ground be pre- 
viouny hid by 
otiier witncires 
rotpve vcrifimi- 
lltudc to histef. 
tiniony. 

*[87] 
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Tii» Kiko officer, though he went with him to the Lord North and Gfef% 
Mainft houfe, but not a word fpoken th^ro of their fcheoic, where dbit 
*’^’*** witnefe was i:.£roduce»\ by theprifoner, and received very kindly. 

The next witnefs produced againft the prifoner was a foWierj 
Serjeant Plunkett who depofed, that in Jufy lail he met the pri* 
foner in Lincoln*s~Inn-Fields^ who there told him of this fcheme, 
wiich w IS th'.M in agitation, to bring in the Preta^der, and if he, 
this witnefe, could procure fomc foldiers who were then dilbanded 
.to lirt thcmielves \i\*the Pretender*^ fervice, then they fhoulJ be 
ahl ‘ to regulate the mob upon any inrurre<£tion, and told him, that 
the Lord N. and G, was to be their general, and that he would 
head the inrurre(^ion ^ tiiat the prifoner then gave him half«a’Crown,. 
.^nd promifed to fend him more money to lift men; that after¬ 
wards lie received half-a-guiaea of one Jffferifs^ a non-juring 
parfon, who told him, that Mr. Layer was in the country, and had 
font that money to him; that in a little time afterwards he had a 
letter left at his lodging by the faid parfon, that Mr. Lnyer was 
come to town, and thereupon this witnefs went to him at the 
CaJlle-'Tavern^ in Drury-Lane-^ where Layer told him, that he had 
f^iit a whi le guinea by tSie parfon, and wondered that he had 
rec.iv d but half, and no more, and then he the prifoner told 
this witnefs the whole defign; and that fome of the greateft 
♦[88] * men in the kingdom would come into the fcheme j and though 
be (this witnefs) acknowledged that he cculd neither write or 
read, yet he remembered the contents of the letterwhich he had 
received three months fmee, and which one of his comrades did 
read to him. • 

The next witnefs was Mn. Mafon^ who depofed, that the prir 
foner left a bundle of papers with her for fafe cuftody, which was 
fealeJ wth a head ; that the bundle fo left with her was not 
ooened until the meflfenger feized it at her lodging ) and that the 
bundle now produced io court is the fame which was left with her 
by the prifoner, ftu having marked it in a particular manner j and 
the mclfcngcr depofed, tlut it is the fame bundle he feized at her 
lodging. 

Then the meflengers who apprehended the prifoner depofed, 
that there were two fuzecs, two cafes of piftols, two fwords, two 
mufk'-tp, and about forty or fi-fty cartages of powder and bullets in 
the prifoner’s houfe, made ready for any enterprife i and one 
Colonel Hvjke depefed, that the jfuzees had fuch wide bores that 
tliey woulu fwallow a mulket-ball| and ferve very well for that 
purpofe. 

Then Mr^ Sfutre^ the meflcngcr, and others, made oath of the 
manner of the prifoner*s cfcape from him out of his (the meflen'* 

f er's) houfe, and of his being retaken in Saint George*$ Pieldt^ in 
outhwark* 

Mrs. Mafon farther depofed, that fhehad received feveral lettert 
W the order of the prifoner, which were direifted to one Mr, 
fountaine, which letters wore delivered by her to the prifoner, and 
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lAVUit 


•pcned and read by him t and (he being now afked whether (be 
could read, (he replied (he could not, but that her landlady told her 
to whom thofe letters were dire£ted. 

Then ortc ^r. D*Oyley depofed, that (Lme papers which were!* 
in that bundle were, ashe believed, of the prifoner's hand* writings 
for that he, this witnefs, was acquainted with fus hand, he being 
his clerk about fourteen years fince, and that he had received a let« 
ter from the prifoner about five years pad, which he believed was 
written by him. 

•The papers were produced to be read. 

The counsel for the prifoner oppofed their being read,becau(e fe«nd ’n 
(imilitnde of bands is no evidence j and fomo cafes were cited to o£» 

"prove iha/matter. 

But this was over-ruled by thk Court, who were of opinion, **“*“^^^ 
that if thefc papers were not written by the prifoner, yet being 
found in his cuftody, they ought to be read i and fo it was refolvcd goN, although 
in Lord Prejion's Cafe (a), they are not m 

* Then the papers were delivered to the clerk of the crown, 
and he read a feheme, confiding of fourteen articles, how to fur- « n 
•prize THE Tower, how to provide arms, where to rendezvous, '1^91 
and feveral other articles, &c. I'hen he read ten notes figned by 
the Pretender himfelf “ Ja. Rex^'* and thofe were to raile money 
for this undertaking. 

Then feveral letters were read, all written by Sir IP^lliam EUis<, The meanlnsof 
who is fecretary to the Pretender^ and fubferibed ** Eujiace fonesy* 

.and direfted to A^r. Fountdine, which letters were deciphered by 
fome other papers found in this bundle, viz, that paragraph « to fcr uculbn miy 
«« provide able workmen,’* wus explained “ to provide able betx,.Unvd by 

foldiers,’* and “ the ableft hands of Barhnra Smith*' was ex- "****■'■ paptr» on 
plained “ the army ;*’ that “ Eujuue Jones*' is “ Sir William 
.. d “ Mr. Atkins" is the Pretend 


« Ellis" and 


retender ;** that “ Mr. 


jeit. 


“ Burferd** is “ the Earl of Or-^y" and “ Air. Simonds" is 

the Lord N. and G — y" 

Then Mr. Stanian and Air, Delehay^ who were prefent v/hen a confcfilcn 
the prifoner was examined before the Council at the «.,o,:x.prr, •••ade a the 
pfiered to give evidence of the prifoner’s confjfiion there. Cockpit by a 

° )>i.ivntrciuft,&d 

But this was oppofed by his Counfel, for that he had not fi nned tic»fon 

anv confefiion, and probably fome unguarded words miLfbt ‘•*‘*5'*^*8*''*^*’ 
from him at that time whicn might amount to a crime if given in 
evidence. 

•» 

The Court thereupon declared, that it was no evidence, but 
that the witnefles (hould beexai.ined as to vviiat he com tiled 
there, as a corroborating circumitance of the evidence uiii,.;Jy 
given. 


(a) 6. State Trlak, ayt).—-See alfoFoAcr, 193. and Eun. Rc]:. 6^'^« 


1 nofj 
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Thofe witnefles being fworn, depofed, that the prlfoner confefied 
be had been at Kome^ and that he was kindly received at the 

PRETENUkr’s court, an 4 that he prayed to have credentials to his 
friends in Englandy whi|)h was denied j but that he obtained leave 
that THE PRETENDER and his fpoufe would ftand godfather and 
godmother to the prifoner*s child j and that, after he returned into 
England, he applied himfelf to the Karl of Or —-y to ftand proxy 
for THE PRETENDER, which he refufed ; then he made applica¬ 
tion to the Lord N-^ and G—y, who, with the late Dutchefs of 
. Or — d, ftoed proxies. 

They farther depofed, that being afked what he knew of THE 
pretender’s declaration, he anfwered, that he only knew feme 
heads of it. 

A WOMAN was then produced, who depofed, that (he faw thei 
prifoner at Rone in laft was twelvemonth, and that he 
* C 9^ ^ was kindly received at the pretender’s court. 

The defendant * This being the fubftance of the evidence againft the pri- 
0(1 a trial for foner, he now made his defence. 

cShv^tneffcTto And FIRST, the Lord North and Grey faid, that he never faw 
dsftreditthetef- Stephen Lynch, but only when he came to his houfe with the now- 
timony of the pylfoner, where he ftayed one night, .and no longer, and that hg 
WitneOls on the difeourfe, that Lynch was a Icandalous fellow; and 

coming afterwards to his houfe when the prifoner was taken, h© 
yvas forbid to, come in. 

There v/ere feveral other w'itncflcs who gave an infamous cha- 
rafter of Lynch, Plunkett, and Maj:n [viz.), that they would 
fay and fwear any thing, and that they would liang a man for two¬ 
pence. And two of the witnefi'es for the prifoner iwore pofitively, 
that Lynch t'. ld thcni, that he had got fomc money from the baftard- 
daugliter of one of the firff men in England. Another witnefs de¬ 
pofed, that Lynch told hisn, that he was uiifortun.atcly brought in 
to impeach the prifoner, and that he hud rather fight any iix men 

in London than do it ; but that being engaged In it, he muft go. 

througli, and that he I'.ad nothing to fay ag;un(l any perfon but 
againit the prifoner, and nothing againft him buttallc. And another 
witiuTs depofed, that Plunkett told licr that the money he received 
of the prifoner v/as rather for charity than for any fcrvice done to 
him formerly, and that he (Plunkett) could hardly make the pri- 
foner remember their hTmcr acquai;uancc. 

Papers in the Then two wltr.clics were produced, who depofed, that the 

prifoner’., Iwr.c!. papers v/hich were fworn by Mr. NOyley to be the prifoMer’s 

writing niay be haiid-writing were not lb. I'hcn Air. Paxton produced a paper 
compared "’*th jn ri;e bundle, which the prifonc r’s witnelfcs owned to be 

found hand-writing ; an,d this was ^compared wi;h the other papers 

cuftody- ^ whkii tliey had i .vorn not to be of his hand ;vi iting. 


part of 
crown. 


the 


Whereupon 
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Whereupon the prifoner obferved to the jury, thaX Jimilitudt of 
hands was a very weak evidence j and laid, if iuch evidence, and 
fuch witnelTes, mould be allowed -it was impoHible for any man tO 

be fafe. 

Sir Philip Yorke, replied, fetting forth 

the greatnefs of the offence, and the plainnefs of the proof, ‘and 
made feveral remarks on the evidence on both fides, and faid, that 
the indiiStment was proved beyond contradidtion j and that 
the witncffes produced to give a charadtcrof Lynchy ^c, wanted 
witneffes to their own characters ; and that one of them [viz. 
fames Darcy) had fworn he knew the prifoner * here laft winter, 
when he did not come into England till laft April. That the 
witneffes feemed to be people raked out of THE MINT for a certain 
purpofc, but that the witneffes for the king were perfons of credit, 
and to prove them fo feveral credible perfons were called : 
the fir ft was a vhitnery who depofed, that he had known Lynch 
about four months, in all which time he was frequently at his 
houfe, and had behaved himfelf very honeftly j and being alked 
whether Lynch owed liinx any money, he replied, that he did owe 
him 81. r 5 s. 6d. whicii he paid not long fince. There were like- 
wifo feveral officers called to Plunhtt's chara£ler. 

Pratt, Chief Jn/Uccy fummed up the evidence on both fides, 
and concluded v/ith directing the jury, that if tliey believed there 
was an overt-act of trenffin in the county of Effexy and that it was 
proved by Lynchy and confirmed by the confeflion of the prifoner j 
and if there w’as any overt-adf in another [a) county, as his lifting 
or employing an} to lift or engage men in the pretender’s 
liervicc, tiicy Ihould find the prifoner guilty. 

And they being gone from the bar, returned in the fpacc of half- 
pn'-hour, and brought in their verdict “ Guilty.’* 

The PRISONER was then remanded to the tower, and 
ordered to be brought again to the bar on the Tuefday following, 
being the twenty-feventh day of Kovembery which was done. 

His COUNSEL then moved again, that his irons might be (truck 
off, which, not being oppofed, was likewife done. 

The Court diredted, that if they had anything to offer in 
arreft of judgment, this was the proper time, and they Ihould be 

heard. 

• 

<ronvi£bon of h’gh treafop, the Court will allow the indiftment to he read to him 
biotion ih arreft of judgment; but they will not allow the •venlrefavas to be read. 


Thc Kimo 

againS 

Layei. 

•[9'] 

On a trial of high 
treafon, if the 
defendant calls 
witnefles to im¬ 
peach the cha- 
raAer of the 
witneffes for 
the crown, other 
witneffes maj 
be called on the 
part of the pro- 
iecution to (up- 
port their cre¬ 
dit. 


In high treafon^ 
an over: a£i muft 
be proved in the 
county in which 
theindidlmentis 
laid. 

S. C. 6. St. Tr. 
292. 

2. Hawk. P. C, 
ch. 46. f. 34. 


The irons of a 
perfon convifled 
of treafon Ihall 
be taltcn off 
when he is 
broughtuptore¬ 
ceive judgment. 

On a perfon** 
being brought 
up to receive 
fentence on a 
pteparatory to a 


(«) On an indiftment for high flreafon, 

In confpiring the death of the king, if 

feveral overt-a6bs arc laid, and fome are 
# 

prbved by one witnefs to he done in the 
county where the party is indited, and 
i^hefs arc proved by another witnefs to 
iuve been committed in a different county, 


that evidence Is fufficient to maintain tF>e 
indictment; they are two witneffes of 
the fame fpccics of trcaibn within t!ie 
meaning of the law. Kclyngc, 51. Staf- 
ford’y 'Irial. f'ivc jefuits Trial.—Nore 
to fo! <nir idiikti. 

Thereupon 
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Thereupon they moved, that vtnirefacm for fummorn^ 
^e jury might be read. 

This was oppufed iiy the King’s Counfel as a thing without 
precedent; therefore, if it (hould be now allowed, it might be a 
precedent hereafter ; not that they feared to have it read, but 
would not make a precedent to give the courts any trouble both 
now and hereafter; and the rather, becaufe what was now defired 
did not concern the jfnerits of the caufe, but was a collateral point, 
and of no great weight. 

The Court faid, they would not deny the prifoner anything 
to which he was entitled by law, and which might do him any 
fervtce in his prefent circutnftances} but that if what was now 
{a) defired was never yet granted to the greateft perfons under 
Che like misfortunes, there could be no reafon to grant it to him. 
* It is true, the indictment is a thing on which the merits of the 
caufe depend, and therefore the Court admitted it to be read 
to the prifoner, but not the venire facias^ for that was never yet 
allowed. 

Mxvmrefaciat Thc ohjeSion to it, if it had been read, was, that it is return- 

on an india- able in eight days of St, Martin^ and thc prifoner not being trie.d 

cnentof trea^ ^ 1 , day, in fuch cafe, if it is not continued to thc day of 

« in ^rtt*dayi court, and fo this jury had no more authority 

« of to try the prifoner than thofe who were never returned on the 

cannot p-’oel, bccaufe the difantinuance makes the trial erroneous, for 

be ohjeft^ jn wherever there is a difeontinuance of any return, the whole pro- 

ceedings are wrong, 
ment, that the =» o 

defendant wai CouRT a(ked the cicrk of thc crown, how the pra^ice 

uottnedonthe . . . 1 

*L*cwtin*ucdto crown anfwered, that it was as in the prefent 

the day of trial, caf» and that he never faw a venire facias continued, becaufe the 
jury are always fuppofed to be in court till the four days are paft j 
and there never was any continuance within the four days. 

The counsel for the prifoner replied, that it might be fo in 
civil or criminal cafes, but not in capital caufes, becaufe in fuch 
the law requires thc utmoif certainty. 

Curia contra. There is a day of appearance on the venire 
faaaSy and the proceedings are like thofe on an original. In cafe 
the jury do not appear on the venire faaas, fo that a dijiringas is 
awarded, it always bears tejie the quarto die po/i^ zftcr the return 
of the venire facias. The jury is never bound to appear till the 
quarto die poji \ they may adjourn the jury over to any day before 
thc next return in the 'I'erm i but no entry is ever made on record 
of fuch adjournment, for the proceedings are entered to be at the 


RookwiX'd’s 

Cafe, Velv. 
204 . 

Cro. Jac. 237. 

»^ 4 - 357 - 
Roll. Abr. Sz2. 
pi. 4. 6. 

Hilt.J. 415. 
a. Inu. 125. 
Bro. Nifi 
** Trius,” 32. 


(/») The jvTon^r, at common law, was 
not ciu.t!cd to dtnwr.d anythhig to be 
read bat the ind*^imrnt, and 7. 3. 


c. 3. hath made no altrration as to the 
pfocefs. Sre holt. Cr. Lav.', 221.— 
Notx ilrmiT i JliUn, 


jeturn. 
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ffturnofthe writ. R^kwooi^t Caft (o \ for on a continiiiSon 
cf ffwr and Urminir tht*re is no quarto dii pqft^ nor day of appear- 
ance, but ths day t>f the return ot the writ. And the Court wa* 
of opinion, that if this was a good objeditMi, then many proceed¬ 
ings m the like cafes Would be fet alide. 

The prisoner then obferved,that all the proof againft him at An intendoo tv 
the trial was a defign to levy war, but that it never was aauaily ^ 

levied ; and that a defign or intention to levy war is not trea- iig„ » Withe ' 
fon (a). It is true, an intention to kill the king is treafon, if proved 
by fonie overt aft i and here the indiftment is for a defign to kill 
the king and the overt-aft which they would apply to. it is a 

.defign to levy war, ivhich, he faid, wa$ not an overt-ail of 
defign to kill the king. 

Bui THE Court was not o^that opinion. This very point 
bein?>’ fettled above a hundred times ever fince the cafe of the 
Begfeides, fo lately as in the cafe of The King v, Gordon^ in the 
frft year of George the Firjiy and ought not to be permitted to b^ 
difputed, where an intention to levy war was adjudged to be an 
pvert-aft of a defign to kill the king. 


r93i 


The counsel for the trifomr anfwcred, that in Francla*s 
Cafe tb) it was only argued, whether an intention to levy war 
(hould be given in evidence as an overt-aft of an ii.tention to 
kill the king, which is not the prefentcafe, btcaufe now that very 
matter is moved in arreft of judgment, where all the ftrefs mull 
he laid upon it that pofiibly may be laid ; which was not requifitc 
in FrantWs bscaufe he was acquitted. 

But this cbjeftion was over-ruled. 

I'he next thing in arreft of judgment was, that the overt-afi 
in EJf x was not well laid in this in Jiftment, for it was, that he 
(the prifoner) <-^maiitioie et preditorie publcavit quoddamferiptum^ ^ ^ 

€5‘r. continent, et purpoitunt** [inter alia) “ an exiicrtation, compafliug the 
incitement, and proir.ife& of rewards, &c.*' when the very h^ng’i death, 
♦words, and not the purport of ih-m, ought to be laid i.i the 
indiftmenti as it was refoWed in Detlor Sjrhevenfs 

that in all accufations, the words luppofed to be crimiiul ought tv. « ouH/ .aa 
beinferted (d). " f a wroufly 

Curia fontra. The words ihemfJves need not be Lt out;«« centuin inali« 

.. . ^ m ^ 1 .T« e\ A' . . . 


ccut, fedi* 
and 
us 


it is fufficient to Ihew the fubftance'or efleft of uiem. 

■ And by Eyre, JuJlice^ the opinion of t’ne fudges in Doffor “ traitorc_ 

Saehevereh Cafe was a great lurpnze to Westmi^ s itr Hall, “ wrior,f,cvti- 
beine-nevtr £6 adjudged in any book i and Holt, Chie/ JuJiice^ 
held,*'that an indiftment fpecifying the words or the fiibll-mce was 


ihin.^s) an exhortation and incitement to the king’s fuhjvG* to levy war w,th;n the real.., Arc.” ti 
good, vv.thout lUtiOg the wij wrds of the publcit.on. —Ld. R. yiu 456, Com. Rep. 43. pL, au 
>». Mod, 133, 5. Med. 34J. ». Salk. 513. Couth. 459. Cartli. 4x1. 


(f') 5. St. Tr. €45. 

(dj Co. Lit. 31.3.4.. 

£Ojd i 


(*) 

4 ^} State Trials, 53. 
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^ fBt Kino godd (a) fo that opiaion to me feems wrong, being without any 
foundation. 

LAitaa. 

And it was adjudged by the Court, that if but one overt-a(Jt 
is well laid, judgment r^iuft pafs againft the^ defendant: fo held in 
Rookivood^s Cafe fb). 

The counsel for the king argued, that in capital cafes it is 
fufficient to lay the purport of the words' in the indi< 5 fment; and 
that it was the opinion of the late Chief fujltce. Holt, that in 
all cafes for fcandalous v/ords it was the fafeit way to lay the purport 
of them in the action, bccaufe then the fpecial matter might be 
given in evidence. It is true, in criminal cafes the very words 
ought to be laid in the indictment, but not in capital enfes ; for- 
fuppofe a man Ihould get upon Charing-Crof^ and read u declara¬ 
tion for THE PRETENDER, this would bc trcafon, though the very 
words could not be laid in the indictment. 

The counsel for the prifoner admitted all this, becaufe the 
proclaiming THE PRhTENDER would be high treafon; but in the 
prefent cafe, the prifoner oidy gave a paper to Lynch to read, 
which is not a publication of that paper. 

THE Court. This paper is a fcandalous and treafonable libel, 
which the Ccunfel for the prifoner at his rriai called a ballad^ 
and faid, that it would amount to no higher a cringe than to the 
publilhing a libels for which they ought to have been reproved at 
that time, but it was pafied over, becaufe it fliould not be faid but 
that they had all manner of indulgence. 

And nowheiiig alked, whether diey had any thing more to fiy in 
arreft, they replied they had not. 

The prisoner then faid, that he had feveral accounts to make 
up with fcveral perfons, and particularly with Lord Londonderryy 
and that he hoped he might have a little time allowed fc»r that 
purpofe, becaufe he would do juftice to all men ; and that he had 
a greater account to give to his Maker, and hoped that he might 
have fome reafonable time allowed in that refpell •, and then if the 
king was not pleafed to continue his life, he would convince the 
world, that he dared to die like a gentleman and a chriftian, 
and to appear before that juft judicature, where he hoped to 
have a double portion ofthatjullice which had been denied to him 
hcic. 

T!.e fonn of Pratt, Chief Jujlice^ then gave fentence thus : Chrijhpher 
fentente Layer^ you areconvidled of high treafon, and on a very plain proof, 
pn aperloncon- You had Counlt'lof your own choofing, and a jury of youv own 
yiftedof HIGH admitting, for i^ou excepted againft thirty-four only. 'J'he fadfs 
1 RKAsoN. ^hich were proved againft you were, your frequently correfpond- 

(<») Trinity Term, 3 ?. ff’’/'/. 3, Rex v. (/>} Sec Foilti C, L. ;45. 

Cnepe, Ld.R.iy. 156.—Sec .'.Ifo 
Cat , MiJi. Tenn, 30. C^r. ?. 


V. 
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ing with THE PRETENDER, and a treafonable fcheme of your own 
hand-writing. Your confeflion before the Council Chews, that 
THE TOWER of London was to be feized, |ind alfo the Bank of 
England, and the general of the army, * and other the king’s 
friends, andlikewife his royal perfon, and all the royal family^ and 
that a declaration was to be Cent to alarm all parts of the kingdom, 
and all this was to be done to a king who never offered the leaff 
wrong to any of his fubjecls, but who tak^s all poffiblc care to 
maintain the laws, and to preferve the rights and liberties of the 
people, which laws he makes the meafure of his government, and 
you have endeavoured to fet a popilh Pretender on tlie throne, 

■ who would iniroduce defpoticand arbitrary power; and all thisdone 
by you who arc a profcilbr of the law, and who could not be a 
liranger t© the happinel’s of our pref:nt conftituticn. But now 
you itand for judgment, which is, ** hat you be carried from 

« hence to the place from whence ycu catTiC, anti from thence 
“ you lhall be drawn to the place of execution, and there to 
hang, but not till you are dead, but be cut down alive, and 
“ your entrails cut out, and burnt before you, and your iiead to be 
“ cut off, and your body divided into quarters, and both your head 
and quarters to be difpofed as his majefty fliall think fit.” 

The priscmer defired, that his w’ife and fifter might have 
leave to come to him, and that A'lr. Morgan and Mr. yoms^ two 
clergymen, might be admitted fo him. But Mr, Jones n(jt being 
in tov/n, he chofe another, and had a rule for that purpofe. 

On Wtdaefday., the twenty-eighth Kovemher^ THE attorney 
and SOLICITOR GENERAL movcd fcr a rule for his execution, and 
that the Court would appoint a time and place for that purpole; 
and faid, that the chief dclign of executing luch criminals was to 
be an. example to others not to offend in the like manner, and to 
deter them from commirling treafon ; and therefore they moved, 
that the exteution might be in Aliddlefex-, cfpccially linee overt- 
ails were proved in Middlejcxy though the tact was done in Efjeyy 
and faid, that there were many precedents for executing criminals 
ill fuch places as this Court fhould think proper; and that the reafon 
was ffronger in cal'e of high treafon than it would be for felony, 
becaufe the king has a greater property by the judgment in the 
body cf a traitor than of a felon, he having power to dilpofe of the 
four quarters as he pleafes. 

Curia. It feems reafonable, for all punifliments are intended 
for example ; and an execution muff be the greater example wkerd 
there is the greateft coniiourfe of people. 

The Court afked the clerk of the crown, if he knew any 
luch prectdents, who replied, that Du^or Lopez, conviited 
©f treafon in ^wen Elizabeth's time, in Bcrkjhire, was executed 
in Devon: fo Lord Audley, in Charles the Firji's time, was 
executed in MuUlejex for a fadl committed in Wiltfhirt : i'> Dale, 
la King James the Seconal time, was con visited of a felony in 

Eerkjhire, 


Thi fCiwe* 

agair^ 

Layer* 

•[94] 


The friends of a 
coivvittcd traitor 
allowed to viilt 
halt. 

If anirdiftrr.ent 
of treafv>r\ I* 
found, under- rf 
fpecial comniif* 
fion, in the 
county of £jjix> 
and reiiiovcd for 
trial into the 
court of king’s 
bench, the 
Court,aftcrccJV 
vidtion, may or¬ 
der the prifener 
to be executed 
on a particular 
day in theccun* 
ty of iVi .•«////« 
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but executed in jD^w. Two other late precedent# 
tgBttfi were mentioned > and that it was daily cxpsrtenco for a perfon 
convifted of perjury in i^pddl«[ex to ftand in the pdlory at the 
Bojre/ Excliangt* 

So a rule was made to the iieutinani of the Tewtr to deliver the 
prifoner to the flicriffs of LernHon and AftddUfux^ and annther r-de 
to the faid (heriffs to execute him on iyjnejda;fy December the 
* [ 95 3 twelfth, at fyburn* 

Ji ciereytnan The kiNg’s CoattSEL then moved thc Court to alter the 
charged w th rule made the d^ before, for Mr. Morgan, the clergyman, 
ttiafon, thou’.h % attend the prifoner, for that he was taken into cuftody upon 
kiUod, <h-U not of treafon, and had given bond to appear in court thi» 

be pennttcQ to ^ 

attei'd a c<Hi- 0‘iy» 

viOed tra*w CotJRT anfwercd, that any clergyman fliould be admitted 

EeTutcar to the prifoner who was a perfon of known honefty, integrity, 
and learning, but not fuch who might harJen him in his ini- 
qu'tv in his lafl: moments i fo two more clergymen tvere joined in 
rule. 

If* ntt for thc Af ervards. and on thc very day before he was to be executed,. 
cxtcMt.on of a he 1 ad a reprieve by his majefty’s warrant, and fo continued to be 
►altorhoc un- d until Friday the eighth of February^ when THE 
•srmarded by * -GKNERAL moved for a rule to bc made on the lieutc- 

muftbc nant of thf Tower to bring up Mr, Layer, to know what he 
again brought could fay quunexecutionem noriy there beingfomc {a) opinions, 

and a ntw that he could not be executed by vjrtue of any warrant figned by 
nie niade for that a new rulcmuft be made in the court of king*s. 

bu KKiuttn. his execution. 

Thc prifoner being accordingly brought up on Monday the 
eleventh of Februaryy and having nothing to lay in bar of execu¬ 
tion. 


(a) VtQiTfCllfJvfUt, cited 
lyt Cajf, who was ir.didcd lor high trea- 
fon in conipiring the aflaflination of king 
frUliaw t.v 'i/wd, ai d being arraigned at 
The Baa in the king’s bench confiflcd 
the indi^lnunt, and jndgmert cf death 
Was ptonounctd againft him in Eafler 
Term,snd exectstion was countermanded, 
to that Trinity Term paficd, and thtn in 
the iong Vacation they had a deSgn to 
exteute hi i.nd upon that, Att T»t 
JuBCts or EiiniAvn met to confider 
what ceuW be dore j and it was rtfolved 
by all, that in regard a Term had inter- 
Vered witheut execution done, it could 
not be awarded withe ot bringing Km^Iy 
to the bari p.T\6Hotr,ClkfJtifief,bi6, 
that it would have been ttie Lme thing if 
Trinity Term had not been paffed, but 


only begun : fo was unpri- 

foned until Michaelmas Term; and in tht 
mean time he obtained a pardon. Ld. 
Raym. 4Sa, 4S3. DoBcr Hatjjfj was 
conviAedattiie bar of the court Oi king’s 
bench of high treafon, in adhering to, aid¬ 
ing, and correfpondirg with, the king's 
enemies. Trm. 31. Cee. t. Burr. Rep. 
643. He was ordered for execution upon 
Wednefday, July is, Trinity Vacaiion, 
175$. Burr Rep. 651. The prif ncr 
being reprieved by the king before the day 
of execuhtm, the better opinion was, 
that he could not be executed without 4 
new rule of court of k.ng’s bercli; bus 
In the mean time he obtained hts pardon, 
which he pleaded m the king’s bench in 
Mich. Term, 1753.—Nots c* thtformte 
(ditm. 

Mr# 
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Mr. Attorney General defirei a rule might be made for Thi Kurt 
awarding proper writs for his execution on IVednefday^ the twenty- 
fevench March^ which was accordingly granted ; before which 
day he was further reprieved to the third day of May ; and 
afterwards another rule was made to execute him on the feven- 
teenth day of the faid month of May^ which was done accordingly 
at Tyburn. 


MICHAELMAS 




MICHAELMAS. TERM, 


The Ninth of George the Firft, 

I N 

The Klng^s Bench, 

Sir John Pratt, Knt, Chief Ju/lice, 

Sir Lyttleton Powys, Knt, 1 

Sir Robert Eyre, Knt^ ^JuJiices^ 

iSVr John Fortefeue Aland, Knt» j 

Sir Robert Raymond, Knt. Attorney General, 
Sir Philip Yorke, Knt, Solicitor General* 


The King a^ahijl Seymour Richmond. Cafe 6i, 


/% N ATTACHMENT was granted laft Term againft the 
defendant Richimnd^ unlefs caufe were (hewn, &c. for 
^ that he being town-clerk ofhad attached 
fo much meal in the market tlicrc in Acks, and had fold the fame 
under colour of the faid att:ichmcnt, when the owner would have 
given an appearance to the fait for which liis goods were thus 
attached; and upon complaint made by the faid owner to the mayor 
and burgefles there, he, the fiid defendant, v/as crd. red to deliver 
the meal to the owner, upon giving an ap]H‘arance as aforefaid; 
but the defendant refufed to deliver the meal, and faid, that the 
owner fhould never have his meal again. 


An ettacbmtnt 
Les a 

town-clerk for 
attach,ng and 
fdliiig goodg 
brought impro¬ 
perly into the 
iriarkct of the 
town, inllead of 
tak.ng bail from 
the ofTerder to 
enfwcr the 
chai je. 


And now he fliewed this caufe wdiy an attachment (hould not go 
againft him, viz. he made an alHdavit, that he was town-clerk 
of that fiorougii, and that when he made out the order to attach 
the meal he thought it a good order ; and that if the mayor and 
burgeiTcs made any order tor the defendant to deliver the meal to 
the owner, fuch order was only verbal, and not in writing, and 
that a verbal order could not fuperi'cde one in writing, and that if 
he had offered any conte 
• punifhed there, wnere 
attachment. 

VoL.ViII. K • To 


mot lo fuch verbal order, he ought to be 

the fuppofed offence was done, and not by * j* ^6 ] 
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Tii» Kixc T0 WHICH it was anfwered, that where an officer of an inferior 

agawft court abufes the procefs of that court, to the oppreffion of any 
Richmonp. he may be puniHied by this court; and that the defendant 

having iffticd out an attach/ne?:t as the very firft procefs, it is alto¬ 
gether irregular; and then afterwards to make ufe of it as an execu¬ 
tion is ftill worfe, and an apparent oppreffion ; arid bis having fold 
the meal by virtue of that attachment, contrary to the exprefs order 
of the mayor, and his declaring that the owner fliould never have 
• it again, flicws he had a defign to opprefs him. It is true, he 
fwears that he had only a verbal order- to deliver the meal; but 
yet that can be no cxcufe to him, becaufe he is the very perfon 
(being the town clerk) who ihould have entered that order in 
writing. 

'Fhe Court. I'he rule is for an attachment nijl cetuja^ 
and the ground of that rule is for oppreffing a Itranger; and if this 
is net denied, as it is nut by the affidavit, then the defendant is 
guilty of this oppreffion. 

So the rule v. as made abfolute. 


Cafe 62. The King The Earl of Orrery, Lord North and 

Grey, Bilhop of Rochellcr, Kelly, and Cockran, 
Prifoners in the Tower. 


if a Ontute, as 
9. Cfo. I. c. I. 
fufjjcr.d the JLi- 
hlM Corj:t.% .sW? 
for a c» rta.n 
time, artd dirt ct, 
** lh:;t Pti J 
*‘or Jurti'^c/hall 
I-ad or try any 
** prifoncrwith- 
*‘,out an oi'Jvr 
from the 
**kin«r,”A pkr- 
soNcr. in the 
Tower, corii- 
mitted by a It- 
cretary of /lar;: 
for h.gii trr.,ibn 
fp,’C;;;!ly expref- 
fed ill the wa: - 
rant, cannot •. si- 
ter lii'^ pctitii n 
cn the finl day 
of the epfu.nvj 
Term,under rht 
ihb.iis 

^r7, to be t'led 
the fame 'iVrm ; 
for by fucii act 
la Med. td. 


■nY the Hiiheas Corpus 31. Car. 2. c. 2. f. 7. It is provided, 
that perlbns committed lor “ treajen or felony fpecially ex- 
‘ preaed in tlie warrant, ihall, upon prayer in open court, in the 
“ nril week of the next Term, be brought to their trial, and if 
“ not indielcd the next TL'erm, then, upon motion on the laft day 
“ of that 'rerm, they iliull he bailed, unlefs it appear on oath, that 
“ the king’.s witnefies are not rcaiiy ; and if on fuch prayer they 
“ arc not indidied or tried t:)e iccontl 'rcrni after comniitmcnt, 
“ they ihali be difeharged ; arid the Judges rofuilng to grant a 
“ habeas corpus fhvill forfeit five hundred pounds, and the officer 
“ retuling to obey it a hundred pounds.” 

By the flatutc 9. Geo. 1. c. i. the Habeas Corpus ASl was at 
this ti.ne (urpendeii lor a time. 

O.MC a prifoncr in the Tower for high treafon^ 

iToved for leave to enter his pi aycr purfuant to the h-hbeas 
COREus ACT. 

'f'b.o fi;nc motion v/as made in behalf csf Lord Orrery and 
Lord iVjrih cud Cr:y, v/no were committed by afecretary offtatc 
lor high treafeii. 

Aral the Cafr of Bcrnardi (a) was mentioned, to flietv, that this 
was a f- albniiiilc motion, becaufe they might be intitl-d to the 
Oi fufj.tnl'Jon tlic power of the kinj;’b bench is fufpendcU.—b. C. Fcittf. loi, 

.(a) 10. Stale Trials Append. 67. 


benefit 
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benefit of the if it fhouIJ ever be revived; for Bcrnardi was The iCiKa 
held to be out of the a6f, becaufe he did not enter his prayer the ogmnp 
firft * week of the Term after his commitment, apprehending that ^ 

he was not obliged to do it, bccaufe the a& was then fufpended, as Lord North 
it is now. And it was adjudged in the cafe of the Earl of and Gret, 
jiytefbury (a), that a perf.jn lanfina: the firfl: I'crm after commit- BrfHo? or 
inent can never after t:ike bciuhtot that act; for it is in nature 
of a condition precedent recjuircd of them to make fuch prayer : Cockran, 
and for this omilhon the Earl was adjudged •precluded by the fta- Prisoners ik 


tutc j though he was afterwards bailed by virtue of the diferetionary the Tovs^er. 
power in the Court (b). Application mufl: be made to that court 
which has power of trial; for which reafon, in Leafcn'i Cafe (c)j 
who was committed to Surrey Gad for felony, arid moved this court 
to enter his pray‘,*r, the m lion was rejeftcd ; bcCaufe this COUrt HOt 

being the prop-r court for the trial cf prifoners in Suvrej Gaolj 
the confecp.Knce of admitting fuch prayers would be, to bring all 
felons, burglars, and other criminals, to be tried in this court (d). 


Th f. like MOTION’ was made inbehrdf of the BWjo^ofRocheJler } 
andit was farther urged by hisCounfcl, that the habeas corpus 
ACT was not fufpen ied, bccaufe the words of the a£l of lufpenlion 
.were, “ That no Judge or Jullicts fhall bail or try, &c. without 
“ order from his majelly’s privy-council, figncd by fix privy- 
“ councillors and this Court is not (e) I 'llraincd by thefc 
words “ Judges or full ices for the power and jurifdidlion thereof 
cannot betakt-n avv.iy but by plain and pofitivc words ekprefling 
the fame {f J t and it was f'.iJ, that, notwithftanding this adl of 
fufpenlion, the lord cnANO:LL0R for the time being might 
.bail fuch prilbncr?, for he W'as not reftrained by thefe w'ords 
“ Judge or Juflicc, &c.” 'J'his court by its original jurif- 
diition is inveited with an ordinary and extraordinary power, 
which cannot be taken aw'ay by implication in any fiatutef^J. It 
has Ukewifea compulfory power by virtue of the habeas cor¬ 
pus ACT, which commands this court to bail perfons, he. which 
power llill fubilibs notwithlianding thefufpeniion ; for ihcfe w’ords, 
“ no Judge or jullice fliall bail or tr)V’ not include fo high a 
judicature as tiiis court; and this is agreeable to the ufual con- 
ftruiilionof other a» 5 .ts of parliament; tlicrefore thatftatute which 
deprives a iftan of liis liberty fhall not have fo favourable a con- 


(«) j. SaJk. 103. 3. Vin. Ahr. 518. 

521. 12. Mod. 117, Cuinb.421. 

(^•) 

(i ) Rex <v. Lcafon and £dw.irds, 1. Ld, 
Ray *61. same point, Hex <0. Yates, 
I. Show. 191. 

(i/) 'file prifoners made the fame ap- 
plic.ition on 7 S.pt. 172:1 to the Judges 
at the Old Bailey ; hut the Court rejeiled 
the motion, as being ag.unll cunllant ex¬ 
perience, and without a lingle precedent 
to maintain it; for the Tower, to 
wliichthey v;cre cumm.tted, is no part of 


the g.snl of Newgate, to tlic delivery of 
wli.tli g.iol alone their cornmlflions ex¬ 
tender! ; and they held, that if they had 
ever.! ten in Newgat e, and the trcHfen 
w.is committed in Surry^ or any other 
county, no pr.iyev could be allowed. Fort. 
Rep. loi. 103. 

(<) It was exprcfsly adjudged to be 
witliln tlie art a little afterwanL in this 
'I’erm, The King v. the Bifirop of Ro- 
chcller. 

(/) 4. Inrt. 71. 

{£) 


ftrutflion 
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Tn* Kifrc ftru£hon as other afts of parliament. And to induce the Court to 
OF opinion, fome late cafes were mentioned where perfons 

OiazRY, during former fufpenfions of this a<a, viz» the cafe of 

1.011 D KoRTH Lord Jyhfiury (ajy and the cafe of Pitzftatrici (^), and the cafe 

AND Grey, of Sir PftlJtam Windham (c)* Befides, there is fufficient matter 
Bishop of to fitisfy the words of the fufpending without extending them 
Killy^^Ind to the jurifdiaion of this court} and that is by reftraining the 
CocitiAN, Juftices of and terminer and gaol-delivery, and Juftices oinift 
pAisoNKus IK priuSy from bailing or trying anv man committed for treafon j fo 
THE Towz*. that it fliall not, by any conllruaion, relate to this court. , 

Pengelley, Serjeanty argued for the king, that if this court 
admits the prayer, he feared the confequence would be^ that they 
muft be bailed; that if this motion fhould be granted by the 
diferetionary power of this court, then fome extraordinary circum- 
ftance ought to be (hewed to induce the Court to grant it, in a cafe 
of high treafon; but there is no pretence to fuch matter; they only 
rely upon the words in the act itfelf, as not reftraining this court to 
bail perfons ; the words being, “ That no Judge or Juft ice, &c. 
• [ 98 ] “ (hall bail, &c.” which words, as they would have them, do * not 
extend to this court; but certainly this muft be a miftake, bccaufe 
before the a<Si: of fufpenfu n was made, no Judge or Juft ice could 
bail for high treafon ; therefore thofc words muft relate to this 
court, wliich is compolcd of Judges. Now if this court is not 
reftrained, theadf of fufpenfion will be eluded, for fome judicature 
' was intended to be reftrained (d)y and if not this court, then it 
can be no other, bccaufe a Judge or Juftice, before this adf was 
made, could not bail (as hath been obferved) for high treafon ; fo 
that it was mace purpofely to reft rain this court. The Lord 
Jylejburfs Cafe is not paraiiel to this cafe, becaufe the habeas 
corpus was fufpended only to him and them who were committed 
“ on fufpicion of treafon or treafonable pradlices,” but not to them 
who were committed exp refsly for “high treafon.’* So thatit appears 
by a very plain indication, that the intent of the Lcgillature was to 
reftrain this court, and if fo, it is as good as if reftrained by pofiti ve 
words. Now that it was fo intended appears by the very words 
of the a£l of fufpenfion, “ No Judge or Juftice ftiall bail, &c.** 
which words reftrain this court, and al(o Juftices of oyer and 
terminer ; for if the Judges arc reftrained, the court muft be fo 
too, becaufc it iscompofed of Judges ; and my Lord Coke (e) tells 
us, that if the king fat here in perfon, juftice muft be adminiftered 
by the Judges. It is to be obferved, that this a<Sl is penned in the 

(a) 1. Salk. 103. Comb. 421. ingofthc ftatute 31, r,;/-. a. c. 2. forthat 
jz. Mod. 66. 117. is ilie lirltTirm in which tlic prilbncr iz 

(i) enabled to make iiis prayer ; and that 

(f) Stra. 2. 3. VIn. AHr, 515, then he has a righttomakc it, 1. Strange, 

(</) In the cafe of Rex v. Uemardi, 143.5 and if he omit fo to do, he lofts tlie 
Michaelmas Term, i. Geo. i. it was benefi i.,i theaft. Lord Aylcibury’s Cafe, 
adjudged, that the firft 'i'erm after the i. Salk. 104. 
expiration ci .1 fufpcnlion adt is die firft (e) 4. infl. 71. 

Term after commitment within themcan-* 

mod: 
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mod: general , words that could be thought on, and that the law¬ 
makers could have no other intention than to redrain the Judges 
from bailing either in or out of court; and this feems to be the 
plained conftrudion of the adt j therefore If this court can neither 
hail the prifoners, or try them, it will be to no purpofe to grant 
a habeas corpus, * 


Tut Knra 
ageanft 

THE £aiil 09 
Orrery, 

ANC OTKttSi 


So it was denied (a); and the rather, becaufe it was denied in 
Layer*s Cafe {b) i for the Court would not tty him until they had 
an order from the king, as the ad direds. 


{a) Leave was given to enter their (^) Ante, it, 
pra^'tr.—N ote tt farmer tditm. 
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MICHAELMAS TERM, 

The Ninth of George the Firfl, 

I N 


The King’s Bench. 


Sir John Pratt, Knt, Chief JuJlice, 

Sir Lyttleton Powys, Knt. 

Sir Robert l^yre, Knt. ■ JuJlices* 

Sir John Fortefeue Aland, Knt, 

Sir Robert Raymond, Knt. Attorney General, 
Sir Philip Yorke, Knt. Solicitor General. 


The King a^ainfc Street and Stroud, 

U PON A MOTION iox a mandamus X.0 the old churchwardens 
of the p«rifli of C. to deliver the pariih-bcoks to the Jiew 
cnurchvvardeiis, &c. 

A RULE was made for them to fliew caufe on fuch day, why a 
mandamus * fliould not go. 

At which day it was fliewed for caufe, that this was a new mo¬ 
tion, and the like had never been maiie in this court, and tiiat the 
late Chief Jiftice Holt had denied to grunt it to a fleuaru of a 
' court-baron. 

But that w'hich was now infilled on was, that the old church¬ 
wardens had a right to keep the parifli-books {a). 

So the rule was difeharged, for a conteft between parilh-ofEcers, 
which of them had a right to keep thofe booics, ought to be tried 
at law upon a feigned ilTue, 

(4) But fee now 17, Ceo. 3. c. 38. f. 3. 

K4 


Cafe 63. 

Afwrrf.iwtwiH 
nrt'' c old 
cliurc'iwarHens, 
to f'elivcr th« 
parilb books to 
the.) fuccclibis, 

r 99 ] 

S (. C f az9. 
pi. 1S6. 

iX" .^*.506, 
1 HUck. Rep. 
667. 

I. I’crm Rep. 

306 

*. Term Rep. 

n . 

Efp. Dig- 667, 


The 



Cafe 64 . 


If »J)urgefs of a 
Oorporat.on offer 
to bribe 9 free- 

mar to vote for 
• particuldrcan< 
didate for tf>e 
offi! r of i.iayor, 
the corporat.t.n, 
after funnnon- 
ing hiiii to Hf> - 
pear anc! .infwcr 
this charge may, 
onhis relufi ng to 
tnf\vtr,d.ilrar- 
cliife hin;, al- 
tiicu III he has 
Ijot htcn ti-n- 
vtcled of th>> of¬ 
fence at com¬ 
mon 1 .’.V. 

S. C. ante, 19. 

S. C. Fort. jco. 
S. C. I. Stra. 
3 ^ 6 . 

a. Barnard. 

K. B 3CI. 
Fitz^.b. 190. 
z. Kel. sbS. pi. 
*05. 

1. Stra 557. 
a.Ld.Ray.ixS3. 
j. Burr. 335. 
z Kurr. 723. 
4. Burr. i>.99. 
ifp. Dig. 677. 
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The King ac:ai»Jl Hutchinfon, Mayor, and The Aldciv 

men of Carlidc. 

M andamus to The mayor, aldermen and common 
council of to reftorc one Simpfon to the oflice of 

a capital burgefs of the city of Carlijle^ of which he had bcci; 

deprived by them. 

The return vi'as, that the corporation had been time whereof, 
See. a corporation by^prcfcriplion, with power of amotion, and 
was incorj)C!ratod by a charter in the time of Charles the Second^ 
by the name of “ 'I'lie mayor, aldermen, and twenty-four capitaf 
burg; lies,” who were to continue for life, unlcfs ilicy were re-, 
moved by the mayor and aldci mcn, or the major part of them j 
that y Simp/oK was duly ele;ftcd a capital burgefs, and took the 
oa;’n accordingly, which was to regard the good cf the corpora¬ 
tion, and not to difclofe the talk or word of any afiembly ; that he 
the faitl Snap on and one Hutchiufon.f intending to violate his 
r ath (^.), olFcred, contrary thereto, one Harrifon^ a freeman 
thereof, li.^ty guineas as a bribe for his vote and intereft at the 
cleddi* n of a mayor there, and promifed that they would get a 
place for hi=: Ton in the custom-iiousk ; that by virtue of the 
faid charter the mayor, 5 tc. has power to remove, 5 :c. for any 
lawful caufe, provided the greater part of the coir.mon council 
agreed to iuch reii’oval; that at an aficnibly of the mayor and 
nine aid rmen, he tl’.e faid jiurrifan had cxlnbitcd an information 
in v.iiiing of this matter ad ejfulian Jequen. in open court} 
that Hat rijon made oath thereof j and thereupon Slmpjon was fuin- 
moiT d to appear befirc them ; who, after his appearance (/»), re- 
fufed to ani .ver ccitain articles in writing exhibited againft him oil 
this information, of which 'J. Sitnpfon iuid a copy; whereupon 
this court t.f mayor, &c. adjourned Irom time to time three whole 
day;, one after aiK tlicr, expccling that he would coinply befyre 
they disfi anchifed him ; but he not complying, was by another af- 
fenibly adjudged guiltv, and removed pro ntidege/J. et offenf. in him 
formatione et artiezdis juperius menthiujt. Ide, quae cauj'a^ 

Reevf. for Simpfon^ excepted to the return, and prayed a pe» 
remptory nzazultimus. 

I'here are two tjueftions t 

Fihst, No fuflicicnt charge of an offence is laid, for which he 
is re.’.iovej. The information is inter alia “ ad effecium fe^ 
“ quentiin^** and the articles are “ ad ejj'ectnm eundem in infonnam 
« tione nzentionai.'’ fo that the articles being relative to the infor¬ 
mation will bq uncertain, if the inforiiiation is fo. The infor¬ 
mation ought to have charged the offence pofitively in hae verba^ 


(/T Th' {icrfcn for whom l'- bribe 
was of'-ltd was not choftn mayor, but 
anotiiti perfun, —N’ort to tin jatmtr tUim 
HOM. 


(i) Whether he appeared. 


or 
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{■ 


#r at leaft the fubftance of them ; for as much certainty is requi- 
(ite in the return cf an amotion as in an indiiffment. An indidl- 
ment for a libel ad effcctum feqhent.*’ was held infufficicnt; but 
had it been fecundum tenorcnij it had bcerji good; for that implies 
an identity (<7^. It was refolved by Kolt, Chte^'Jujiice^ that 

fuch an indiAmcnt for a libel need iiot (hew the very words of»thc 
libel, but jcripfit quod^ and ihewing the i'ubftaiice thereof, will be 
good {b). In aivy convidtion behire julliccs of the peace, as for 
deer-ftealing, if the information is fet forth ad cffectum Jequeni. 
the convidlioii will be void (f). 


The 


Hu-rcHiMsoifi, 
Mayor, xna 
THE Aloe*., 

MKN OF Car- 
EISLE. 

Forttfe Rep. 
204 .. 

Ciirtli 4 c8. 

Ld R.4>m. 415. 
z. ShIR. 416. 


Second question. I'bc oftence, being “ Bribery^*'* is an of- ” Mod 79 . 85 . 
/ence at common law, by which law the offender maybe puniihed, *,8, 

but it is againft magna charta to deprive a man of his freedom 2 . SuUi. 661 . 
before he is coiividled of a ciime by the ordinary methods which 
that * law preferibes; fe r what fecurity can any man have from * iOO J 
the infuits of power, if iic may be removed from liis freedom before 
convidlion, or before a trial by the laws of his country, to which 
every man has an equal right; now if S ,iipfon hud been charged 
Vfxth perjury or forgery^ w’hich arc crimes of a worfe nature than 
bribery^ yet he could not be removed before convidliou. Brtggs* 

Cafe {d) makes the clirtindfion, that no member of a corporation 
‘can be disfranchifed by a corporation, unlefs they have power by 
charter or prefeription ; if they have no fuch power, he ought to 
be convidled by the courfe of the common law’, before he can be 
removed*, a removal, where they have power by charter or pre¬ 
feription is, within magna charta (r), a judgment/vr 
terra ; and, if he !-e firil convidfed, that is per judicium pariuvt 
Juorum\ but that difliiidlion has of late years been denied for law, 

TLane (f) w’as removed from the office of an alderman for a libel 
by virtue of an exprefs power given by the charter to remove, but 
he was reftored, there being no precedent convi^Siion. In the cafe 
of 'The King v. The Mayor of ll'^ilton (^g), on a mandamus to rc- 
ftore Chalk to the office of a burgefs c-f IVilton^ the corporation 
rctur.tcd, that they were a corporation by prefeription with power 
of amotion, and that they removed Chedk for having altered a 
name in one of the corporation-books; and it was atijudged by 
Holt, Chiefyujiice^ that he ought to be rellored : Firlt, becaufe 
the offence being forgery, he was indictable by the common law, 
and confequently not rcmovcabic without a precedent convidtion ; 
and fccondly, here did not appear any prejudice to the corpora- 
• tion, becaufe tlic alteration might be tor tiicir advantage ; and fo Fitr^ib. 19A, 
he adted neither againtt his duty nor his oath. In the cafe of The Foneic. Rep. 
^ueen v. Perroti (h)y the Court was of opinion that the return 
yfSiS infufficiciit, not {hevfing any convidlion, though no peremp- 


id) I. Salk 417. 661. 
(i>) Sec Cowp. 683. 
(0 Salk. 383. 

\d) II. Co. 99 . 

(e) jlffaj;. Car. c. 29, 


(f) Fort, zoo. 275 . II. Mod. ^^o, 
3 . Ld. Ray. 1304 . 

(g) Hilary 'J'erm, 8 . H'lH. 3 . 

Ailch. Terra, S, 


tory 



Tms Kik« 



Hvtchinson. 
Mayor, and 

•TKE Aider- 
men or 
Carlisle. 


•[lOl] 
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i'^Ty tnondcintus was ever awarded j and in that cafe Holt, Chief 
"fuftice^ faid, that many things in Baggs^ Cafe were not law, and 
particularly that point where it is faid, that if a layman be pan^on 
ofan ijolpit.il, he mny vilit it, and depofe or deprive the inad-er 

upon good caull*, but that If he be deprived without caufc, he fhall 
have t/ti o'JJ'e \ which is not law, for no ajiftfe lies, where a vilitor is 
appointed^ And this inconvenience would follow, if fuch a re- 
ni.ov.il Ihoiikl be allowed, v:z. if the court of Icing’s bench Ihould 
be of opinion that the removal is good, and the perfon Ihould be 
afterwarcis tried for brib ry (which no man will deny but he may), 
and upon fucli tri.d lie iliouKl he acquitted, t’nen there would be a 
contrariety of opinions and clafliing of judgment*, which fliould . 
he now feiefeen fo as to be av oidec. It is true, thefc perfons arc 
incorporated by charter, but the king could not give them a greater 
power than he had to give, for he hinifelf cannot deprive a man of 
hisfreeholi bJ'ore convidion, therefore the charter giving them a 
power to remove, bx. miili- be intended fora caufe not cognizable 
at common law', 'Z/72. by doing any thing in the corpoiation con¬ 
trary* to hiS oilicc, or by iu>t d<dnn his <>t{icc, as a julHcc of peace 



IXI\> V/A4AV. --— - ^ 

a very pl.iin difference between doing an unlawful ad, and not 


tloin'» the duty of his office, for ll'.e one is a crime, the other is only 
a contempt. But admitting that Simgjon denied to anfvvcr the in- 
terro'iatones, vet that cannot be a fullicicnt caufe to disfranchifc 
him rthi; rather becaufe it is not a matter regularly before the 
Ccuit i for they ought to have returned the information made by 
Harrifor.^ and the articles Ipccially, and not ad talem epdiunit aS 
was done in this return. Admitting likewife, that what is re¬ 
turned is a public offence, yet if the corporation has received no 
clamao-e by it, they cannot remove the offender before convidion i 
now ft does not appear by this return, that the body corporate is 
in the lealt damnified (iv/; it is true, the return is, that Simpfon 
intended to violate his oath ; befidcs, a breach of fome parts of his 
oath would be no caufe, for the oaili is too general, « not to dif- 
“ clofe any talk,” whereas difclofing talk upon impertinent af¬ 
fairs could be no on'ence j but a bme intention lhall not be pre¬ 
judicial to him, unlefs he hud d<me fome ad in purfuance of fuch 
intention ; and no man can tell whether bribery at an eled:ion to 
promote ^ a particular man to be mayor, would be prejudicial to 
the corporation, or not. It was objected that this offence was not 
indidable; but certainly it is, for ..dmilting it to be an offence, 
and picjuuicial to the coiporaiion, yet ll;c perfon bribing ought 
not to ne dislranchifcd, but rather to be indidcd upon the ftatute 
oiPP'ejiminfier the Second^ c. 5. [b) by which it is enaded, “ 'I'.hat 
« none flndl dilturb any by force, malice or menaces, to make 

(iij Pr.’*'!/'’,fvr'vhomtlie nvmy was (i) 1. Inil. 169. 
efface, wus n'.t chcltr, ln:t 'i ;H:. 


free 
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“ free elcftion, in pain of great forfeiture i” and it is alfo againft 
the common law. 

R contra. In anfsver to the chief ohjcAion, thnt Simpfon ought 

not to be removed from his freehold before conviction, becaufe the 
crime for which he was charged is an o/Fence at common luW; 
this was admitted to be true, but it is a crime relative to the duty 
of his office in the*corporation, and therefore he may be removed 
before conviction ; it is an oltencc which v/Ml deftroy the very 
being of this corporation ; it is contrary to his oath of fidelity 
when he was firlt adinitted to his freedom, 'i'here arc foiiie cafes 
.where men have been removed for offences puniih.ible at law, 
even before any conviction ; as for inft nice, a man was removed 
for a riot in the council-chamber (//), which is an ofivnee punifli- 
able at common law, yet the offender was removed before con¬ 
viction; and fo was V/hitacrk, who having nciice, 

refufedto attend at the fcllioiis of the peace (/ ), for which canfe he 
was turned outof the rccorderfliip oftbe borough of before 

conviction. The like is oficii done in the colleges of both f;ur 
univerfitics (c) ; and Bag^y Cnf.\ which is tfie magna ciiarta 
of all cafes of this nature, warraats tins opinion, and elpecially 
lince the ftatutc of 9. /Inne^ which gives a tri'vcrlo to the return 
of a mandiimus^ and which Sinif>fon having refufetl, he has thereby 
implicitly admitted the* eritju. for which he is charged ; becaufe, if 
it was falfe, he might have traverfed tlic return, and increforc he 
ought not to be favoured. And as to his removal bef.?re convic- 
tion, this ir, a condition annexed to his freedom in this corpora¬ 
tion, which he took, fuhjeilt to be removed for any reafonable 
dauff*; and lus removal is the niorcjuif, becaufe he had all rea- 
foiiable opportunities allowed him to defend himfelf if he could. 


The Kik« 

agaiijl 

IIvi'CHINBOITa 

M At OR, AND 
THE OLPXR- 

MEN OE 

Caxeislx. 


Fortcfc. Rep. 
2c6. 

Ante, 3. 

Poll. 154. 377. 


Upon the whole matter, a return of a mandamus needs not fo 
njLich certainty as an information or indiclincnt ; becaufe, if it be 
true, no puniliiment ought to be inflicled on liiat account (^/). 

Reply. * 'riie objedion, That they IhouM have fet forth in * p 
the return the information of Hayrijsn in htec veria^ and not ad L 
talcm effeitum-i is not anfivered ; now the rcalbn why that informa¬ 
tion iliould be fet forth to a certainty is, becaufe it is the ve-ry 
ground of the charge by which Simpfon was removed; and it is 
not fufficient to fay, that fo much certainty is not required in this 
. cafe as in an indictment, ar.d to allcdge for a rcafon, that no pu- 
iiifhment is to be infliCted upon that at count, becauie it is a great 
puniffiment for a man to lofe his freehold. Befides, they have not 
fet forth in this return, tlwt Simpfanhz'd. done any thing prejudicial 


(rt) Rex V. Yates, Stiles, 477. * 

{h) a, Salk. 434. 

(0 1. Sid, 14. 2. Sid. ^7. 4. Mod. 37. 
a. Ld. Ray. T343, 

(</) Fortescoe, JiifiUi'j Is of opi¬ 
nion, tliat a return to a dav;us requires 
.the ufual certainty, even much grci«tcr 


than an indidlmcnt, for th-nt may be tra- 
verfed, but lici e tlic king cannot travcrle. 
Fort. 204.— Note to iIh-J itmtr (duif-n. 
But fur the ceria.nty required upon this 
fubjcdl fee Rex v. Lyme Regis, Dougl. 
14(; to 160. 


to 
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Thi Kiif« to this corporation j and as to Serjeant lFhitacre*s Caje, it is n» 
manner of authority in the prefent cafe; it is true, he was removed 
Mator*** a*nd coiiviftion, but it was tor not attending the fe/Hons to di- 

THs Ai.per- rcll the corporation in proceedings to adminifter juftice, which 
MEM OK was an offence done to the corporation, and confcqucntly a for-* 
Caeljilz. feiture of his office of recorder. 

Pratt, Chief JuJiice. By the return o^tKxs.mandamus it ap¬ 
pears, that Simpfon was duly fummoned, and that they who re¬ 
moved him had an authority fo to do; but it muft be for a 
lav/ful caufe, which docs not appear by this return; for the irt- 
formation and the articles grounded thereon, are not fufficiently 
fet forth to inform the Court of the crime, being only returned ad 
M. Mod. 718. ejfffumfequcnr, now where words in an indictment for a libel 
See 11 . Mod. v»’crc fet forth ad cfectum fcquen, that was held infufficient in the 
79. %$. 96. cafe of The King v. Bear (a) ; and there is no reafon why an in¬ 
dictment fhould be more certain than the return of a mandamus ; 
for in one cafe the party is to be punifhed, and fo he is in the other, 
viz. by the lofs of his freedom. 

As t) the queftion. Whether a man can be removed from his 
freedom for a crime punifhable at law before he is conviCted of fuch 
crime; Pratt, Chief fujlice^ held he could not [h) ; and that in 
the cafe of The King v. The Mayor of Gloucefer (t), it was fo 
adjudged in point, that bribery was an offence punilhable at com¬ 
mon law j and that a jufter trial might be had in the courts of 
Weflminjier than by a mayor and common-council-mcn in a cor¬ 
poration, u ho arc generally corrupted, and ufe arbitrary methods, 
in trials there. So he was of opinion tliat a peremptory mandamus 
ought to go. 

* r i02 1 * OTHER THREE JuDGES wcre of a Contrary opU 

^ ^ nion; their reafons were as follow : 

It is agreed on all hands, that there was a crime done, and it, 
fufficiently appears that the corporation fuffered by it; for what 
can he a greater injury than corrupt members ? and itfeems very 
reafonable, tiiat where the immediate good of a corporation is 
concerned, that they fhould have power to remove him who aCfs 
contrary to fuch good. his corporation has fuch a power by 
the very words of their charter, viz.. “ to remove for a lawful 
“ caufe,” for otherwife tliofc words are infignificant; and it would 
be very hard if a corrupt member could not be removed before 
conviction, bccaufc in the mean time he will have a vote in all 
corporate .k^ts, which njay be prejudicial to the corporation wherQ 
fuch a veter is guilty of fo great a crime .as bribery. 

{a) 2. Salk. 417. Carth. 408. ,Ld. held, that hrthery is a fufficlent 

K.4y. 415. cau'c to remove a man fr9(n Itis office 

\b) hut fee the cafeef Rex v. Tiver- before conviction. 
to.i, p-ft. iS6. when Pratt, Clmf (r) 

Th^ 
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The Court, as to the form of this return, were equally di- Th* 

Tided 

^ ... Hutchinion, 

Pratt, Chief JuJlice^ and Powys, fujilce^ held it infufficient. Mayor, ahd 

Eyre and Fortescue, JuJlkes^ held it well enough. 

And therefore there could be no judgment againft the return {a), 

(a) It is faid, S. C. Vort. 20c. that as caufe on the whole retai n there appear- 
to the form of the return the whole Court, ed to be a good cauic of rentov;U. 
after fome little doubt, held it well, bc- 


THE Al.Dr.R- 
MEN OF 
C.'iftbiki.c. 


• Liidlam, Chamberlain of London, aj^ainft Lopez. Cafe 

T his was an action of debt for twenty-five pounds, brought if .1 ii-itute 
by THE CHAMBERLAIN of London againft tiie defendant, b. ^W, c. 
upon the ftatute 6. Anne^ c. i6. by which the ftatute i. Jac. i. the 

c. 19. for vic\\ garbling fpices was repealed, and the duty ariling 
by that which was part of the revenue of the city of Lok- city^of Lir . d . n , 
DON, taken away, and an equival jut grunted to the faid city, by andin lieu there- 
taking money to admit brokers to excrcife their oiHce.—’plie “that 

words are, that “ every perfon who fliall act as a broker^ or cm- *< a^inF 
“ ploy any man under him to a» 5 l as fuch in the city of London^ <* broker fhail 
fliall be admitted by the court of mayor and aldermen there, and “ pay/o; /y/V- 
“ fliall upon his admiflion pay to the chamberlain of the faid ** /'"f* yearly to 



“ admitted as aforefaid, fliall forfeit to the faid city twenty-five by his pardon 
•‘'pounds, to be recovered in the name of the chamberlain.” d.fi.'urgc apsr- 

fon from tfie 

The defendant by his plea confefled, that he had adted as a tro- p '-yment of this 
ker in the city, and that lie was not admitted thereunto ; but p*'*'hy; forth« 
farther fets forth the act of general pardon, 7. Geo. 1. c. 29. by 
which the king difeharged all manner of oftence.s which h : * might city from the 
or could ill any wife pardon ; and averred, that this was an orlence time the cflxtjcc 
which the king might pardon, &c. is committed. 

The plaintiff demurred to this plea, and the defendant joined in ^ C ^^4 1 
demurrer. S.c i.Stra. 529. 

T^y» ‘’Z'l 

They who argued for the defendant infifted, that this being Cio. El. 6^2.* 
Rn offence of a public nature might be pardoned, though the ac- ''^2- 
tion for the duty mull be brought by the fubjecfl. It is true, the *9?* 

admittance-money is given to the «ty as a recompcncc for taking f 
away the revenue of garbling fpices} but yet the oftenee of no"? V. S:.lk. 45S. 
being admitted as a broker., is pardoned ; for all amerciaments arc i- bti.j. 529. 
pardoned, though the fubie£l has a right to them, and fo arc all *• *^72. 

popular actions before they arc adiially commenced, even tiiou^h 
theaillion is given to a particular perfim, who is the party aggriev- «< ). 

ed i therefore diis offence is pardoned with all its co.if.quc'nts. ** * '■ ' 

The 
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Ltot.AM, The trade of a broker was lawful before 6. Ann, c. 16. fo that 
Chamber. excTcife thereof without a licence is only an oflene'e agaiilft 
.AIN or Lok- .demand by THE c hamberlain in this action is 


t-AlN 

foutK.'ed on a inisfcafncc for adting without a licence. There is 
Lobes. a duty by the aft payable by every broker, ant^veflecl in the city, 
for which if any action was brtmght, there could be no pretence 
that tile fame was pardoned, that being a private property. I'his 
offence is made by another diHinft claufe of the act. 'Fhe duty 
payable by the aft is twenty pounds for the admittance of every 
broker j but tiie toit a::d coiitempt in the defendant’s acting with¬ 
out any licence is the original caufe of this action. 

. It was argued fzr the pUuntiJJ\ that the aft which inlitles 
the city to the forfeiture, gives It in lieu of another part cf tficir 
revenue taken from thenu and the money which is to be paid by 
the brokers is in nature of a rent to be received by THE city for 
a duty which was veiled in them before, and in recompence of a 
civil right of which they were now deprived, which recompence 
being conffrmed by the ftatute, and a penalty given for not com¬ 
plying with that la\v% fuch penalty cannot be pardoneil, efpecially 
iince an aftion is given by the liatute for the recovery thereof, 
if the duty payable on every admittance be not pardonable, then 
tlic forfeiture for aftiiig without admittance cannot be pardoned, 
becaufe that is an injury to the city in depriving them of the duty 
which otiieru'ife would be payable. ’I'his may be compared to a 
leafe with a ncmine or to a bond with condition of forfeiture. 

’1 iie citv iniirht have releafed the forfeiture before any .aftion com- 
nienctt!, whit h proves an intcrett veiled. As to Biggin’s Cafe (<?) 
an amerciament is no fatisfiction to the party, and lo may be dif- 
chargt d. 'I he fame reafon holds as to iHii iiing in the hand. The 
reafen given by my Lord Coke (bj^ why the king cannot pardon a 
popular aclion after it is commenced, as to the informer’s part, is, 
becaiilc an intereft is then veiled ; but before the aftion is brought, 
IK) iiitereil is veiled in aiiy particular perl'on ; and therefore the 
king can pardon it; which reafon will held in this cafe, becaufc 
there is a light veiled in the city before this aftion was brought, 
and before the general aft cf pardon was made, viz. a right to the 
duty arifing by the garbling of fpices, and a right to that rccom- 
pen-.e which was given in lieu thereof, fo that this aftion is well 
brcugiit, and not pardoned. If an afti ui of ailault and battery 
be b:ought, the king cannot pardon the damages recovered in fuch 
fiftion (cj. So where a libel is <;xhibiled in the fpiritual court, arid 
the plaintiii obtains a ll-ntence. and coils are taxed, the king by a 

[ roc 1 [''‘rdon cannot difeharge thofc coils (d) j and it is f for the 

^ fame reafon that the king cannot pa?don an appeal, becaufe the 
lubjtft has an intereft in that fuit (ej. 

The Court. 'I'his is a duty given to the city of Lon- 
t)ON for and iulltad of anoth-r duly taken from tlrem by aft of 


(<») 5. Co. 50. Cro. Eliz. C32. 
itioor, 571. 

3. lijft. 155. 394. 


A) 5 - Co. 51. 

Cic. C..r. 199. Cro Jac. 159. 

5. Com. Big. “ I’Milon" (P.;. 

parliament. 



roNj 

agiutijl 

Luf EC. 
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parliament, and this forfeiture is given as a provifional fccu- LuntAw, 
rity for what they might fufFcr thereby, and therefore it is not Chamber- 
pardonable ; and as a right vefts in a»i informer immediate ly upon 
bringing his adrion, fo in this cafe, in that^ very imiant of time in 
which the offence was done, aright vefted in the CHAMUEaLAiv, 
which intitles him to an action for th; forfeiturr*, a id which the 
king cannot p inion. He cannot pardon an oirence againft the 
ftatute (le jnalefiiCtorihus in parcl;-, as far as any man has an in* 
terell therein { a). It is true, it was held in lii-j^rins U:<j? ; /!>), that 

the cj|uet;n might pardui the lisirnlng iti the h.i,i i j hut this fbems 

to be the opinion of my Lord Col'z alone (c ); and it is plain that 
the reafon he gives does not warrant tliat judgment; for lie tells 
■ us, it is becanfe burning in the hand is no part of the ju Igiicnt; 
which is certainly a milhike, for in an appeal, as that cafe was, 
it is part of the judgment; befides, liv.it c.:fe is reported in feveral 
Other books, but the lame reafon in none of them for that judg¬ 
ment (<■/) i therefore it is probable that the true reafon niignt be, 
bccaufo burning in the lianu is a puninimcnt to be inilicied on a 
criminal for the pubiic good, in which no particular fubject has 
any right. And lallly, a pardon is properly a relcile given by 
the king; but it is a general rule, that a right which is veited 
.cannot be releafcd. 

So judgment was given agalnft the defendant, viz. that this of¬ 
fence was not pa.rdoned. 


(a) 2. Inft. 200. 3. loft. 

(l>) 5. Co. 30. Mcor, 57J. pJ. 78: 
Cro. £ii2. 652. 


(c) 3. Inil. -iS. 

(</ ■ Aicor, -I. >.'ro. lilir. 632 . See 

rJib 2. Haw;;. 1’. C. c!;. 37. f. 35. 


*[ !o6 ] 
Cafe 66. 


Blackwell ap-alnj} Nalli. 

l\Uchash/i(ts S. Go. lied:. 212. 

T he plaintiff covenanted by indentine to transfer, 5tC. ccvennnt 

South Sin {lock to th.e dcienJan.t, <: .n cir bj’orc tiie twenty- 

nrft day ol beftc^uhrr.^ and the* iletem.ant covenjiitoi. to pr^y the ^ 

plaintiff* eight thoufmJ fve hundref] pouni-s, on vv before the faid covenant to pay 

day; and entered into a bond in the penally of ii.xteen ihoulandfuia of 

pounds, conditioned for the performance of the faicl covenant. 'iiolwy to.x fur 

on cr 

In an aftion <d debt brought on tne laid mdeinure, tiic breach IkCoic tiie Hild 



wasfbadyat the time ambidace agreed on to transfer the Itocic, t.cn in a.vcaant 
* and that then ;ind tlu re oi. tuHt /.' to transfer it; and averr .d, th.at ‘7 *'='• 


the defendant ct itidem ruufavit luccptare. — I’i'.e uefenJant us 

demurred to the declaration. t'ru he was rea¬ 

dy to transfer on the Hay, but tliat the defendant refufed to accept It, i'. ^rood.—C. 1. £tra. 535. 
Ante, 40 . 08 Poll 2r'4 219- t. Roll. .Abr. 466. i..S.v>d. 320. i.ciw. xii d. l.d. R.-.y. e'oy, 
5. Com. IXg. “ Pleader” ^C. 53.). (C. 54.). ^C. ;6 ). ieougl. 6S4. ^67-1 ). Cor.iy. Rtp. jxfi, 
Sua. 615. 722. 
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BLACKwctt *rhc queftion was, Whether thefc were mutual covciiontS) off 

cQ^diiian precedent f for if they Were mutual covenants, then 
'**^*“* the action is well brought, but otherwife if it be a condition prece¬ 
dent^ becaufe tiien the j^erforniance of that condition mu(l be fet 

forth. 

' / 

This cafe was fpnkcn to in Michaelmas Term^ in the eighth 
year of George the Firji, - 

It was objeTcd, that the tender was not fulHcient, for it ought 
to be made the lall inifant of the day, for until then the defei>dan(i 
was not obliged to accept the iloclc j wherefore the plaintiff ought 
to have fpccificd the hoar ’vhen the tender was made, that fo it- 
may appear to be the laft inllant when a transfer could be made {a), 

Wearg, This being a perfonal tender, need not be 

made the lall: inltant of the day j but if made any part of the day is 
good, and differs from a tender made in the abi'ence of the party, 
which muft be the laft inftant of the day, bccaufe the party had 
until then to accept it. 

And THE Court feemed of the fame opinioii* 

Sed adjoumatur, 

I'his Term the plaintiff had judgment without argument. 

And upon a writ of error {h) afterwards brought in the ex- 
CHE«^JF,R CH AMEER, that judgment was afiirmed. 


(<i) Ec<; MorAun TA Small, poA. 219. Corny, Rep. 116. i. Ld. Ray. 6 ? 6 , 
Bullock V No! e, I. .Stia. 57'). Duke of .2. Med. 529. S.'iycr’s Rep. 1S9. 

RutLrd '!■. Hoil.'.fon, i-tra. 777 l iioin- GofH,lif.>n v. Nunn, 4. TennRtp. 761, 

ton I*. Moult .1), Stra. 5'?3. Bow>.n t'. Sec S. C.mi. Stra. 535. the A.ird 

Badges, 2. Stra. 832. Clark v. Tyfon, edition. 

2. Stra. 504. Lancaihirc't'. KiUingwoith 

* [ 107 ] 

^7* Warren againft Confett. 


If A. covenant 
totransferAocK, 
VdB.coven.tnt, 
under a penalty, 
W accept the 
lame, a declara¬ 
tion in debt by 
A. for tlie pe¬ 
nalty out;ht to 
Ihew that he ac- 
tutdlj trans/i rred 
the Aock, and 
that B. rcfufcd 


A N ACTION OF DEBT wRs bi ought by th'“. plaintiff in the court 
of common pleas. He declared up)>nan indenture by which 
he covenanted to transfer twenty-five (hares in the Welch Copper 
Company^ and the defendant cov'jnanted that he would receive and 
pay f..r the transfer, &c. and bound himfelf in the penalty of two 
tiioufand eight hundred pounds to perform the fame, and for non¬ 
performance thereof this action was brought, 

I'he defendant pleaded nil debet^ to which plea the plaintiff de¬ 
murred, and had judgment in that court for the infufficiency of 
the plea, for that nil debet is an ill pleat'd this adlion. 


h u n^Vnougb A V/ RiT OF ERROR was thereupon brought in the court of king's 
ta Ciy, that he bencii. 


was ready to 
teamftTt (^c. 

S.C. PraA.Rrg. 
«o 6 . 

9. C. \t Bar. 


It v*'as argued, that this judgment was erroneous. 

First, An objection was made to the form of the declarationy. 
viz* umt the pkintiif had not fet forth, that he bad done aH things 

ueceffarj 
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hcceflary for him to do, to intitle himfelf to this a<Slion, for he Wakrisi 
ihould have alledged, that he tendered to transfer the fliarcs on a 
certain day, hour, and place, and that the defendant refufed to ac- 
cept them j and he only fhews that he was ready to transfer them 
debito modd^ but docs not fay at what time*or place; now where it 
is fet forth as it ought to be, at a certain time and places and. ho 
perlcm is there to receive it, the party muft Ihew at what time of 
the day he was at.thc place, and how long he flayed there ; though 
a refufal is fhewn, yet it is not fhewn to be lyt that time (a), 

^ Secondly, Bccaufe nl/ debet was adjudged no good plea, “ Tht Mrr Is 
which is erroneous, it being certainly a very good plea; for "o-® 
wherever matter of fadl is mingled with fpecialty, or with ^ a" e^ 

record, nil debet is a good plea, as in debt before auditors, it is nalty on a covc- 
i'good plea. nant. 


Bu r ON THE OTHER SIDE it was argued to maintaintliis judg- 33 -» 

nil dibet is no good plea in this cafe; and the chief ^ 
learoii was, becaufe cf the lolcmnity of a deed ; now here the debt S C. 2. Ld. Ray 
arifing merely upon the deed, and not on any collateral ‘ts^tter 
dehors^ in fuch cafe the defendant fliould have denied the deed, 2,.//,«. 7’^pj^* 
and have pleaded fomc other deed to avoid it; for if he once own 14. 
tfie deed, it is then a good debt, and therefore nil debet is no good 153. 

plea to it. Befidcs, it is a plea ivhicli includes feveral ifl'iies, ard ■^ 3 * 
for that rcafon it is ill. It is no good [dea to an a6tiou of annuity, Lev.^tjoi 
nor to an action of debt on a bond brought by an adminiltrator ; ijatd. 332. 
it is true, it is a good plea to an a6tion of debt bj ought for rent Saik. 565. 
referved upon a leafe for years ; but the reafon is, becaufe the de- 5-Burr. z^SG. 
mife is the foundation of the adtion, and the deed is only an evi- 
dence of the demife, and fo it is*a good plea to .nil action of debt cowp. 5SS. 
Brought on penal (iatutes, and to actions of debt brought upon 5. Com. D g. 
*ward.s, or to accounts before auditors ; and the reafon is, becaufe “ PKaclti” 
thefe are not the deeds of the parties, but here the deed of the (-• 
party himfelf is the very //tv:, and not any thing in pais ; and the 
gi/i of the action is for payment of money. "^It is no good plea * [ loS J 
to an adtion on a policy of infurance, nor to an action on a bail- 
bondj thCugh there is Ibmcthihg dehors to be done, to charge the 
infurers and the bail. 


The Court was divided in opinion, but feemed inclinable to 
jeverfe the judgment (b). 


(a) See Mordant V. Sm.*!!!, foil. 219. 
end the cafes there cited. 

(i) This cafe was fii ft argued in Hilary 
Term, 8. Cro. 1. ; 2. Stra. 778. It was 
argued a thiid time in Mich. Term, 11. 
Cto i-Tpoft. 325. and In Ea(Ur,Tcrni, 
12. Cco. l. the judgment cf the common 
^leas was unanimoully affirmed, for that 
the afticn being Ibundcd on the articles, 
and the particular fafts being only aux¬ 
iliary to the deed, tlic plea of tiildeba was 
hb good plea, S. C. port. 382 S. C 2. 
Stra. 778. for if in fuch cafe this plea 
was allowed, it would reft r the v.rtidity 
cf the deed to the confj deration of tiie 

VoL. Vill. 


jury, S. C. 2. Ld. Ray. 1503. So In debt 
on bond, the plea ol r.d debet is bad on a 
general demurrer. Ar.cnyincus, 2. Wilf, 
10. S. 1 >. Bull. N. P. 169. S. P. Hart 
V. Wetlon, 5. Burr. 2586. S. C. 2. Bl. 
Rep. 683. S. P. Mills V.Bond, Fort. 363^ 
Mayhew •». Majlicw, Foil. 367. But it 
isfa.dthat;.i/(/i/r/ toana^ionof debt on 
bond, is good after vcrdifl, 2. Will'. 10. 
and is a good plea to deht on a ccctrudf, 
5. Com. Dig. “ Plradci” (2. W. 16.J. ct 
where tke fpeiiaUy is only inducement t* 
the action, and the matter of is the 
foundation of it, 2. Ld. Ray. 1503. 
Wilfon’s Cafe, II.iidrcs, J32, 

L * Pennoire 
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Cafe 68. Pcnnoire againft Brace. 

TT WAS RULED in this cafe, that where a writ of error isbroi^ht 
^ by two, and one of %hcm dies pending the writ, the plaintiff in 
the original adtion by entering a fuggeflion on the rot.l, that 
one'of the plaIntJfFs in error Is dead, n)ay take out execution on 

the judgment, without fuing out a Jure fmas, either againft the 

S.C.Comb.441. Qj, e;^ecutor of the dead pcifon. • 

S.C.Carth.404. , 

£. C. It. Mod. 130. S. C. 1. Show. 402. 


S.C. I. Ld.Ray 
* 44 - 

S. C. 5. Mod. 
33 ^- 

S. C. X. Salk. 

319 ' 


Cafe 69. 


Flemming agattiji Parker. 


OnadccLiiation PLAINTIFF declared On four Counts, and the defendant 

dl' ^ demurred to one, and pleaded to iflue as to the otiier tiiree, 
•i.urrer to one jduiiitiff joined ill dcmuner, and had judgment, and a 

andiducscni’ic writ of inquiry iflhcd, reciting a judgment de pncmijjis^ and that 
others, a .j'i'n'Clihcrarc debet dav.ina occaftom prtcmllJoT iim, 

'iAr.urrer, rt- It WAS hXovED in rirn^I of judgment.^ that a wiit of inquiry 
oitinij a jnd-, would not lie on this judgment until a nolle profe/jni was entered 
liient,jjj, other three ifi'ues, or a venire to try them j for then, and 

i> I'oofl, a.ter a hei'orc, a writ of iaciuiry mitrhthehad to inquire of the da- 
theitriwi. mages upon the judgment in demurrer. 

Hut in this cafe the i)! untiff Iniving remitted the davi(i"et as to 
the other three ifiues, btion.’ the judgment was entered on the dc- 
nuirrer, IT was tiplo good : and THE master of the office 
a'rirmed, tliut that was the proper^method of proceeding. 


1 . .1 

Cue *7 0 . 


•in r,d.T!!r!f- 


v.rroR .1 lonver- 
ii.<n in lii'j o-.vn 
time, iis lhall 
f).iy coiU on a 
verdict for tiic 
di fcR^Ijnt. 

Stra. 6-2. 
a. Stra. 7^5. 
Harnc-a, 1S6. 
Andr. 357. 359. 
Reg. C. 1*. 115. 
Ventr. ijz. 


CoritlV.'orui and Ids Wii’e, Adminillrator of W, S. 

againft Siiiiftoc. 

Friday.^ 21 Novcmlcr 1722 . 

ROViCR. '1 he plaintiffs declare that their teflator/K 5 ', 
on tiic eighth day of Decciiihcr 1718, was pofiefled often 
horfes, (t Jic inde pcfijjionatiis cxijlcns eodcni die et anno., cbiit hi- 
tijhit. pfi l ujus mortemJf. on the twenty-third day of /Jpril 1720, 
adminiI'lration v/as committed to the p!;.intii)si that afterwards, 
tiU the cighdi day of Jyril., the faiu.horles were loft; ct codem die 
et anno demnernnt per inventionem to the defendant, who con¬ 
verted them, &c. 

Upon not guilty pleaded, there was a vcidiiff for the defendant. 

F A2.4KERLV nioved, that the defenuant might recover his full 
cofls. 'Fhe dinerence is, wherever an executor brings an action, 
and upon his dcclaiatioii fhews matter fufficient to enable him to 
fue in ills own name, without flyllng himfelf executor, if a ver- 
didl pals againfl him, he fliall pay ; but othervvife where he isobliged 
to fue .'s executor. 'I hc plaintiff here might have declared on 
I'isO'.vu pofieilion, and the evidence would have been fufficient: 

the 
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the goods being loft after the adminiftration committed, there was Coatswor-jk 

a poireilion in the adminiltrator, which would have enabled him 

to have brought the action in his own liamc j fo that the conver- 

lion is an injury to the adminiftrator. ega-nji 

On the other side it wat argued^ that an executor lhall 
never pay colts, unlefs he declares upon an a<auai poffciiion 

The Court! This point ought not to be now queftioned; 
all the cafes were confideredi and the point tettled, in the cafe of 
•Bailer v. Delander (/»}. 


(a) 2. Lev. 165. 3. Lev. 6o. 375. 
6. Mod. 9. 2. Stra. 1107. Andr. 358. 

(/■) 2. Stra. 785. Anniiley, 205. 
Sec aifa Jenk:ns and his Wife <7. Flumbe, 
C. Mod. 91. 18 X. Portmaii <y. Came, 


4. Ld. Ray. 1413. Downer v. Shaft, 
B.irnrs, 129. Cojkcnl and his Wife v, 
Knyfton, 4. Term Rep. 277. Gold- 
thwaitc and his Wife ‘v. Pctric, 5. Ter.xi 
Rep. 254. in point. 


Cdoper Beale. Cafe 71. 

AN EJECTMENT was brought to recover the pofTcfllon of a?® ejtftment, 
Quakers Meeting-houfe ; none of them would receive the t 

■declaration, and the mecting-houlc was never open but on bun- upo^ confeffioh 
days-! on which day the delivery of a declaration is not good. oitMcaJualejec- 

Thereupon the plaintiff took a judgment by confelfion of the . 

• 1 1 r 1 . Run. £jc£i» 

nomiiin.! ucrciKliiiit* ^1^ 

And now upon a motion that judgment was fetafidci bccaufc in 
fa£t it is the confelfion of the praintilF himfelf. 


IToloway G;^cilnft Thiifflon. 

iN AN action ON THE CASE, &c. the plaintiff declared, and 

laid his damages to four hundred pounds. 

The defendant pleaded the ftatute of Limitatlonp, “ mn ajfumpftt 
‘‘ infra fex annosd’ 

The plaintiff replied, that he fued out a latitat to takh the de¬ 
fendant two years before the aflion brought, for one hundred and 
fifty pounds. 

And upon a demurrer to this replication, 

It was insisted for the defendant^ that tliefe were different 
a^tioRSi for no man wouljJ take out a latitat for one hundred and 
fifty pounds, and declare ad damnum four hundred pounds 3 it is 
true, if the plaintiff had averred it had been one and the lame 
caufe of adion, it might have been otherwife. 

And fo it was ruled by the Court. 


Cafe 72. 

If the ftatute of 
Lim tations be 
pleaded to eix 
aftion for 400L 
areplicatienthaj 
a/i7A>.7f for 150I. 
was fued out, 
withoutaverring 
it for tue jrnna 
eaujtf it bad. 


Wright 
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Cafe 73. Wright agalnft Mafon. 

tf a •mfe com- TPON A MOTION for ail attachment againft the defendant and 

amdanattome^^* ^ an attorney, for foul pradice, and for oppreffing 

forthepur^S plaintiff, by threatening to take hinj up by a warrant of the 
ofextortion and Chief Jurtice, and by Colour thereof getting fome money from 
oppreflion, pro- him, and a note under his hand to pay more for not fending him 
cure a warrant for a trefpafs they pretended to be done by his wife; 

and apprehend . ^ r y r y 

the hujhard, the A ROLE was made Voi* them to nuevv caufe on fuch a day, why 

court will grant attachment * (hould not go aorjiinft them. 

** ana:b;:cKt ^ ^ 

againft him. And Upon that day they appeared and produced feveral affidavits» 
* 110 3 which were read in court, and by which they denied the charge, 

Ante, 8 i-. politively and dircdly. 


And it appearing by the affidavits that the fa( 3 : was done the 
wife, there was no colour to procure the warrant of the Chief 
Juftice againfl: the hufband ; and it farther appearing that the at¬ 
torney had indorfed this note to another, on purpofe to load the 
plaintiff with an a^lion, he was ordered to ftand committed until 
he fliould anfwcr interrogatorieSf which were to be filed in four 
(lays. 

And afterwards, in anfwcr to the interrogatories^ he fwore off 
all that was charged againft him, for which he was indicted, and 
tonviited of perjury. 


Cafe 74. 

'Die Court v.;!l 
will not graiit rm 
ttfacLmer.l on etf- 
f davit of a nj- 
ctus. 

5. P. a. Eamaicl 
K. B. 58. 

Port. 342. 

Salk. 586. 

Stra. 531. 643. 

6. Coni. Dig. 

** Rcfcous” 
ta 6.). 


Ciciar :tgai;iji Holt and Others: 

A RULE was made for tlie defendants to fhew caufe why an 
attachment fiiould not go againlt them for committing a 
rcjcous^ bV. 

And now they fhewed for caufe, tliat fuch attachments ought 
not to be allowed upon afidavits of a refcous^ becaufe in fuch 
cafe the parties might be taken into cuftody before the writ is re¬ 
turned ; therefore the fheriff ought to return a rcfcous before the 
defendants fliould be profecuted tor it («}. 

And, THE Court was of opinion, that the fheriff ought to re-^ 
turn the writ, which if falfe, then the plaintiff has an aftioii againfl: 
him; but if the return be true, then the adlion lies againft the ref- 
cuers {b) ; therefore if an attachment (cj Ihould be granted on an 
affidavit of a refcous before the return of tiie writ, the defendant 
could have no action againft the fiierift* for a falfe return. 


(’ll) See Shcather v. Holt, Stra. 531. (c) Cro. Jac. 419. 2. Vent. 175. 

and Rex‘f>. Elkins, 4. Burr. 2129. Sulk. 586. KcX v. Pembet, B. R. H. 

(t) Cro. Jao. 485. 3. Bulft. loo. 112. 

Cro. Car. ir>^, 6. Com. Dig. “ Pleader” 

(D. 2.}. 


HILARY 
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The King’s Bench. 

SJr John Pratt, Knt, Chief JitJlice. 

Sir Lyttleton Powis, Knt. 1 

Sir Robert Eyre, Knt, I JuJiices, 

Sir John Fortefeue Aland, Knt, J 

Sir Robert Raymond, Knt, Attorney General, 
Sir Philip Yorkc, K?it, Solicitor General, 


*[ni] 

* The King again^ The Mayor and Burgefles of Cafe 75. 

Tregony. 

U PON A MOTION for a peremptory mandamus^ the cafe 
was, that a former mandamus was direfted to the mayor 
and burgefles of Tregony in Cornwall^ commanding them, 
quod eligetis et juretis majoremt fecundum authoritatem 

It was moved for a fuperfedeas to that mandamus^ for that the 
writ was not good, becaufe it was directed to the mayor and bur¬ 
gefles to eledt and fwear a mayor, whereas the power of elefting 
is only in the burgefles, and the power of fwearing in the mavor 
alonefo that the mayor cannot make a return of this writ as di- 
rcdled to him to elcdt i nor the corporation as diredled to them to 
(wear a mayor, fo that if the burgefles fhoulJ make a return as 
to 4 :he fwearing part, they would be ulurpers, and if they do not 
make a return, they will be in contempt of this court, fiefides, 
it is incongruous for a mandamus to be diredled to fwear a mayor 
not yet eledled; therefore it being diredled to a perfon who had 
no power to adf, it ought to be fuperfeded, like the Cafe of the 
City of London^ where fuch a mandamus wasdiredted to the mayor 
and aldermen, &c. when the power was in the mayor alone, and 
fhat was adjudged in this court to be not good. 

h 3. But 


A mandamut dj. 
reSed to “ the 
** mayor and 
** burgefles,” 
commanding 
them “ to eka 
“ and fwear in 
zvcayorftcun- 
ium autbor'ua- 
“ t€m veftran,'* 
is good, ai> 
though the 
power be for tho 
butgefles totUa 
and the mayor 
to fwear in. 

S.C. poit lay. 

1. Roll.Abr.40^, 

2. Jones, 52. 

Salk. 699.436. 
Cartli. 501. 

Stra, 3j, 640, 
S93. 

a. Burr. 78a. 

3. Burr. 145a. 
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Ths Kivp But THE Court were all of opinion in this cafe, that they 
ought to make a return, for the writ commanding them, quod 
T«e Mayor iUgetis et juretis fecundutti authoritatem vejiranii it * (hall be 
Bwrmsiis Of taken reddendo fingulafm»ulh^ and tobe the return of both, &c. {a), 

Irecomy. Xhen they returned, that Tregony is a borough incorporated by 

*^112 j letters patent of king by Vv’hicli it is provided, 

Previous* to the proceed to an election of a mayor every year, on the 

ii.Ceo. i!c. 4. *Thurfday next after Michaclmas-day^ and trat the mayor cle«Sted 
f. i.if aparticu- at that time fhall contmue mayor until anr ihar be duly elected; 
Ur day was ap- and farther they return, th”t the day of election being paft, they ' 
pointed by the cannot obey it, and proceed to a new election on any other day 

poration lor'^tiie appointed by the charter by which they are in- 

elcAion of a corpprated, unlefs on the death or amotion of the mayor. 

corpwaieotticcr following objeftions were made bpth to the writ 

with a power of and the return^ 

tiicy^cculd'^'not FiRST, as to the writ, that it was directed to the mayor and bur- 
clcdtonanycthcr gcffes to eleft and fvi'ear a mayor, where ihc power of fweanng, 
day in the year, &c, js in the mayor alone j and though the Court was of opinion, 
except on the not to be fupi rjeded before it was returned, 

ofthema^rfcr becaufe if there is a fault, it might judicially appear before them, 
the time being, yet when the fault appears upon the very return itlclf, the writ 
ought to be quaftied. Now there Is a plain diitlrcncc between 3 
writ to ek‘6t, and another tofwear a man into his office; for the 
writ to eledt may be diredted to the whole body corporate, of which 
the mayor is the head ; but a writ to fwear ti.e perfon eleiftcd muft 
he diredted to the mayor alone, becaufe no other perfon has au¬ 
thority to fwear him, and nofuch authority can W'giVen hut by. 
/peciai words in tJie charter; and it would be very hard if this writ 
fhould be good, bccaule trie execution therepf would fubjedt the 
parties to an information for ufurping an authority where they had 
none. * . • • 


Toft. 127. 


Secondly, then as to the return^ it Is, that they could not obey 
the writ, bccaufe the day of elcdfion of a mayor was lapled, and 
that they could not proceed to a new clcdlion, but upon the very 
day appointed by their charter, unlcfr. upon the death or amotion 
of the mayor in being. 

In answer to which it was argued, that the day was only 
diredlory, and that there could be no inconvenicncy, if they fhould 
proceed to an election on any other day, bccaufe the writ of mau- 
datnus ufiuilly goes to fill up the body corporate, for tfic fake of 
fucceffion, which is a cafe of ncceffity. 

But they who argued for the return faid, there could bp 
no fuch neceflity in the prefent cafe, bepaufe the corporation was 


(a) But fee Rex t'. Mayor of Yorky tnadc) it Is too late to take objejlionstp^ 
that after a return to a mandamus has been the writ iiffrlf. 5. Tenti Rep. 74. 

fuU; 
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full j therefore there was no neceffity to cle 61 on any * other day 
than on that appointed by the charter j befides, if the return be 
not true, it ought to have been traverfed (a). 

The Court was of opinion, that th( writ was good upon a 
reafonablc conftrudtion of the words reddendo ftngtila jingulh \ for 
it is dirccled to the body corporate, who has the inheritance as to 
the election of a mayor, and likewifc to him who has the fpecial 
power as to th.c'fwearing a mayor, it being that eligetis et juretis 
fecundum autboritateni vejiratn. Now all thofe to whom the writ 
is diredled, arc to do fomething, for they are all to be prefent at 
the fwcaring a new mayor when the oath is adminiftered to him, 
which is ufually done by the town-clerk, ai»d fo far they may be 
faid tt> have a power to fwear him, for thc mayor is prefent, and lb 
arc thc burgelTcs at that time. 

Then as to the return^ it is likewifc good, for though it has 
been faid that the day is only directory, yet it is clear by the char¬ 
ter, that they muft chufc a mayor on thc very day therein ap¬ 
pointed, which is on Tvefday next after Michaelmas-day every 
year, and that he muft continue mayor until another be chofen, 
fecundum formam literarum pateniium \ now it cannot be faid, that 
a mayor chofen on any other day was clefted fecundum formam 
literarum patentium (i). 

For which reafons it was adjourned (c). 

(^) See 9. Amtc, c. 20. (f) A peremptory mand-imus wa? 

(i) See ftatutc 11. O«o. i. c. 4. denied, S. C. poll. i/,. 

Atwood agiVitJl Bcacli. Gale 76 . 

J UDGMENT was had againft the principal, and a feire facias Bail taken on a 
was brought againft the bail oijehn King, when his name was Jclrefuciat mif- 
Ihomas Kingy and after two nihils returned, the bail were taken 
in execution j and this matter appearing nov/ to the Court upon dlfchargc'^ on 
a motion, motion after two 

'I'he counsel for the prayed, that they might be dif- 
charged; 

Which was accordingly done. 

Sed per Curiam, If thc fetre facias had been returned feire 
feci^ they could not be difeharged, becaufe they might have plead¬ 
ed this matter in abatement^ like the cafe of Day v. Guildford(a)\ 
which was tenant for life, remainder to his iflue in tail, the tenant 
for life acknowledged a ftatute, and died; then thc cognizee 
brought a feire facias againft the heir, who was thc ilTuc in tail, 
and the flicriff returned feire feci ; and thereupon judgment was 
had againft him; and being turned out of polTellion of the lands 

(ij) I. Lev. 4.1. S. C. I. Sid. 54. S. C. Ray. .19. 

L 4 


Trx KXMtf 
tgainfi 

Thi Matoa 
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BuRGttStf OD 

Triookt. 
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Atwo«9 by virtue of that judgment, he brought an ejeftment, &c.; and it 
agamji adjudged, that he was bound by the execution, and that he had 

EACH. remedy either by ejcSlmeut^ or by '* writ of error^ or by audita 

♦ [ * ^4 ] or byany other means, but only by a6tion again!!: the flicrifF 

for a falfc return. if it was fo, becaufe it whs his own fault, by not 
pleading to tlie feire facias^ that he was the illue in tail, after the 

fherifi' had returned him warned.’* 

• « 


Cafe 77. Tl'^c King tifujinft The Mayor of Tenterden. 


Vhe Court will RULE was made for THE mayor to fhew caufe why an 
nwdoti*” a nu-a information fhould not go againft him, for taxing feveral [ cr- 
}jwyc”/forthe lived out of the corporation to be contributory to build- 

piirpofe of try- ing a bridge, and other charges within the corporation. 


ligiit mayor fhewed for caute, that though the perfons thus taxed 

did not live within the corporation, vet thev dwelt within the 
liberties thereof, and were intiiled to the like privileges of thofe 
who lived within the corporation; one whereof was to* be 
exempted from all taxes in the county at large, fo that it;is rcafon- 
able they fliould be contributory to the charges^witnin th'e cor¬ 
poration, when they had the benefit of the privileges thereof; 
befidcs, the tax now in cpieftioiihad been paidby fuch ovit-dwclki'S 
time out of mind. 


*C ”5 3 

Cafe 7?. 


But the Court directed, that this matter fhould be tried 
upon an information, and that for two rc.ifons V the one, bccaufea 
fingle perfon might not be able topontcfi this matter in an action 
Eguiiiit the whole corporation; and the other,bccaufc if a verdidb 
fiiould pafs for or againft fuch llnglc perfon^ it would not end the 
contcil which might happen agaiidl: the reft. 


Hodgkins agabift Corbett. 


Tht city of Lm-T IBEL in the fpi ritual court for thefe words, “Thou art a 

Jenhivt cogni- ^ “ cuckoldly old dog, call down the bitch your wife.” 

Eance of thefe 

words, <‘Thou And now upon a motion for a prohibition, the fuggeftioii 

** art a cudddty was, that thcic is a cuilom in London topunifli whores by carting 

“old dog, call jjj-j vvhipping them; and that the faij w'ords are adtionaole there 

“yoBir ^wifr^ cuftom of the place, and avers, that if the words fet forth 

forthey arc tan- In this libel were fpoken, it was \n London^ in the parifh of, &c. 

tamouijt to call- and though the plaintiff might have a remedy at law againft the 

ing her “ « now plaintiff in the prohibition, for fpeaking the faid words, yet 

*" he had exhibited a libel, &c, 
therefore on a 

[iwywercfpoken Vpon this fuggeftion a prohibition was granted. 


in London^ the # j-j. NOW MOVED for a confultation^ that admitting thefe 
^*au'^be prohi- were fpoken in Londori^ yet they are not actionable there by 

jiibited from proceeding on them.—S. C. i, Stra. 545. Port. 176. Stra. 471. 555. Andr. 300. 
Fort. 347. a. Wijf. 62. 4. Lac. Abr. 521. 4. Burr. S032. ^. 'Com. Dig. “ I’rolubkion'’(G. 14 ). 

Tenn Rep- 47i* 

the 



Hilary Term, 9. Geo. i. In B. R, 

the cuftom of the city, becaufe the cuftom extends only to fuch 
words which are directly defamatory, and not to fuch which are fo 
by implication ; and to prove this matter, the cafes in the margin 
were cited (a ). '’I'he cafe of Houblon v. Milner (b)^ reported in 
Lutwyche^ was for calling a man’s wife “ a common woman j’* 
and there was the like fuggeftion, as in this cafe, for a prohibition^ 
but it was denied, and a confultation granted j and the reafon 
there given is, becaufe the cuftom of London extends only to 
calliiig a woman “ whorei^ and not to fuch words from which it 
•may be coiletfted ftic is fo. The words are uncertain, becaufe 
the hufband might be a cuckold hy a former wife, and not by the 
•plaintift': fo that if the words arc not actionable by the cuftom of 
London^ the fuit in the fpiritual court muft proceed. 


Nortitey, contra^ The cafe of Houblon v. Milner has been 
denied for law (r), wherever the hufband and wife libel for words 
fpoken of the wife : all the latter authorities are, that an aCtion lies 
in London for words tantamount to calling a woman “ whore :** 
and prohibitions have been accordingly granted. In the cafe of 
Gibbons v, Harwood (d)-, the plaintiff being a fingle woman 
libelled in the fpiritual court for thefe words, *‘*‘Jhe is with child 
*a prohibition was moved for and granted upon a fuggeftion of the 
cuftom of London^ though the fame objection was made; for the 
words are a charge of the crime of incontinence, which makes 
the offender liable to punifliment by the cuftom of London, In 
the cafe of Milhourn v, Povey (e), the plaintift* libelled againft 
the defendant for calling her huibiuid “ cuckold :** and there a pro-* 
hibition was granted upon the fame fuggeftion. 

Pratt, Chief JuJlice. If the uncertainty of the words be an ar¬ 
gument that no aCllon lies by the cuftom <>f London^ the fame argu¬ 
ment proves that they are not fuable inthe fpiritual couvt. Itis very 
iiice to maintain that no aCfion lies unlefs for the word “ whore 
if the words import a charge of incontinence, they are aClionablc 
in London, As to tiie uncertainty, the latter wprds, “ call down 
“ the bitch your zvifei* tie up the former fo as to make them re¬ 
late to the plaintift*. The cafe of Gibbons v. Harwood (f) is truly 
ftated ; and in that cafe Mr. Dee, Com?non Serjeant^ fatisfied us 
that an aCfion lies in London for any words that amount to calling 
a woman “ whore” {g). 


(j) a. Roll. Abr. 496. Cro. Car. 339. 
|. Vent. ^^o. I. Sid. 248. 

(i) ,^2. Lulw. TC42. 

(f) K'yki;, y^'pec, upon tlie Rrft ar- 
gutnent in ttiis cafe, faid that this cafe 
had been denied.—N ot* toformer edition. 
• (rf) Hilary Term, \z. Amt. 

{e) KaiUr Term, 1. G.o. i, in the 
king’s bench. ‘ ’ 


(g) The court of king’s bench will 
take notice of thofc culloms of the city 
of Ijcrdan wliich have been properly ccr- 
tihvd by the mouth of thx Rscordxi, 
Blacquiere v. Hawkins, DougL 378. but 
the cuflom that an adioii will lie for 
calling a v/oman “ whore'* has not been 
certified, Staunton a-. Jones, Dougl. 389. 
notit, 

I 

Eyre, 


KoncieiKy 

againft 

CoassTT* 
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HffDClCTKS 
Agmnji 

Corbett. 


Cafc 79. 

In aw aftion of TV yf R. LOWl'MER, the now plaintiff, being fcifcdof the lands 
\vht *'*S^*^ of his wife, gave, whilil he was in Barhadoes^ a let- 

U' the death of tcf attorney to IV. R. empowering him todetnifj the hind. fV. R. 
thewife/uis^ar. by virtue thereof, and the power therein given, by indenture in his 
nifi cMtinuGHu the laid IV. R.*fi own name, made a kafe of a houfe to the dc- 
fte pleaded ma- rendering rent to the plaintiffs, in which leafe Kcllyy the 

c?urt'^^wiU not <lcfendant, covenanted with the plaintiffs to pay the rent. 

^uaih the pica j r«(Slion of covenant brought upon this indenture 

waVprocccThy ^7 Lo'juther and his wife, who were no parties to the indenture, 
tuggi.fting the the breach affigned was, for non-payment of rent, &c. 

**** But the wife having died fince the/<?//the defen- 

, „ dant pleaded that matter in abaUment. 

td. Ray. 1418. * 

’• stra. 7o> Verdicl for the plaintiff, and motion in arreft of judgment. 

X. Com. Dig. . . 

y Abatement” It' w'^as INSISTED fov the plalntiffyXhvx the a6lion furvives, by 
' 33 )- fuggefting the death of the wife upon the ROtL ; and this is by 

virtue of the ftatutc 8. ^ 9. Will. 3. c. 11. by which it is ena^d,, 
“ 'I'hat where there are two or more plaintiff's or defendants, and 
one or more of them fliall die, &c. the writ or a6lion (hall not 
abate, but fuch death being fuggeffed on the roll, the a£lion,. 
“ Ibnll proceed,” and therefore this pica in abatement ought to be 
tM;afhcd. , 

* But THE Court would not quafli it upon a motion. 

The plaintiff therefore fuggeffed this matter on the roll 
according to tlic ffa.tute, and fo proceeded in the action. 



Eyre, yuflice. An a«Slion lies in London for words tantamount: 
In the cafe of Smith v. Smith t'n) a. libel was for thefe w'ords, ^^Jhe 
was never married i what is her hopefulJon and a prohibi¬ 

tion was granted upoq a luggcffion of the cuftom of London. 

The Court took time to confider until the laft day of the 
T erm, when they granted a prohibition ; for the words are a cer- 
tain charge of incontinency, which arc aflionable by the cuftom 
London. The cafe of Houhlon v, Milner is good law, for there 
the words were, thou art a common wotnau which do not 
amount to calllag ‘‘ whore.” Milbourn •u. Poz\ry is a cafe in 

point. 

So in the principal cr.fe the prchibltic-.i was hddgocd, and the 
c'jnfultation was denied [h). 

(rt) Mich. Term, ii.JVJl. 5. Lf.ckcy v. DangerficKl, 2. Stn. iicc. 

( 4 ) See Vicarl •«. Worth, I. Srra. 471. Theycr «t'. Eallvvick, 4. Eurr. 2032. 


Lowihcr iViicl his Wife againji Kelly. 


The 
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The question upon the pleadings was. Whether the plain* 
tiff coul! nuintaia an adVion of covenant upon this indenture ? 

It V AS ATiouED that he could not, beaufe he was not a party 
to the deed, hut a mere lirrangcr to it; aiAl the refervation of the 
rent was to a ftrangcr, and m was the covenant to pay it; and 
fuch a covenant cannot be good to one who is no party to the 
deed (a), rhere/ore he who his a letter of attorney to ad for 
another, if he make a leaf.* in his owji name (as was done in this 
cafe) fuch leafe is void, for it (hould be made in the name of him 
who gave the p* wer and commiffion to adt in his behalf (/>), It is 
true, in a daed-poll tht^re may be a covenant in behalf of a third 
Jienon, but not in an indenture ; therefore where there is a cove¬ 
nant between A and B. that fuch a lum of money (hall be paid 
to C. this is not good [c) : fo that this being a covenant or con- 
trait in an indenture, no n-an can take advantage of it but he who 
is a parry to it. The matter cannot have an aition againft the de¬ 
fendant for hiring his fervant to work with him (the defendant), 
without (hewing that the contract was made vvithhim (the plaintiff). 
So where the cattle of the matter were I'old by his fervant, and a 
bond taken in the fervant’s name for payment of the money, but 
to the ufe of the matter, and he brought the aifion upon this 
bond, it was adjudged that it would not lie (^/), bccaufe he was 
no party to the bond, for he could not releafe it. So where one 
Parry was indebted [c) both to the plaintiff and the defendant, 
and fV. R. was indebted to Parry, and the defendant promifed 
that in confideration Parry would permit him to fuc the faid 
R. he would pay the debt due to the plaintiff’, and upon an 
action on the cafe brought on this promife, and non ajfnmpfit 
pleaded, the plaintiff li..d a verdict, but could never get judgment, 
becaufe he was a tti anger lotl.e confideration ; uikI in diis cafe it 
was laid down for a rule, that no perfon fnall recover upon an 
agreement but he who is parly or privy to the conli deration 
thereof; therefore where amanpiomifed the father to pay his 
daughter forty pound.; (f ) at or upon her marriage-day, and iheaf- 
tervvards * married, and the hufband and wife brought the adtion 
for the forty pounds it was adjudged, that it would imt lie, but that 
the father alone, to whom the promife was made, fhould bring the 
adlion. 

On the other sire it was argued in behalf cf the plaintiff, 
thatthc*reis no rcafon why a perfon with wnom a covenant is 
made fhould not be iutitled to an adtion I'or breach thereof, though 
he be iio party to the deed. The rule of law is, that no perfon 


A. being feifei 
cflantts, give a 
letter of attorney 
to /). to make 
icafes, arc* he 
print a Icafc to 
C in i).& own 
ramc, .n which 
C. covenants to 
pay the rent to 

A. ; ^artf 
VVlictlicr A. cars 
maintain an ac* 
tion of covenant 
aitainllC.ontlus 

deed ? 

5. Com. Dig. 

“ Pleader** 

(a, V. a.J. 


!. Lev. 74; 


*[“73 


(a) Co. Lit. 52. 

(i) See Moor, 8 i 5 ?. 9. Co. 77. a. 
and the cafe of Frontin v. Small, 2. Ld. 
Ray. 1418. S. C. 2. Stra. 705. where 
it is adjudged accordingly. 

(c) Co. Lit.2. Roll. Abr. 448. 

45 ^ 452 - 


((/' C1n.Jac.65t. See alfo Offley 
Ward, 1. 1 .CV, 235 Gilly 1;. Copley, 
3. Lev. 138. 

(e) llourn V. Mafon, i. Vent. 6. 

(/) 


can 
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Lowthe* can take an eftate in prafenti, unlefs he be a party, and yet if fticfi 
^KPHitiWirx interert pafs by way of ufe, he may take without being party, 
kitty I’here are many refolutions in parallel cafes to fuppcrt this a^ion ; 

as for inftance. the cafe Dutton v. Ingram (a)y which is reported 
in fcveral books, and was thus: The plaintiff declared, that his 
father-in-law being feifed in fee, &c. and being about to fell tim¬ 
ber to raife a portion for bis daughter (who yras the plaintiff’s 
wife), the fon and ji^-'ir on whom the lands would defeend after the 
death of the father, promifed the father, that in conftderation he 
would forbear to cut down the timber, he the fon (the now de¬ 
fendant) would pay the daughter one thoufand pounds, and for 
non-payment of this money the action was brought by the hufband 
and wife, and they had a verdict and judgment; but upon a mo¬ 
tion in arreft of this judgment it was objefted, that this action 
ought to have been brought by the father, to whom the promife 
was made: to which it was anfwered, that though the promife 
was made to him, yet he was not concerned in the meritorious 
a£l:; and that there being fuch a nearnefs of relation between the 
father and the daughter whom the plaintiff had married, that he 
|he plaintiff is now concerned in the very promife made to his 
jfather-iu-law. So where the father of a young woman (b) prp- 
inifed the father of a young man, that in confideration he would 
fettle fuch a jointure on her, he (the father) would give his fop 
two hundred pounds more upon his marriage with the daughter ; 
in tliis cafe it was adjudged, that the fon though he was a ftranger 
to tlie promife (for that was made to his father) might bring thc^ 
a«l^ion, bccaufc the meritorious ac^ was done by him, viz. the 
marrying the dauglitcr ; but in the cafe of Mafon v. Bourn 
before-mentioned, the plaintiff did nothing of any trouble to him- 
felt', or of any benefit to the defendant. So where the defendant 
promifed the plaintiiF (<*), v/ho was a phyfician, that if he per¬ 
formed fuch a cure, he tvould give him (the phylician) fo much 
money, and fo much to his daughter, it was adjudged, that the 
daughter might bring ap adtion for her money, though (he was a 
ftranger to the promife, ruid likewife tP the confideration, becaufe 
♦ ( 11S 3 the nearnefs of relation between father and daughter gives her 
the benefit of the confideration for her father’s performance, 

Pratt, Chief JuJlice. Hy -jl deed poll a man may demife to 
or covenant with another perfon, and an action lies; and yet 
ihcfe are no parties to fuch deed. 

Eyre, 'jvjlice. Every contradt is made between parties : a 
letter of attorney may be contained in an indenture without mak¬ 
ing the attorney a party, becaufe in that cafe no intcreft pafi'es to 
the attorney, 

jfdjaurnatur, 

(a) 1. Vtnt. 318. a. Lev. aio. (r) i. Vent. 6. 

Raym. 302. T. Joius, 102. (^d) T. Kaym. 67. 

li) Lcnn V. Kayes, Moor, 550. 
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Smith againfi Jones. Cafe to, 

^T^HE PRACTICE of the court of king’s bench is, for the plain- intheexj 
-i. tilFinejcamcntto deliver a copy of the declaration to the 
tenant m poUeffion, or to his wife, with an mdorlement in tLngltJb 
of the fubftance of fuch declaration, &c. an^ if the tenant do not ment iu ejea- 
appear in the beginning of the next Term, then, upon affidavit mentagaimltha 
made of the delivery of the copy of the declaration affixed to 
fuch affidavit, and of reading the indorfement, or of acquainting- 
the tenant with the contents thereof, the Court will make a rule 

the tenant to appear and plead on a certain day j ac which time, 
if he appear, he muft, by his attorney, file common bail, and enter 
into a rule to 'confefs leafe^ entry, and oujier, and leave it at a 
Judge’s chamber, and give notice thereof to the attorney for the 
plaintiff^ that he may proceed. But if the tenant in pofieffion da 
not appear, tlicn after the day appointed by the Court for his ap¬ 
pearance, and to plead, judgment by default ihali be entered 
againft the cafual ejet^or. 

In this case, a declaration in ejeefment was delivered, and 
a rule made for the tenant in pollcllion to appear and plead, v/hich 
he did, &c. {a) and afterwards withdrew his plea, and confelfed 
judgment, which the plaintiff entered againtt the cafual ejector. 

And now the tenant in pofieffion moved by his Cgunfcl to fee 
afide this judgment. 

The reafon was, bccaufc he might bring a writ of error, for no 
fuch writ would lie on a judgment againfithe cafual cje» 5 tor, there¬ 
fore the judgment ought to be entered againfi: the tenant hiinfdf; 
for wherever the defendant is in court, the judgment muft: be en¬ 
tered againfi: him, and not againfi: the cafual cjedlor ; now here he 
was in court, for he appeared and pleaded to iffucjand miglitcomc 
in at any time, and confefs leafe, entry and culler, &c. And if 
the judgment had been entered againfi: the tenant, it had becji 
better for the plaii.tifF than to have it entered againfi: the cafual 
eje<ftor, bccaufe in fuch cafe the plaintiff will have his ceffs, and 
will be entitled to an a6lion to recover the value of the * mefne * f t lo J 
profits in damages, which he can never recover by a judgment 
againfi; the cafual ejefLO.*". 

The Court enquired of the mafter of the office, what was the 
,pra£lice of the Court in fuch cafes ; and both he and feveral old 
practitioners affirmed, that the praitice was to enter judgment 
againfi: the cafual ejedor, and that he had often denied to fign 

, * A 

(a) V/liethcrhe pleaded “not papxr-boox, and gave a ngrovit tc- 

“ guilty,” and then withdrew his pleaj Wirrw with judgment againfi the tenant 
or, wljcther the plaintiff’s attorney made in poffeflion, at the fame time giving no- 
up the paper-book with not guiltytice of a writ of error brought in the name 
and when he came to deliver it to the de- of the tenant in poffeflion.—N ote t» th* 
fitndant’s attorney, he refufed to plead former leHtieft, 

** not guilty,” and ftruckit out of the 


judgment 
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judgment againft the tenant in poiTcflxon, unlefs he had pleaded; it 
is true, he pleaded in this cafe, but afterwards he withdrew his plea; 
and though he had pleaded, yet he is not a defendant until he enters 
into a rule to confels/^;^’, and ou/ier^ for then, and not before, 

he is a complete defendant, and may plead to iflue; but whether he 
appears or not, yet judgment fliall be entered againft the cafual 
ejedor i it is true, it is fomctiaies entered againlf the tenant in 
polleilion, but that is by confent of the parties, and upon a promiie 
hot to bring a writ of error. 

The Chief Justice was of opinion) that there wa-. no in- 

fiance of a judgment being taken againil the tenant in pofieflion 
for want of a pleaj that words of the rule are politively certain 
that judgment ftiall be entered agaiiift the cafual ejeflor. He was 
doubtful in this point. It is the right of the fubjedt to give judg¬ 
ment by confellion. It is likewife his right to bring a writ of error 
tipon fuch judgment, of which right he cannot be deprived by a 
rule of this court, or by any otner court whatfoever. Now the 
intent of the rule, for the tenant in pofleflion to appehr on a cer¬ 
tain day, and plead, is only to bring him into courts that when he 
comes in, he may confefs leafe^ entry and oujier^ but not to ftrip 
him of that right to which he is entitled by law, as it will if thi& 
judgment ihould ftand againft the cafual ejedfor, bccaufe no writ 
of error will lie in the exchequer-chamber upon fuch judg¬ 
ment. 'I'his way of delivering an ejedtment is in nature of procefs 
to compel the tenant to appear in court, and was firft inftituted 
in the Lord Chief Juftice Roll’s time, and never queftioned until 
now. 'Lhcre is a difterence between appearing and pleading, and 
appearing and not pleading at all. 

Eyre, jujliccy was clear for the plaintiiF, that judgment fhould 
be entered againil the cafual ejedlor, but the other three were 
doubtful. 

So it was adjourned. 

Cafe 81. The King ctgainft Tlic Inhabitants of the County of 

Surrey. 

Information for T jPON A MOTION made to difcharge a rule for AN INFORMA- 
not repairing a TioN againft the inhabitants of the county of Surrey^iovnot 
county bridge, repairing a bridge ; 

It was allegi'.d, that the parifhjoners of Mitcham in that 
county ought to repair it, which they had done time out of mind. 
It is true, that parijh had obtained a verdidl againft the county^ but 
* r l2o T furprize ; * for by certificates and other records of the 

^ J feffions, it will appear that this parifli ought to repair this bridge; 

and that they had been fined for not repairing } and that they had 
acquiefeed under that charge many years. 


Smith 
Jon ifs. 


It 
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It was insisted for the parijh^ that admitting they had re- Thk Ktnw 
paired this bridge, yet if they were not obliged fo to do, either by 
prefcriptlon or tenure^ they (hall not always be liable. 'I'hey can- 
not be obliged by prefcriptlon^ becaufe the iijhabitants of this p;ni!h 
are not a body politick, and it is not pretended that they arc obliged Cov :: rv or 
hy tenure, .S:hi>.kv. 


To WHICH it was anfwerei^ that an information againfl: the 
county in generarwas the only way to try the right; for though 
this pariih might not be obliged to repair tfie bridge, yet foiuc 
Other pariih nnght $ and fince the county Is prima fictc bound to 

repair it, it is probable that when the information is exhibited 
againft them, the inhabitants of Mitcham-, to cxcufc themfelvcs, 
may ihew who is obliged to repair it. 

And THE Court being of that opinion, the rule was made 
abfolute. 


Moffe againft Ben net. 


•^RESPASS ON the case againft the defendant, for dlflurb- 
* ing the plaintiff in his common j wherein he fet forth, that the 
tlefcndunt had covered three acres of the common field with hur¬ 
dles, and had inclofed three acres more, &c. 

The defendant pleaded, that the college of Mcwclme-t in the 
county of Oxford, was feiled in fee of the lands in the declaration 
mentioned, and being fo feifed, made a Icafe thereof to the defen¬ 
dant for life, and that he (the defendant) had a right by preferip- 
tion to have a fair on the faid common every year on luch days 
in the year, and to have hurdles to keep and iiu lofc cattle there, 
and a right to fo much ground on the faid common as would keep 
the faid hurdles froui fair to fair, andfo juftifies the inclofing three 
.acres with hurdles, and the covering three acres cum cratihus 
praditt. and aVers it to be the fame trefpafs. 

And upon a dcmin rer to this {dea. 

It was objected, that it was ill and repugnant, becaufc a 
feiftn in fee was laid iix the college, and an eftate for life in the 
defendant. 

But it was difallowcd; for it Is good reddendo ftngula ftngulls, 

• 

Then it was objected, that the defendant had juftified the 
inclofing three acres, and the covering three acres, but did not fav, 
that the covering was in^aliis trihus acris, fo that the plaintiff 
having decla'-cc- for a difturbance in fix acres, * the defendant had 
only juftified in three acres. 

The Court held this to be a fault incurable; and the rather, 
bccaufe this being an adion on the cafe for difturbing the plaintiff 
in the enjoyment of his common, the defendant might have pleaded 
the general iffuc, and have given this fpecial matter in evidence. 

BASTER 


Cafe'S 2. 

A juftificsticn 
in trefpafs, Hat¬ 
ing that .y. was 
JiiJed in fte of the 
place WHr.Rt.., 
and made jLiaj-: 
for life thereof to 
the defe-ndan:, 
hy virtue i.> 
wiiich he t ritM 
cd, i<c. is 
1. Bac. A hr. 

Common” 

(C.). 


A juAihcatioia 
in trcfpars for 
inclofing three 
acres and fotw - 
l>:g three acres, 
muftfay thatthr 
covering was ir. 
aliis tribut aci is. 
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Sir Alexander Anftruther againft Chrifty. 


'tafe 83.^ 


A n action of debt was brought in the court of comnion Writofeirorno; 
pleas upon a contrad for payment of money on South- 
^ Sea articles, a.t the end whereof the parties bound 
themfelves to each o>her in fuch a fumj for the true performance r 

thereof, &c. The plaintifShad judgment. S.C:Bunb.i7fcjv 

The defendant bros;^?iit a writ of error in the king’s bench. 


The plaintiff in theaflion infifted, that this writ of error was no 
fuperfideas to the execution on the original a£lion, uulefs the 
•plaintiff in error had put in bail according to the ftatutc 3. Jat, i. 
c. 8i .Now as to that matter, it is true, that he did put in bail, 
but the plaintiff in the original a£lion excepted againft them as 
infuficient} and nothing, farther was done in order to juftify 
them, or to put in other bail; and certainly he (hall not be con¬ 
cluded by the giving infufficient bail, as they on the * other fide 122 
vould have it i and compared it to the cafe of Reev( v. Pike (a)^ ^ 




where, 


Voi. vm. 


M 
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s« where, after the defendant had put in bail, he rhoved that they 

AiT-XAN-nCR he ilifcharged 5 but it was denied. NoW this bcinganadliorf 

of debt founded on a contrail: for payment of mOney j ther .forc b/ 
Chkiity. the ve;y words of the ft.itute ^ai/ is requilltc on a writ of error of 
th * ju g nent on fjch action> oth^rrwife that writ is nofuperfedeas 
to the cxerution. It is requillte on an a< 5 l:ion of debt on a noyriine 
poeva in a leaf:, though it is othorwii • in replevin or cevenant; 
and the re..fon w'ly it is not required {)f an executor who brings a 
writ of err(\ , is n it hec iufe it i-i n >t requiitte in t'r* original action,- 
but b •«' inf, tiiey are fjppv^fed to be igiiorar.t of the cihite of the 
teftatur. 

On TfiE ''TTTFR STOE -7 iins /srr.viv/,tliat this writ of rrror waS 
a good 'ns, and tl'..: - it is not neceiliiry to ihj-: in bail on 

fuc!^ a vn iL, It ‘'eing brongnL on a ; j I ’-mciit olilained on a bond 
fur nen-per'vir.ni'.!!<.e of c'-ven .ius (,') ; for vvher ver the debt 
h li,e6tl v‘ .l!!„ on th • ho-id, or r.ny other agreement, but 
aeo'.in s upon t;;; non-;) rior.n.ino? of ih -.icthmg collateral to that 
on which th- .ictlon f sindj.l. »h '!'c'ro he.il i*. reqif ire ; and 
tins is a bon i for pav 'u i.t ^ t •noncy for n-p>-. forn.ancc of arti¬ 
cles; It is true, the b )i’tl itivil is ir..''liKi d In t'l-- very articles, but 

: fuc.li a;', obligation and a 


ilci .nice 


thei v is no material dii 

O ------ 

bond or outc, with ^ laii.io!; p.-*;!. rmance of articles ; for 
vnerevc’ the Uvlicn is foanded on a’’ there bail is not 
rcq'Mi'it;; and To is itK cafe of JUddoipb a. •'eniM (f). 

The Court, 'rhe hatute reqi’.lr''s, that where an ai^flon is 
brought OjI a fmglebiil or bond, or contruct tor payment of money 
only, that in faeli -'afcb '.il ibr-li be given ; wliieh implies, that it 
is I otreq hfite in any other bond®]* corti aCl : It is true, this is a 
contract, but it is not fj.- pay.iient of mo'uy o.ily, but to pay it 
upon non-performance of an agreement, and lo iiot within the 
provifion of this Itarnte. But though bail be not rcquilite to the 
original action, yet it muft be given upon a writ of error of a 
judgment obtained in fuch aetioii; as for inllance, if an aiftion 
ihi uld be brought in the court of king's bench for five pounds, 
there bail is not required ; but if jiulgment be obtained in that 
adtion, and a writ of error biougiit, certainly bail rnult be put 
in. 

So judgment w'as given, that this writ of error was no fuperfe* 
deas, unlcfs good bail was j.uit in. 


(«) a. 53. Ydv. ;’7. 

(6} Cro, Jac. 350. Cio. C;ii. 50.;. 


(f) I. Lev. 360. 


The 
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C123: 


^ TSe Kin" a^awft Wiatt. 



day why it fhoiila not be {^ranted 

He now moved by his Counrd to difchrrgc that rule, Upon an 
affidavit that hi:? fault was le t wilful, but rrierelv throu'rii igno- 
fance ; ti.at he had the lii?el trom ot\e CrcivvfiiltL a printer in 
CamhrU^c ; laiu if was in Latin^ which li-e defendant did not 
• underllaiiC, and tha: he did not kiiove who Was the author, other- 
wile than by a letter which i.e rccciv'.;d fi-om the printer, and which 
Was now annexed to his affidavit, bywlncii ietter it appeared, that 
one Dr, M'lMlcton was the author : lb t’a-.t havintr Ihevved how 

CT' 

he came by this libei, atiJ having raid all ciiat he knew 
pf the author, for that realon it was inliltcd in his behalf, that 
the rule Ihould be diiehaiged, and tiiat liie printer fhould be pro- 
fecuted. 


Cafe 84. 

If a rule for ail 
im'or’.ii.it'ion b« 
graiaect agj.nfl 

tlic piintir anc 
pi:!UJhtr of alii, 
be!, and tlic auA 
ti'cr a]>pt.*ars and 
avovvj himfelf, 
the* Court will 
discharge the 
rule againft the 
pltJcr and pub- 
hjhcr, and direA 
it againtt the 

authn 


But the rule was continued on the defendant until he made oujt 
his allegation againft the prititer, who was therefore joined in the 
rule, that biith of them might be before the Court. 

In the next 'J'erin Dr. AfuldLion (a) appeared, and confcfled 
in court that he was the author of tire book. 


And thereupon the rule was difeharged againft the defendant tivA 
the printer \ and the dodor was*tomniittcd until farther coirftdera- 
^ion of the matter. i 

And within a few days afterwards he was brought into court, 
and fined fifty pounds, and bound to his good "behaviour for 
a year. 

And fo was Dr* Colbatch the fame Term, for the like ofFeiicc* 


(f?) See Fortefeue Rep. 201. 


Goodright agahtjl Opic. 
pJECTMEN'r. 


Cafe 6^. 


- Lpon not guilty pleaded, the jury found the ifa tcft itor de- 

defendant not guilty as to part, ami as to the other part there v;‘e dl his 
was aTpccial verdidf, the fubftance whereof was tlius : ' “ ‘’f to 


« A. 


» /I • , C4 

The teftator being feifed in fee ot fcvcr:d,lands, d’d, :n the vear tenants in 
1705,devife «//iiis faid lands” to five pcifons (naming them), c‘;nimon,and 
and to their heirs, as tenants in common j tiiat John Painc^ one of 

** fore bequeathed, and dl his mcaity, lioufchcld goeds, plate, and all his tftate real and perfonal, 
of what nature or kiitd foever, to 1 ). and F.. in f.-; j—■ , If C. dit- in the life of the tclbtor, 
whether the lapfed tliird pai t of his ellaus in lee lhall pafs to D. aiul K. as r jUuary legatees^ or to th« 
irir at laiuoi Uie tcitatof ?—iz. Mod. 592. 1. Will'. 533. Cowp. 

M a 


the 
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CobvKicHT the faid devifees, died two years before the teftator, * who, hj| 

another claufe in the will, devifed “all \)\% other nrielTuages, landsy 

vfJ*' i( not therein before given, devifed, or bequeathed,” and 
«• all his money, houfchold goods, plate, rings, &c.** and “ all 
hts eftate real and perfonal whatfoever, of what nature or kind 
** foever,” to his two nieces Mary Buce and Mary Opie, their 
heirs, executors, and admininrators i that the teftator died without 
matting difpofition of the faid Hfch part of his lands; otherwife than 
by his lail; will as aforefaid. 

The qiieflion was, Whether the fame fliould defeend to the heir 
at law of the teftator, as not being difpofed by him in his life, 
becaufe the devifee died before him ; or, Whether it Ihould pafsto 
But.e a;',d Opie as refidijary legatees by the latter claufc of the will, 
as an eftate not before difpofed by the teftator ? 



Those who akgved for the IrJ/or of the plahtttjf who wz% 
heir at law, infifted, that this fifth part of the lands ftiould defeend, 
becaufe it could not pafs by any poflibility to the firft devilec, for he* 
was dead before the teftator j therefore it muftneceflarily reveft in 
him, and by confeqiience muft defeend to his heir at law ; that 
there Is no cafe wherein it has been refolved, that a refiduary 
legatee in a will fliall carry the lands which have been before dif- 
pefed by the fame will, though it fhould happen that they cannot 
pafs to the firft devifee, either by rcafon of death or any other 
incapacity ; that wills are commonly guided by the intention of the 
teftator, and that there was not a word in this will which Chewed 
he intended thefe lands lliould pals to the refiduary legatees ; nei¬ 
ther is it pretended by them that^ie knew the firft devifee was 
dead. Now it is a fettled rule i|| the conflruftion of wills, that 
both as to the pcrlons taking, and as to the eftates which they take, 
all muft arife from the intention of the teftator, which intention 
muft be collected out of the words of the will itfclf: now here are 
no words in this will which import that the teftator intended thefe 
lands fhould pafs to refiduary devifees. 1‘hls being premifed, and 
it plainly appearing by the firft claufc of this will that the teftator 
had difpofed “ all his lands,” therefore the words “ real and 
“ perfouiil eftate,” in the laft claufc, fhall be intended a devife of 
his chattels real j for it is abfurd to fay, that what he had before 
devifed to one in fee fhould go over to another (a). Befides, he 
having devifed “ all other his real and perfonal eftate not before 
“ devifed,” there the word “ other” is a relative, and cannot 
refer to any lands before given, but makes that claufe as ftrong 
if he had excepted the lands before devifed, by particularly naming 
12 C 1 them, becaufe there muff be * other lands to fatisfy that word, and 
^ which ^y€re not devifed before ; but the lands now in queftion 
were devifed before. But admitting it to be the intention of the 
teftator, that the fifth part of his lands fhould pafs to the refiduary 
legatee, yet if the words in the will be not apt for that purpof^ 


thofe 


(*} Sec the cafe of WJklnfon t. Maryland, Cro. Car. 447.449. 
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Aofe lands will notpafs ; and foit was refolved in the cafe of Sued Goot»»ieii» 

BtTTitr (tf}» The cafe which comes ucareft this point, and 
which probably may be objected on the other fide, Is the cafe of 
Wheeler v, TVatfon[h) : I'he teftator devjfed a manor to 7 *. S, for 3» 

fix years, &c. and afterwards by the fame will he devifed “ all the 
“ reft of his lands in Somerfetjhirey or clfcwhere, to his brother Ventr. aS*S. 
“ and his heirs j” it was adjudged, that the reverfion after fix Fortefc. Rep. 
years pafl'ed; but in that cafe, and feme other of the like nature (t), *®^.** 9 * 

It appears in the wills themfclvcs, that the teftators had other 3 *wil. Rep. 63. 
eftates to oiipofe, and that they ufed fufticient and apt words to 
pafs them. 


E contra. The queftlon was truly ftated on the other fide, viz* 
whether the fifth part of the leftator’s lands (hould defeend to the 
heir at law, or paf. over to the refiduary devifccs as not difpofed 
befi're, becaufe ''fob)! Paine^ one of the five devifecs, died in the 
life-time of the teftator, and by confequence it could not pafs to 
him ; but it feems plain, that it fhall pafs to the refiduary devifees 
bythelaft claufe of this will, bccaufe at that very time when it was 
made it was not difpefed to any other perfon wivatfocver j for it was 
then the eftate of the teftator, and could not be the eftate of 'John 
Paine, becaufe he was then dead •, therefore ic muft neceltarily 
pafs by the laft claufe in the will, as the real eftate which the 
teftator then had, and which he had not difpofed before. As to the 
word “ other,” it is reftiained to that very claufe by which the 
teftator devifud his chattels, and cannot refer to adevife of his real 
eftate of any kind whatfoever, bccaufe it was a devife to the 
refiduary devifees and their heirs ; now it had been in vain for the 
teftator to have mentioned the word “ htirs,” ii^.he had not 
intended the lands (hould pafs to them. And 'as to fuch 
intention, it may reafonably be collcftcd out of the words of this 
wUl, that he did intend they (hould pafs i for otherwife he might 
cafily have worded die claufe in this manner, “ and all other my 
“ real antiperfonal eftate not before-mentioned,*’ inftead of “ not 
before * difpofed ;** fo tliat his intention feems to be, that 
if, by any accident interpofing, his land (hould not pafs to the firft 
devifees, then they (hould pafs over to the fecond devifecs, as a 
rejiduum not before difpofed. And though probably a lawyer 
might have ufed other words than the tcltator had done in this 
will) yet that is nut to be confidered where his intention is fq 
plain } for if the form is not good, yet his intention being clear 
-'-♦hatwill help the form j but in this cafe the whole will is good and 
formal, and there is no room to objedi that it is hot fo. It is 
tru>2, it was objected by the Couufel for the plaintifF, that it is 
abfurd to fay, that after the teftator had devifed his lands to one iq 
fee, that they (hould go over to another ; but this is mifrepre- 
fenting the cafe ; for it is no otherwife to go over d'an in cafe any 
ac9ident (hould happen, that they (hould not p^s to the firft fpeci* 


*[ u<SJ 


(a) Raym. 40S. Vent. 341. a. Mod. (e) x. Lev. ata. 
313. a. Vent. ai$3. 

m Allen, aS. 


I. iaund. 18 a. 

*. 
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CSooBkiAHT fic devifee; as if the teftator (hould dcvife a particular futn of 
pgatnfi money to one, and all the reft of his perfonal eftate to another, and 
it {houU liappen that this particular legacy could not pafs to that 
legatee, fhall not the renduary legatee have it before the executor? 
Certainly he fhall; and yet in that rerpeeft the executor has the* 

fame to chattels as the heir has to lands; and as for cafes, 

there arc none in point. 

The Court. An cxnutor has not the fame right to the 
perfonal eftate as the heir at lar-x has to lands, becaufe an executor 
is no more than a truftee niacle by the teftator («), but an heir is 
to fit in the feat of his av.c -tlor. But as to the principal mat¬ 
ter, if a particular cllato for life liad been devifed to J hn Paine 
(whoclictJj, with remainder over, fuch a remainder had been good} 
and fo ir. Perkins.^ io8. h. loq. a. and folhoulJ this ; and there is 
no objection agaiidt it, but that it does not appear in the will that 
the teftator had anything to difpofe, he having devifed “ all his 
“ lands” before, by the firft claufe in his will, to fiveperfons and 
their iicirs. 

No judgment was given (^). 


*[ 127 ] 
Cafe 85 . 

previous to ri. 
Cco. T. C. 4. f. I. 
if a partifular 
day w.i-i appoint¬ 
ed by tiic charter 
of a Ci'iporation 
for the iKdticn 
of a, jnayor or 
othtr corporate 
oEiccr, with a 
power of ho!<’- 
ing over, tiv. y 
could not pro¬ 
ceed iv. fucli 
, election on any 
Othtr day in tiie 
year, except on 
ibe diath or re¬ 
moval of the 
mayor for tiic 
tiir.e being. 

^^1$. C. ante, i|i. 

port. X32. 
^a. 3^4. 


(rt) See the cafe of Sir Richard Raints, 
Carth. 4 Wiuriii.^ton i’. Langliam, 
Tree in Chan. N;choias v. NitliolaS, 
I’rtc. in Ch. 51.7. and jr. Med. i 6 z. 
accordant. 


{b) See the c.nfe of Wright v. Horne| 
port. 221. 


*Tbe King (ij^ahifl Mayor and BiirgefTes of Tregony, &c, 

A MANDAMUS w'as dlre«J\ed “ To the mayor and biirgefles" 
xX c« of ‘freyony’* to choofe a mayor, and fwear him into that 
office, 'rhey return,that the borough of Tregony was incorporated 
by letters patent of king 'James the i'^;jy/,by which it was provided, 
that the mayor and bargelies lhall for ever after proceed to cletft a 
new mayor on the Tncj'day ne.xt afr. r M]chaelnias~‘day ewery year, 
and that the new ;uayor thus tdected ffiall be fworn by the mayor 
in being before he goes e i»t <d’ his office, and that every mayor 
fo chofen fliall continue in that office until another be duiyeledled 
in manner as aibrefaid ; and they fartlux returned, that the day of 
eledtion appointed by their charter being paft, they could not 
proceed to a new election, unlcfs on the death or removal of the 
prefent mayor, &c. 

f 

It W’AS iNSis PEP for a peremptory mandamus^ that they niight 
proceed to a new election, though the day for that purpofc, ;;p- 
pointed by their charter, was paft, bccuui'c that day was only 
dire6lory j for if the mayor ftiouid be iicic on that day, or out of 
town, yet they might proceed to cle£t a new mayor at any other 
time. In the calc of Hicks v. the Town of Laiincejhn {aj, in 
Cormvally it was held, that if the king incorporate a town by the 


(a) In the king’s bench, in Barter Term, 8. Car. i. i. Roll. Abr. 514. 


name 
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Mamc of “ rhayor and eight aldormcn,*’ with a claufa in tlie The Kinc 

Jetters patent, that upon tiie deatr. or removal of any alderman it 

(hall be lawful for the mavor and the reft of the alciermcnj within 

eight days after fuch death or rcniov.-.i, tc>/.Ic.;t another alderman t*icoky,&c. 

in his pJllCC, thev may) though IU> c.loai<>!i he within the eight 

days, choolc another at any time alter, becanle filch 3 pOWCl* iS 

incident to the Qoiporation crcat(‘d ; and the afVirmative power 

which they h ive by the charter itfclf to choofe w ithin eight days, 

&’c. docs not takeaway the power which tiieyhavcby impUciitioil 
as incident to the corporation. 

. On thh other side it was arf ued, tliat: there being no ex-r 
peption taken to this return, it mnit tiiereiore be good. And 
as to the other point, tliere caiiijo: be an election but on the very 
day appointed by the charter, unlefs upr>n the dcatn or removal of 
the mayor. * In thefe ce.fes a ?n.inJ{U>ris is ula.illy granted to fill * f 128 1 
up the body incorporated, for tiie fake of the in'iieritancc and fnc- ^ ^ 

ceilion ; but hero the corporation is full, fo trierc is no occalion to 
go to a newclcftion of a mi.yor. No,’/ ii being retunivd, that the 
day of elc6tion appointed by tlieir cliprtt r is paft, they cannot 
proceed to a new c lt c- itMi, unlefs on the death or rv,moval of me 
prefent uayoi. If tins be not true, thru ii ought to li.ive been 
traverfed O'l thgot.'- ’r tide (n) ; andthc mayor an l burg' ucs migiit 
have taken iliue, or have c marred ; and upon a verdiCt o judg¬ 
ment on the deir.\!iTcr, tliey might ha’, e damag •?. and colo a''- -n an 
action on the call ; and there being neither a iraverle nor de-tiu: rer 
to this return, this is a good anfwer wliy no peremptory mandumu^ 
li^all go. 

Then IT WAf: oiijECTEDto this firft writ of maihlamus, that A mandaptut 
it was not wc'l directed ; for it was, “ I o the mayor and burgcllos com, ia;-.d.ng 

to elect and fvvear a new mayor j” wiiorc is the power of admi- Jfoyor and 
niftcring an (sith is in the mayor only. It is true, a mandamus 
is not to be fuperieded withou-: a return frit n.aile, be'-auic by a .s ai* 

return thcfaCtougiir to appear juuiciallybefore theCourt, but where tliouei, tr.e 
there is a reiurn, .is in this cafe, and it appears that the w rlt i‘ wrong ‘n.i/or alone if 
directed, in fncii cafe it ought to he ipiadi.d. I'lic differerice 
is very plain between a writ lO elect: and a writ to fwear anoiner qj 
into an ohicc ; for the one may lie tin eel d to the wiUik body 
corporate, but the* otlier n ult be dir. tfteu to him alone cho hath 
power te> admi .liter an oath, and nobody can h:;v'c that pov,er 
.hut ^ ipecial .. orus from the king^. '1 h neltirc tiiis mandamus 
caiYiioc be good, bteaufe the e’::ecution tliei .id would fubjedl tiic 
pcrfoii executing it to an iniormatioii, for ul'urping an autiiority 
wdicrc he had none. 

The Cour t. Here arc two objc'6tiou:s made totliis////«r/vwrr.* 

FIRST, that the writ is not good; and, secondli, mat me 
corporation cannot proceed to e-ioof.* a new mayor on uay other 
day tluui tlic very y 'appointed oy tae charter. 


(.1) Sec 9. c. ao. f. 


li 4 


The 
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KtM« The objcftion to tbt urit is, that it is direiled “To the 
againft jc mayoj. ^nd burffeil’cs t » eieft an i fwcar a new mayor,** which is 
Bvrczssks of wrong ; for though the mayor .;nii burgeflcs are to elect, yet it is 
Tazgoi<y,&c. the n .iyor alone v/ho mull '.idi nuiiftcr an oath to the pcrfon, for the 
burg' ffes c.inn''‘t; theref >' c this dirciSion Is wrong. But this may 
rec(M’. e a ver'< plain ?’r.v< r by a reafonablc confl:ru6lion of the 
ipacter diflt'jutively m; the manner as diredlcd by the writ, the 
* 129 J words being - - r juretU * fcciindnniaHtkoritutcm vcjham’” 

fo that it is a wnt to t'rri body corporate to clecf, tlicy having the 
inheritance as to the eiciSlion ot a mayor; and It is a writ to the 
mayor, who has a fpccial power toBvear the perfoii elcdtcd into the 
office j fo that recUcfhi. /iugvHs^ the writ is well diredlcd. 

And it could not be othcrwiil, unlefs there had been two writs 
granted, the one to eleft, and the otlier to fwcar the pcrfon elected; 
Jo that this being a minirterial writ is fo far good. It is true, all to 
whom the writ is dircdled arc to do fomething, viz. they arc to 
elc( 9 :, and to be prefent when the perforj clccled is to be fworn ; 
and there is no material dilFcj eticc between one man being fworn 
by another, and being fworn in the prcfcnce of another j fo that 
thofe who are prefent when the new mayor is fworn may fo far 
be faid to have a power to fwear him, for the mayor himfelf does 
no more than being prefent, it being ufual for the ioivn-ckrk to 
admiiiifter the oath. 


SothatTiiE CHIEF QUESTION ill thiscafc is, that where a certain 
day is appoiiited by the charter for the mayor and burgeffis to 
proceed to the elcdion of a new mayor, and that day being paft, 
whether they can elect on any other day in that year. • 

And Tiiy-‘C ourt was of opinion, they could [a) not, unlefs 
upon the death or removal of the mayor in being; for if they fliould 
cledt on any other day, it is not fecur.dum auihoritatem given by 
tiic charter. And there can be no inconveincnce if they (hould 
itay till another day appointed by the charter'for tliem to choefe a 
new mayor, bccaufe it is exprcfsly provided, that the mayor elected 
fhall continue in his office until another is duly choCen, which 
cannot be but upon tiie very day appointed, as aforefaid j for where 
they have no pt>wer by their charter to chufc on any other day, 
their corporation /hall be di/iblve-l rather than they iliould make 
an election on another day ; and tins Court cannot compel them 
to chufe a mayor on any other day, v.’hcrc there is a mayor already 
in being {L), 

So a peremptory mandamus was denied. 


(fl’l By II. Cio. I. c. 4. f. I. if no the corj-oration who have a rlg/«t to 
ekilion (hall Lc made lipon the day, or vote may proceed to an vicAion in th^ 
Within the time a]rpointcrl by chai ter or manner direded by the ilatute. 
nfage for fucb ekd*on, the members of (//) Sec 9. AnnCf c. ao. f. 8. 


Waller's 
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Waller’s Cafe. 

T he court was moved to ftay proceedings on a feire facias 
brought againft the there being a writ of error depending 

in THE KXCHLQUER-CHAMBER. 

The Court, * The rule in the cafe of Myer v. Arthur {a\ 
upon a morion illthiscourt in EajUr Term, pi the feveuth ycarof 

George the FirjU was, that if the defendants in t\\<i fclre facias will 
confds judgment, and enter into a rule to pay the debt, or to 
deliver up the principal within four days after t!ic judgment fliall 
be aflirnicd, the proceedings on t\\cjciic Jacias iliall be flayed. 

The Chie r Justice was of opinion, that the like rulefhould 
be made in this cafe. It is true, the plaintilr in the feire facias 
is to have judgment in: uediatcly againlt the bail, but he is tied up 
from filing out execution until four days after the jui^ncnt lhall 
be affirmed, and then, on non-payment of the ^/ebt, or not ren¬ 
dering the principal, he is at liberty to take out execution, and by 
this means expences will be faved on both fidcs (/»), 

(«; 1. Stra. 419. Cole- V. Euckland, 2. Stra. 87*. 

(i) Sec Aldridge Snowden, port. Rich.'.idion v. Jelly, 2. Stra. 1270. 

Everett v. Cray, i. Stra. 443 * Capron v, Archer, 1. Burr. Ivt.p. 34®* 


Cafe 87* 

The proceed- 
inga vi'.jcirefadat 
againlt hail ihall 
be flayed oa 
their conteffing. 
judgment, and 

entering into a 

rule to pay th« 
debt, or deliver 
up the p^incipa^ 
Within four days 
after judgm^m 
aflirmed. 


Aldridge a^ahtjl Snowden. Cafe 88, 

T his was llkcwif.- a motion .to fet afulc a judgment againfl the 
bail, where the 'i. cnr\(\. fci> rfac'.iii againlt thorn vv’s returnable 
fen the thii'tcculh day of and the writ of error was allowed on 
the fame day, and notice given between three and four o’clock, the 
fame day the bail furr. iuuurjd the principal, and then judgment 
was obtained agaiiift il.e hail j and for an authority in point, the cafe 
of Mj C! v. jlrthur (a) was cited, where it was refolvcd by this 
Court, that after a wi it of error is brought on the principal judg¬ 
ment, the proceedings upon a feire facias againft the bail lhall Hay, 
and the bail fhall have four days alter the affirmance of the judg¬ 
ment, to render the piincipal, or pay the condemnation money ; 
and upon the authority or this cale, a rule was now made for the 
plaintiff to (hew caufc, &c. why the judgment fhould not be fet 
allde, and all further proceedings flayed. 

-'•^Jiipn another day a motion was made to difeharge that rule, 
becaufe the bail ought to render the principal, &c. on the very day 
that'the feirefacii‘s was returnable, otherwife the plaintiff 

mutt have judgment, and it ought not to be let afidc. It is true,, 
the bail have brought a writ of error on the very laft day allowed 
by law for them to render the principal, and gave notice thereof 
abgut three of ffie clock in the afternoon, but did not render the 

(a) EAfler Teuu, 7. C/t. i. i. Strange, 419. 


principal 
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Atnsin^;* 

Snowden, 


principal till nine days afterwards (a), which cannot difeharge the 
bail j neither is it any foundation tofet afidc this judgment againft 
them. 


f !'’! 3 * The counskl^^;;* tie .7^’//like wife cited the cafe of Mjer 

■ V. Arthur to prove, tiiat they ought to be difeharged, tor in that 

caf* the fecoiid [i \rc I'-icias w.’ returnable th ’ thi.-teenth dviy of 
Fturujrx^ which was t i * lail day of Hilary 'i'erm^ and notice, 
given, tliat a writ t t'e; ror /.n allov. ed two days befor.' ; arvd the 
plaintiff intendin.g to procec.l ■' n the fecond fclre facias was lioppc<| ■ 

upon a motion. It is true, ti'e render of rlie princjiKd on the day 

thefeco. (1/I'/Vt'y^<o-/V\ is rct'.iri;abK-, would be Ox., '-te, if the writ 
ofc'Tor did not !v Ip it; but that being brougin. !>eforc the return 
of the {j’.-coii'i jcfi'c iucias^ the bail liath tune uiitil tout days after the 
affirmance of the judginent. 

To wii^H it tvas npfve'-i.(U that this judgment was regular; 
andlbou:;l*if the bad nah iouw before the return of the fecond 
Jcirc f icu sy and Htoved tlu; vVourt that proe x-diugs might be flayed 
r.gnlnff ihon, there might liave becji fom iiidulgcnce ; but when 
tlv^y did not m..kc auy iii)plicaUon till after the judgment was 
ligned, it ought not now to he fet ahde. 

Prat t, Chii’fjujlicc, Application to flay proceedings againfl 
bail,by rer.f n oi aWrit of error brought by the principal,ought to bo 
made before judgment figned ; for Inch writ of error ofitfelfisna 
fuptrfci'te-as to ihe ivrcKecdings agaiiifl the bail. Ilovvever, on the 
circumfhmccs of ti e eaft;, fiucf notice was given of the allowance 
of liie wait of error, 1 iliink in rcafon ami equity thejadgmc\;t 
oumit'to PTfet aihJe, p-.ying coils. 'J'lu-hail may furrender thCb^ 
principal a.t aiiy i>.u t of tiie d,iy of the returti of the fecond fcirs. 
facias, —He was of opinion, that it was neccllary tomove the Court 
’to (bay proceeding;. ; and if tiiey could be flayed upon a motion, 
tl'.en if tlie dcrenJ.uits paid colls, und the plaintiff' was put in as 
good a condition as iftiie moti.on iiad been made in time, the Court 
may ffay the proc. ediings, though tlte motion was made out of time ; 
and tlKr’i uih.:;-, becaide it is againll the bail, who ought to b© 
favoured us fur as pollibic. 


Fort KscuF, 'juf.icr. Such furrcnder oti the return-day of the 
lull f:':rr faci-ii rnuft be m..d,- fcAiitc Curia. Tliis judgment 
}?'r.ain{t th ? bail is firi 'riy regular, and ought not to be fet afidc.,, 
M'b.c Haying the proceetlin'us agidnlt the bail, when the j^incipid 
brings a wi itof eri'U, is inert ly an iiuiulgencc of Uie Court, even 
v/hen the bail move in time. AW ihv proceedings are pall, for 
judgment is olduined. 'l ids cafe differs Iroin the comn.ton motion 
to iiav proceedings on the bail-bond ; for that is j*ever granted 
hut by nuV-ing tire plaiutiff’ffcme of his debt if he rccovcri for the; 


(rt) §j^ari, if t;.;y not ferrcntltr 
♦hc principal < r. t’... v'.gv i iimc »!:iy, and 
ivin I'.tf.ac jiKFMnLi.t n.-.-'.i.d ; hue hew- 
evtr, it *5 tv ; 4 in I'lial tiic uiii.-udi.r t^ould 


r.'.t lie nvyic till afi. r the regular time, 
aa.'.vid lt>r ihrtt puijK-fe was expired j 
htc..tifc ot';t rwife t’.i.. motion had been 
|j«.cdl«.f» —No r E w t.'.i J'.itii.r idliLn. 

judjjmcat 
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judgment on the bail-bond (lands as a fecurity for the debt. Atnune*, 
When proceedings againH: bail arc flayed on a motion made in 
proper time, if the judgment is afterwards affirmed, the bail are 
allowed four days to furrender the principal after fuch affirmance. 

The Court made a propofal to fet aiidc the judgment, if the 
hail would be bound to pay the dcbtabfolutcly (without an ejed^ion 
to pay tlic debt or/urrender the principal) If the judgment lliould 
be affirmed. J ^ . 

Which not being agreed to, the rule for (hewing caufe was 
difeharged, ^ b 


trinity 




TRINITY TERM, 

The Ninth of George the Firft| 


I N 

The King’s Bench. 

1723. 

air John Pratt, Knt. Chief JuJilce, 

Sir Lyttlcton Pow^s, Knt, 1 

Sir Robert Eyre, Knt, V Juftices^ 

iS/r John Fortefcue Aland, J 

Sir Robert.Raymond, Knt, Attorney General* 

Sir Philip Yorke, Knt, Solicitor General, 




The King again ft Alexander John. 

U PON A MOTION in Trinity Term laft, a rule was made for 
the defendant to fliew caufe why an information in 
the nature of a quo warranto fliould not be granted againft 
him, to {hew by what authority he came to be mayor of Lejlwi- 
thiel^ in the county of Cornwall, 

In Hilary Term following caufe was (hewn, that by the charter 
of incorporation a mayor is always to be cleelcd out of the capital 
burgefles, to continue in his office until a new mayor be duly 
choifen ; that the defendant, the prefent mayor, was never a capital 
burgefs, and coufequently could never be duly chofen mayor out 
of thofe burgcfTcs 5 and therefore is no mayor. 


Cafe 89. 

Formerly, th* 
Court would 
grant an infor¬ 
mation quovw^ 
rar,to to try the 
right by which » 
corporator held 
his office, al¬ 
though he had 
been fixtun yeart 
in quiet poflef- 
fiun ofit. 

Poll. 166. 


The anfwer was, that he was chofen a capital burgefs in the 
year 1697 ; that as many of the inhabitants as are now living 
faw he was duly elected, excepting one John John^ who now com¬ 
plained againft him j and that having fo long acquiefeed under that 
cledlion, it {hall not now be brought in queftion, it being a {landing 
rule in cafes of this nature, that they {hall not be examined in fuch 
remote degrees j for if they {hould, then they might enquire whe¬ 
ther 
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T*t Kino thef the defendant was a freeman feefore he was a tiirgefs, and 
cgeiinft whether he was a burgcfs before he was a capital burgefs, which 
Alexandsr would be very inconvenient; * that the defendant was cholen 
mayor in the year j 706 } and that the corporation, for fome 
differences arlhng amon-'flr thcmfclves, did not proceed to any 
election of capital burg^llls nnce that time ; fo that this borough 
wanted afii-'ficicnt number of fuch burgeflesfo'’:lc(:l:a new mayor, 
. and for that rcafon the defendant had continued mayor ever fince. 

Pratt, Chiefyujlke^ was of opinion, that the fa£t was plain 
that the defer. :ant had been mayor of this place for ftxtcen y ars 
together, whic!; i? ufuffir.icnt caufe for an information (a) j fothat 
the rule was made r.efolnte, and the parties vvei c left to try the 
right upon this iiift-niiation {^j j thougli one of the Judges was of 
opinion, that rs, inandauiui to cicala capital burgefs and a mayor had 
been a good and proper jrethod. 

Afterwards a trial '.vas had upon this information, and a vcrdi<Sl 
was found for the plaintiff. 


It was no W mover to fet it ancle, and for an attachment 
againff yohn yohn for not producing the corporation-books at the 
trial, according to a rule . f court made for tl'.at purpofe, and with* 
which he was ferved (c;. 


4. Com. Dig. 
** Franckifcs” 


(F. az.). 


As to the firft part of this motion, viz. to f(;t afidc the verdidf, 
the Court took time to conf.dcr i'-. and th..?; Fei'.TKscirE, yuJiUe^ 
would in the? mean time coniult v. i -.ii Buron^ who tried the 

caufe?, and oort hir opinion; and .'fterwards informed the 
Court, tha. bad i^.oice with ova Baron, wlzofe opinion was, that 
the vordidt was not againn ^"ddence, but that the proof was only 
by oiii. v. itnefs, taat .endr.-.t v/as a c:ipit:d burgcls duly 

clecSlcd i and that the evicl lir e th ^t it was not a dae election was 
given by 'fehn 'John only, rod no ir'.•.•c ; and Lhai' ic v/as objecSled 
againft his evidence at the iri;.'. b:.:t ..eobjedlion was over-ruled, 
and he (tlie Baron) was {mu Ih: ' viLh the verdict. 


ITowcvcj, it was moved for a new trial, upon a fiiggcftion that 
this y.'».» yohn^ who was the only witnefs againlt tho defendant, 
kept the corporation- books from rdm, fo that they could not be 
produced at the trial, he being ferved will: a ruie of this court to 
produce them j audit was faiihennoveu, thatmight 
be granted againit liim for a contciiipt. 

It wasir fifted, tlzatif this verdict fhould ffaml. a great inconve¬ 
nience muil neceflarily follow j for it would avoid ail the adts of 


(a) The opinion of the Chief jufi.ee 
Upon tliis p.-int was, perhaps, tbun-.led cn 
an idea that the rj{;la of holding ever in 
this cafe was afxtdted by the ft. tute 
5, Anne, c. 20. f 8. by wliicliitis cnafltd, 
** 'i'hat no perfon to vvlioin It Lilf s to 
** prelide at the election, and make r; uirn 
• ** of any member to ferve in pa: Lament, 


who hath been or lhall he i.n fucFi 
annual office foi- one whole year, fiiall 
** be Capa: Ic to he cliofcn into the lams 
“ ofiite for the year immediately enfu* 
« ing.’* 

{!:) 1‘cft. 166. 

(f) See 32. Cto. 3. c. 58, C 3. 


this 
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this corporation ever lince the defendant had been mayor ; for if 
he was not a lawful mayors-then all the corporate a^ls done by him 
fere void; 

* The counsel on the other Jide argued, that ^lis was a good 
Vcrdift, and given upon ^ood evidence, and ought not to 1ft let 
afidc, ora new triai gruate becauf* the Judge who tried the caufe 
was fatisfied with the verdict, and reported tb.it it was given on 
good evidence ; and that to argue a right from the long poflellion 
of this office, wiicni that right had been tried upon an inronnation, 
and fotiiid againit ihc dcfcnd.Mit that he had no right, was a new 
fort of defence, and a very llrangc one too. It is cruo, "hcpollef- 
fion might be given in evidc.-nce, that ho had a rirdit to vote att 
mayor, he. becatjfe every officer dc fnldo has fiich a right; 
but ccrtllinly h s right to llic office ilfi.lf tan never be dcicriTj|ied 
upon a trial of hi^; ritdit to vote as mayor. It is true, there was a 
rule made for this john “'fohn to produce the corp )ratioa-hoo!;s at 
the trial ; but .is to that matter he has po.'itiveiy made oath, that 
he hath m t thofe books, and that he does not know who hatli tlicnij 
and therefore he lhall not be in contempt without a wilful default. 


Tnt K(k6 

agatnji 

ALF.X.ANOtt 

John. 
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The Court. There is no mom for a?! ottuchmrKt^ becaufe 
Jthis perfon has not difobeyed the ruh.-, anJr/ new tried nedl not be 
granted, becaufe tliat would be againft tlie report of llie Judge 
before whom this trial was Ij.kIj who was fulsiu J that tile verdict 
was not againft evidence ; fo tli;it notliing is offi.rcd for a new 
trialy but only that the long contiiueincc in the {'.ofleffion of this 
mayoralty fuppofes, that the defenda#t liaJ ;• riglif to he mayor, 
and the inconvcnicncy, if he was,not mayor, would be to avoid all 
the corporate ails done by him as mayor for many yeis*: iaif pair, 
K is true, if the queition had been at the trad, w'ieetiier tire de¬ 
fendant had a right to vote, or not, or w'hetlu r he ha-l ta.ken the 
oaths or received the facrainent vvitliin tiie titne lin.leedby the lia- 
tute, in fuch c.ife his being mayor de fatfo^ and a long acquiefccnce 
under fuch amayoralty, would be a in'>ng evidence for him j but 
when the queftioii only w'as, w! -..her nc wasuidy elected intothaC 
office, that is a qiieflion co.ice. o.ing toe rl^'hi, and in fuch cafe the 
long pofl'effion of the mayoralty, . r the many iacoavcnieiicics that 
would follow if he was net duly elected, ought not to be regarded. 
So that this verdict being given on gfiod eviJ.ence, and fo certified 
by the Judge v/no tried tiie caufe, ili.di not be let aiide for any of 
the rcafons before-mentioned. 


And thereupon * the rule was difchr.rgeJ, againft the opinion of 
Fortescue, JnJlicey who was for the pollcffion. 



The King agahift Harrifon. Cafe 90. 

A N INFORMATION ill nature of a quo xvarranto was moved for Information In 
againft the. ftewarJof a court-leer, and again:? the baililF and nature of a qw 
the conftabbs, for iinpaiielling a jury not dulv fummoned, the 

* * .0 ^ ' .1 ucwanl of a 

ktt for impanelling a jiny not duly fummoned. 

bailift' 
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^ bailiff being the proper officer to fummon them, who fhould be all 
freeholders, for they only have a right to be jurymen } bftt there 
AftRuoM. futnmoned, and fix other perfons who had no right 

being prefent in court were fworn of the jury, and fix freeholders 
beings likewifein court refufcd to be fworn, bccaufe they were not 
fummoned, neither would they ferve with thofe who had no right 
to be of the jury, whereupon the fteward fwore fix more •, and the 
jury thus conftituted by the fteward of tw'elve perfons who had no 
right to be jurymen, chofe the bailiff and conftables. 


A rule was made for the defendant to fhew caufc why an infor¬ 
mation ftiould not go againft him. 

He fticwed for caufe, that the fix freeholders who appeared in 
court^were duly fummoned, but that they refufed to be fworn of 
theory ; whereupon theftev/ard fwore a jury out of fuch perfenS 
^ho were prefent jn court, which he infifted W'as a good deftion, 
which jury chofe the two conftables and one bailiff of the manor, 
and that this was theconftant courfe of chufing fuch officers ; and 
that it would be dangerous to make a precedent of trying the right 
of chufing fuch men by a quo warranto* 


The Court. Here is no room for any complaint againft 
the conjiahlet or the bailiff \ but if any, it is againft the Jieward, 


•[136] 


And therefore a rule was made for the Jieward to attend, and to 
fhew caufe why an attachment fhould not go j and the rule for the 
reft was in the mean time enlarged. 


Cafe 91. Til'’ King againft Atbos, Father and Son. 

An indiftment 'T^HIS CAUSE began in Hilary Tcrm-t in the ninth year of 
for murder J- ffl j. TH£ ATTORNEY-G ENER AL mOved, ill 

^''"dfeffions*!!! Term laft, for an habeas corpora directed to the gaoler of the 

WWrt may be common gaol in the county of (Z») Pembroke^ to remove the bodies of 
removed by Thomas* Jtholht father and Thomas Jtho the fon from the gaol iit 
fwrflri into the Pembroke to the keeper of the gaol in the county of that 

next Erghjh being the next Englijl) county to Pembroke., and likewife for a 

direded to the proper officer to remove the 
was commited j indiUment found againft them in Jvalcs (c)^ and to the coroner of 
ind therefore a 

murder committed in Fmbrohjbire may be tried In the county of Hereford ; for by the llatutes 
r6 . Hen. 8. c. 4. the a6 Hen. 8 . c. 6. and 34. & 35. Hen. 8. c. z 6 . llic juAices of aflizc in the next 
Snglijb county have a concurrent jidriJd.^ion throughout all IKj/c* with the grand feflion.—S. C. i. Stra. 
SS 3 * 3 * * 33 °' **^®‘”* “ Aftioii” (N.). 6. Com. Dig. “ Walci” (B. 1). 

(j) The firA motion was in Hil. 9. ftatutf we may grant fuch certiorar ; and 
Get. The reafon given was, in order that we arc alio warrar.ted by former precedents 
tliey may receive their trial in the county on Mr. Harcourt’s fearch ; as Rex v. 
of S3/of, the next county, accord- David Davies, 3. Car. i. 

ingto the Aatutc of z6. Hen. 8. c. 6. f. 6. (A) There was no rule in com. Pern- 

Lev. 118. Mod. Rep. 64. The county broke in EaAer Term, but only in com. 
of Pimbrtkewzi formctly one of the anCicnt Htrford. 

counties.—Cur, By virtue of tliat (c) See Lev. 118. Mod. Rep. 147. 

Petnbrokejhirt 
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Pnnhrohepjlre to remove ihe inqmfition taken by him upon the Tut. Ktvg 
view of the body of CTeorge Ft/iw.'iinj who was muiclercd by the 
father and fon in a barbarous manner, and for which an indi^imenc 
was found again ft them in irric:. Sox,-. 

On motion toft-tafidc the former rule‘it was fa!d, that Mr. 

Attcrk KV founded his motie.n upon tiic ftatutc 26. Ih'n. 8. c. 6. 
f. 6. by which it is ena6lcd, “ tint J-ifticv S of peace and of gaol- 
“ delivery in the counties next adjoining to /AV//-’x, wlicre the 
“ king’s writ runneth, may ii. ar and detciarfinc all felonies, anti 
“ their acceftaries, comniltteil in iralcs^ or the marchers thereof j’* 
but this claulc cx'tcnds only to In ilfinps warclur^^ and not to any 
of the ancient csiinties in Bcftdi'S, the aiiircfiid ftatiite was 

altered about c'giit years ait.r it was made ; for by the ftatute 
34. & 35. Hen. 8. c. 26. by which IValrs is divided iiito twcl .-c* 
counties, -.md Judges ajipr.iixted to keep their fe/ilons in the (aid 

counties, it was cnached, “ 'Tint thofc Judges inighr hold pleas of 
“ the crown in as large a manner as the Judges in Jl'^cjhv.h'.fier- 

HaUi and that they ftiaft taujuire, hear, and dc;tcr"iine, all cri- 

minal oftcnces wluitfocver ci.nmiittcd witliin their h.viTidlimits, 

“ and adminiftcr common juflic-e to all the king’s fubjeefs there, 

“ according to liie laws < f Riighnid.'^ So that by this lubfjfp.icnt 
‘ftatutc the dcl^andants ftiall not be p>jt t(» llicir trial clfewhere, but 
only where the faiSf is fupipofed to lie committed, which, in tiiii; cafe 
ViA% \n. Pembi^okcihirc ; if it iliould be olherwife, then all criminal 
cafes which the | udges in have powe»* to hear and determine 

by the ftatutc laii-mentioned would bo removed to jC'/zgAW, where 
ho who is pooreft, c ither the prnfccutor or the criminal, mutt 
fuflbir, for want of money toln'.iig and lupport his witneftes in an 
RngliJJj county. If might bo for this rcafon that a ciiminal 
jnuidted in cng!:t to he tried there. 

Tiir Court tcxik time to confulcr thefe ftatiitcs, and dcclj rrd, 
that if it was in their power they would grant the motion made by 
Mr. Attorney, bccaufe it was very difHcuIt to iiavc jufti-ee 
'done in IValeshy a jury of /i^r.yhTr«,forthcy arcaii relau -ito one 
another, and therefore would rather acquit a criminid thr:; have * r x 1 
thefcandal that one of their name or relations fhould be hanged ; ^ 

and that to try a man in IVala for murder was lii.tc tr viiig a man in 
Scotland for hiph treafun, thofe being crimes not .much re.garded in 
thofe refpedtive places. 

The Court, at another day, declared, ti.at it v/ouldhe ’neiter 
only to grant the /.nd/cas corpora witliout the ccrir/rari ; for if both 
fhould be gi'antcd it \ 'fc’Oliifl CK- lav the profccp.tion, bec.auio if the 
indiShnent viqinjiiion fiiouid be removed, they come b '.th i:’.r.o 
court the next Term, and i.ot before : and ihevmuft both be ibnt 

* 4 

down by to the nextalii'/os in lTcrcford..^Vivz\\ would nor 

be until March following ^ to tiiat the defendants c/vKl not be 
tried before that aifri C - 


VoL. VIIT. 



Thx Kino 
agti^nji 
Athos, 
Father and 
Son. 
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But THE Court fiid, that if the attorney-general 
would cuter a noiic profequi as to the indiftment already found in 
Punhrrktjhire^ then the defendants might be indited again for the 
fame fad in Herefordjhh e-t and tried at the fumnier afiizes, which 
would be the bell and the nioft fpeedy method. 

Thereupon a nolle profequi was entered, and ^ (a) habeas eor- 
pra granted, and the defendants were indided and tried in the 
county of Hereford-^' and both found guilty of murder. 

But bccaufe their Counfcl inhfted, tliat this was a mif-triaU the 
Judge who tried the defendants would not givefentence to execute 
them. 


The Attornf.y-Ctfner al thereupon moved, in the begin¬ 
ning of Eiijlcr Term-, iji the ninth year of George the Flrjl^ for 
a babsiis corpern to bring up their bodies to the Court, that they 
mieht receive fcntence of death, and for a certiorari to remove 
the record, fo that the Court might have all before them to give 
judgment. 

All which was jrranted. 

w 


And accordingly about a fortnight afterwards both the father 
and the Ion were brought to the bar. 


Their Counsel objected, that their trial in an EngUJh county-f 
and by a jury of Engl/Jhincf?, was a niif-trial for if it were good, 
it mull be by virtue of the llatutc 26. Hen. 8. c. 6. as aforefaid; 
but it could not be good by that llatutc, bccaufe it extended only to 
thofc counties which were lordJl}}ps snarchers,-And not to any of the 
afitient counties in JVaJes-, of which PefnhrokcJJjire was one, and 
there werefeven more, {viz.) Glamorgan-, Caerrnarthen, Cardigan, 
Flint-, Caernarvon, Av.glejea, and Merioneth. It is true, by that 
flatute it is cnadted, “ 'Fhat the Juftices of gaol-delivery in the 
“ cduniicsnext adjoining to JFales, where the king’s writ runneth, 
“ lhall near and deternune felonies, and their accetiaiies, comirut- 
ted in Wal::, or the marchers thereof; and that an acquittal of 
] felony in any * lordfliip marclicr lhall not be a bar for any perfoii 
« indidlcd for the fame within two years next after fuch otfence 
“ committed fo that it feems plain that this ftatute relates only 
to the lordjlips mv’ ehers, who cbiimed fcvcral privileges, as to ac¬ 
quit criminals upoii payment of fmes, &c. which was never claim¬ 
ed ill any of the old counties. 


The Attorney-General, the otherftde, infilled, that all 
was comprehended by that ibitutt; 26. Hen. 8. c. 6. iind it 
is fo explair.cd 10 be by the fublcqucnt llatutc 3... & 35. //?;;. 8. 
C. 2(). by which Wales was divided into twelve counties, whereof 
eight were declared to be the ancient counties asbefore-meiituuicd, 
and four otlicrs were made by the ftatute 27. Hen. 8. c. 26. viz, 
Radnor, Br cl knock, Montgomery, and Denbigh, 


(a) S^.Tie, Whether this L-.h. rrp. 
femovgd them ininicdwtel/ iiom Fur.-. 


broke jraol to Uerrferet jjacl, or whetlicr 
lljey were firll brought up hither. 

But 
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But at the define of the prifoners, they h:id Coanfel afligned to 
argue that point. 

Afterwards one of the (aid Counfel nio/ed for ^ ca/>y of the writ 
Ofhuhaas corpora hy which tlie prifoners were rcinovetl from Pern-' 
broke to Herefordy and liL wile tor a copy of i\\c certior'ari by 
Wilich the reCOrdiWUS removed^ il anv laeh ther^' was j and if imt, 
then for a copy of the order by \vnic!i :!',;y v/ere brought to 
Herefordy be it what it Wwuid, ib that t!i;y inig’nt h.-ive the whole 
proceedings belbre tiiein. 


The Kik4| 
againji 

At nos. 
Father and 

i>ON. 


But this motion was not {’■ranted. 

O 

But the prifoners had 
'I'he cask being appointed to be argued this Term, 


a conv of t'lieir record. 


Krtti.kRV, CounfAfor tbr pr^:!:> ,<y infilled, that their trial in 
JL rcford for .imrder commirted. in P. rdr:k^dArCy was a ’.iinfi a 
fundamental prie.ciple of the v:oin:non la-.v, which apjvdnts^th.it all 
trials Ihal! be Prr p.ircs ; and tliat by neigliboar:-, upon apivfumo- 
tion tiiat o yioLnutur lo tli.'.t this mult be^ ri 

■ w/-/.»v.7/at commtm law. 'Miis is a canf.-of very great confer- 
qacncc to the principality of //'.-An, becaufe if a fa^committed 
there might be tried in an Enolijh coivUyy then the riehell man 
will always bring his canfe t(» be tii< d ill na; j and as it Iras been 
already obferved, the pf’or man rnul{- fu;;-'; r Ibr want of money to 
carry all his evidence thither, either for In:-, defence, rn- to nrofe- 
cute another ; e.nd no -ribns arc fo w'eli ribie t,. jtidige oi iiie rruiii 
of what is fworn, as live neighbours of a witnefs ih wiiom iic is 
known, fo that !)y this means a powerful a-iJ a rich man may pro¬ 
cure fueh evidence as fo have credit where lliey are not known, 
when the fame perfo.’-s might have no manner of credit by them 
who are their neighbours, •• it nmit be admitt'-d, tint fuch a 
trial could not be at common l.-w, neither is it allowed by that 
ftatute 26. Hen. 8. c. 6. as they would itninnatc on the <Hiicr fide; 
and this may appear upon thercafon of malcingthai itatiite, which 
was as follows; In forme-rages, wlien the ilrhcns wcie drove 
cut of Knglandy e.\\<\ retired amongfi thcmoimt.iins in IralrSy they 
would frequently mafic iaroaus in a lioiiile manner into En^hrndy 
their native country ; to prevent which, the ki.ngs of EuAand 
gavelar'^e tr ids of lands to fume of their moll powerlul fahjecis 
on the b- rder‘', ami taefe v/cre called hrdjidps :rA::rs ; a;.d facii 
lands vV'iicn ttie .fimgs fif.-pt y>n tiiofc ironiicrs, or which reverted 
tori* ero.M by fo.teitnre-, or oth->nvife, we.-c c;;iled the kin;'’s 
lordfhxps r.uirc •’•j. i.at afterwards thefi: irrdi mnrehers pret-end- 
ingto i'f'.mc^ K:riv:igant privilege.-, without anv o. nmerof right, 
therefore tni^ fi-.tu e vas mad-.- to curb them, ai-.i v.ms calcnlateJ 
for that '-erv purjmle. i - plainly appears another itatutc ^ 
made the very next year, tnc a 7 . Hen. 8. c. -xv. by which IHales 
w.iS iiiC .’•p-'rat al, united, and a-inexed to Enrlrindy - and “ that 
all perfons bora in IHalrs Ihoulu enjoy the lame liberties as the 

N i • ‘4 Englijh' 
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“ niid iliat “ the laws and flatutcs of this realm, amt 

“ no:ic other, ilv.iuid be iiad, iiibd, and executed in I/'tf/rj,” aitd 
divers /,;r. jT \verc by tliislaft llatute united to Englijh 

cGunt 'es^ and otiiers to l.f t ijh and the rcfidue were divided 

into new and prnticel.-.r comities by tltomfelves, and thofe were 
Brfch::cky AE;:tg:f/u-ry, -Mul i fo that the eight 

old counties are not within that avtl, but. only thofe four 

counties which we .e cut out of the IjrdJJApi marchers. It is true, 
there have been i’everal etlempts made to bring trials from thofr. 
oid counties to die nv:xt Bnglijh cs.'/ttlrSy but fuch :itt--mpts never 
yet prevailed ; yet fo fir they have gone as to obtain ccrtioraris to 
remove indielments taken inriiis 'cry county of Pemhroke^httCAW^c 
thofe are declarations tor the hing, wnich he may remove where he 
pleales. BeiiJes, the court of king’s bench has been formerly of 
opinion, that they had power to remove inditftments out of thofe 
counties, to ice uhetLer they v/ere good, and that they might quafli 
them if they were '.rot; but that if tiiey were good, then to remand 
them bac.< by nitiUmus into the proper counties by virtue of thofe 
very fiatutes. Jiut the Judges were not ref dved, that inditSiments 
thus removed could bo tried in the next EngUJh county \ yet after 
fcvcral arguments at bar, in tiie thirty-firlt year of ^^uen Eliza- 
heth-i whether a certiorari would lie to remove an indictment out 
of Caernarvon^ .or nor, the Court would not determine it, and 
therefore that indictment was tried in the proper county. And 
wherever an indictment was removed, there is a quare how the 
Court muft proceed upon it. In Chelle's Cafe (a), which hap¬ 
pened in the ninth year of Charles the Fitjl^ which was an indict¬ 
ment for murder found in Anglfca^ and a certiorari granted to 
remove it, the Court declared that they were not yet refolved, 
that it could be tried in an Engiijl) county (Z>); and Vaughan, 
Chief JnJiice^ who was a native of IVales^ and may for that rea- 
fon be prefumed to have ftudied the law relating to that country, 
was of opinion, that this flatutc 26. Hen, 8. c. 6. related only 
to the four counties taken out of lordjhips marchers [c). The 
words of that ftatute upon which this queftion arifes are, “ that 
the offence fhall be tried in the next Englijh county adjoining 
“ to the lordfhips marchers, or other part of Wales where it 
“ was committed.” Now it is to be confidercd, that Wales was 
originally a kingdom of icfelf, afterwards a principality^ and fub- 
jected to England by king Edivard the Firjl^ in the year 1282 ; 
and afterwards by tne ftatute of Rutland^ it was provided in what 
manner civil anti crimiriai caufes fhould be tried there j and there 
is a claufe in the ftatute 27. Heti, 8. c. 20. by which Wales was 
incorporated to England^ “ that the faid flatute fhould not extend 
“ to derogate from any other a£l before that time made for the 
“ trial of murder or felony committed in any lordjhip marcher^ or 
in any county of England next adjacent thereunto,'' which is 


(o') I. Roll, Abr. 3r4. Cro. Car. ‘’'ji. 
ReX V, ^ 1 ..tv. jxt. 


Vanch. 413* 
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jin evident proof tliat the fiatutc 26. Hen. 8. c. 6. did not ir.clude ThsKikc 
all Wales. As to the claufe, “that fucii ofl'ences (luill he tiied ardnft 
“ in the next Encjijh coi{ 7 ity adjoin! hl*; to the lordfliips marchers, 

“ or other part of IP'ah s where they wore committed,” there the 
word “ f'K'h” is a relative ; aiul it is in ^lic eiiaiting part of the 
(latutc, and tiierefore tmdl: refer to •omc antfcedent, which mnlt 
pe to foine crime mentioned in the preaiiibic, and the words 
“ other part of Wales where the ofi'cnccs were commitied,” mnft 
be intended other parts which were neither,v/ithin the la djljip: 
marchers^ or within the old counties. ^ It is tlic opinion of Lord 
Cake that all ftatuters ought to he interpreted fo aS the inilO- 
.cent may not furfer; and that to Confirue an act by itieii, is the 
beft foi t of conifruclioii, bccaulc it is c:: vijceribiis cauf-v'y but if 
this adt (hould be conllrucd as th - prc.fecuiors would have it, 
then it wcuid ta.ke aw'ay all juriidieljrjii iro;n JVaieSy and maicc 
the flatutc itfelf of no cnidf, for it weald be abfurd and incon- 
filbent to exclude all ILalcs from a ju: •<di(‘-t:;)n of trvir.g olFciices 
bv removing the indictments into w hen this very 

fiatute exprefsly gives a jurildiciicri to ; for it provides, 

“ that all felonies, and their accclia.iv s, co.nmittcd in the countv 
“ of Mniomthy Ihail be enquired, in nd .\;.d d-iiermined in the 
“ counties of Cacrnar trjji or b.dcrc i!;e jufllcc of l\ortb 

ll'uleSy or his deputy, and by an i.:q i -.d oi CLicrnor-vm or An- 
glejea.'* BcTides, by the aforci-'.:d; iia^ufo ay. Hen. S’, c. 26. 


C.'UlCi^U, 


of incorporating Jl'aus with A;;/;/ n 
“ perfons born there thall enjoy :;ii 
“ England flio cri’y'^)' -y' and it is cc’tain’iy ; 

and privilege fer a man to be titled by \y.z cry..: 1 - and iK ighbour?, 
which privilege has been ej.j>'yed by the /7 ,yi!>4iver lince the 
making that Itatute, which is i.ow abi^vc a In. 


“ li.at all 


cr 1 d j. ciS c* 
dnaldc hbertv 


durin'j; all that time there is U’ ) inihmc 


ted years ; ana 
:r. cf rsircvin!?- 


any trial from citlicr of the (.Id Ji'tijd coi-‘:i;,'s 10 iv.- ,,-Rd in an 
adjoining Eigi/Jb connty, and it wciiM be ver) laird to ina.k.e a 
prcci-dent for that purpc.fc after f'ch a length oi time, 

Sr.cONDi-V, It was obji-eled agaittid the r.cord, to the in- 


dibtment on w hicli 

tnc piiioners wc 

of was, that tlie gr 

.. 1 } V • j 

IV 

(nan-.it 

ad inquircnunni pro 

e r: 

>/ /* 

1* -/n.'ti. t 

of foinething atilins 

• \.ill 

"It. 

that cc 

arife in that count) 

, bm ; 

:n 


The Court. 

This 

is 

tlu: con 


r.; 


unty; 


ere 7 //;'..7/ i’i' onc'ut- 
■h.', which mulf bo 
but h.iC t!ie iacl did lujt 


foreisrn treafons or felonies, and I'lere is lui vii'.iei\nce, thuvn-h in 
the*lail: cafe the oiFence i^i tin- inJicLincr.t is l.ivl to be comnditcd 
in that county where the enquiry is ; for ti.e (!.cute of 26. Hen. S. 
c. 6. f. 6. has declared that thele oil’ences ‘‘ h,.Ii be enqinied of 
in the fame mannt r and form as if tlic fame !u.d been ccimnittcd 
V^Uhin the faid Ihire.” 


(ij) Co. Lit. Ji. Hob. 3:0. 

N 3 


If 
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It was argued cn the other fide^ that though it was the fun¬ 
damental rule of the common law, that trials ihould be had per 
pares, et de vicincto-, yet that rule will be of no weight when the 
manner of trials is altered by a^l of parliament, as it was in this 
cafe, and that upon due coniideration and for the advancement of 
jufticc. Now as to the ftatute upon which the prelcnt queftion 
arifes, it is as full as words can e^eprefs it, “ that * tlie trial of a 
“ f.i( 5 t committed in JFalcs may be in the next -Engliji) county 
for by the plain .and politive w-ords ol the a£t, all IP'ales is included. 

It is true, the lordjhips marchers are often repeated in the ftatute 

26. I/en. 8 . c. 6 . and from thence it is inferred, that it v.ms made 
toredrefs fuch abulc s which were committed there. But it is plain 
that this is a remedial law, and made to redrefs all abufes, as well 
in every county in Wales as within the/5;Y//7j//>r warr/urr j and 
there are claufes in it which meet with every abufe, as well within 
the one as the otlier. It is true, the lords marchers did pretend to 
have feveral privileges and immunities which were never claimed 
by the rell of the people in Wales., and thcrtforc this ftatute 
(which was made for the remedy thereof) was penned with par¬ 
ticular claufes to meet with tiiofe mil'chiefs ; as wiiere they pre¬ 
tended to a privilege that none of the king’s minilleus fhould enter 
into their territories ; and a privilege to pard( n murder}:', and to 
acquit perfons w'ho had committed capital offences upon paying 
fines {a), and that fuch acquittal fhould be a bar to any iubftquent 
trial fur the lame fac!:; and ilicrv-forc it w as jirovidcd by this ftatute, 
“ that noacquitud :n the l^rajhips marchers lliould be abar toatrial 
“ in an Ev.^Ufo if it was profecuted within two years after 

“ fuch acquittid,” which claufe, though it is general in the ftatute, 
mull be intended an acquittal by paying a fine only {b)’, for this, 
being a remedial Lav, was calcuL.ted to meet with ail the grievances 
in Wales. 'I'hc ftatute 27. lien. 8. c. 5. which was made the 
very next year, romplains of want ('f jufticc in Wales, \/hich is a 
proof that the flatute 26. lien. 8. c. 6. intended likewife all 
jyales,\os indtfifdtuw aqu'ipcHet univerfale \ therefore this act in¬ 
tended all the old (cnntiis as well as the lordfaips fnarchers. And 
further, the ftatute 34. ^ 2S' dhen. 8. c. 36. recites “all Wales 
ai;d in the faid recital there are thefe words, “ though the ftatute 
26. Hen. 8. c. 6. was never put in execution in the counties 
“ gI Jlrglcfca, Merioneth, or Cat rnarvon, it ftiall be ufed as law 
“ in them as well as in h'ertth Wales, r.” ^ Now Pembrokejhire 

is part of South Wales. It is true, no cafe comes up to the point 
now in cueftion ; but yet, for the rcafons before mentioned, a trial 
in an Enrli/h county f<;r a fact committed in Wales is good. In 
that cafe mhc King v. Thomas {c), tl^e defendant pleaded cuter 
fois acquit when he Ihould have demurred to the jurifdidlion; and 
the extrajudicial opinion of Vaughan, Chief Jujtice^ in that 


(<i) See the cafe of Rex v. Thomas, 
j Sid. I7y. J. Lev. 118. 

{b) lo by the Aatute 34. A 35. 
8. c. 36. 


(r) I. Lev. 118. 


cafe, 
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tafe, is the only opinion againft a trial in an EngUJh county^ but 
it does not appear what induced him to be of that opinion. This 
ftatutc 26. Hen, 8. c. 6. appears plainly to be made to enlarge the 
king’s jurifdi^Slion, which was wanting in JVales^ and for the ad¬ 
vancement of jiiltice; and therefore it ought to be conftrued fo 
that all the claulcs therein may {land together, and not that one 
fhould make the other void, but fliould be expounded by each 
other, for fuch a, conftruction is ex vifceribut caufa^ as well as a 
conltrudion of the enadting part by the preamble. Now in the 
Cnadting part ef this ftatute, it is faid, th. t julliceS ofgaol-delivcry 
“ in the counties next adjoining to the loY(ljhipunaTCb 6 VS^ Of Other 
“ part of IValcs^ may hear and determine all felonies and their 

accjflaries committed in JVales. or the marchers thereof,” which 
words “ other part of IValci*' can never be intended (as inflfted 
on the other fide) other part thereof which was neither within the 
lordjhips tnarchers or the old counties^ becaufe there is no part of 
Wales but what is within one of them. And fuch counties there 
were ever fincc Wales was united to England,, as appears by the 
ftatute 12. Edw. I. c. . called Jlatuta Wallia, where there are 
many good laws concerning the divifion of it into counties; and 
fhciiffs were there, which thews that it muft b" then apportioned 
into counties. It was the exprefs judgment of the parliament 
34. & 35. Hen. 8. c. II. that oftcnccs done in thofe old counties 
might be tried in the next Uvljoining EngUJh county, by virtue of 
the ftatute 26. Hen. S. t. 6. aforefaid; for by that hrlt ftatute it 
is appointed, “ that oft’enders in Aderioneth may be tried in SalopJ* 
and fo might thofe of Anglefea or Caernarvon,, though the a»Sl 
26. Hen. 8. c. 6. was never yet puf in execution there; yet by 
the aforefaid ftatute it was declared to be in force there, as well 
as in South Wales, which are general words. So that by the faid 
ftatute 26. Hen. 8. c. 6. it was thought neceflary to curb the in- 
folence of the lords marchers, and to prevent an acquittal by pay¬ 
ing a fine to be a bar to a profccution * of a criminal in an EngUJh 
iounty for a fa<Sl committed in fVales, fo as fuch profccution 
wascommenced within two years after the acquittal. V aughan. 
Chief yujlice, admits, that an exigent and a capias utlagatum went 
into the ancient Weljl) counties ever fincc the reign of Edward 
the E'irjly though not into the lordjhips marchers', and the reafon 
was, becaufe they had no iherill's in the faid marchers ; and as to 
the inconvcnicncy of removing caufes into EngUJh counties, there 
is none, as pretended on the other fide, becaufe the profecutor is 
never allowed to remove the caufe without good caule ihewed 
but the king may remove his caufe at pleafure. 

Pratt, Chief JuJlice, faid, it feemed one of the cleareft cafes 
that ever was. And ( inter alia) as to the cafe quoted from Roll. 
Air. 394, 395. and Cro. Car. 331. the queltion there was only, 
Wheiiier a certiorari would lie ? We have granted one : and I 
think wc arc well enabled fo to do; for ccrtiorarii will lie into. 
Wales,. 


Thi^ Kik* 
agawjt 
Athos, 
Father ak9 
Son. 
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Th» King 

agairfi 

Athus* 
Father and 

SvN. 


Cro. Car. 4 ';S. 
53 r 

Wil. R(rp. 'yO. 

Srr A'.;-. Rep. 
175. 182. 


The Court. All that can be faid for the prifoners has been 
fully urged by their Counfel, but the Court is bound by exprefs 
and plain woids in this ix^i of parli,i!nent, the preamble whereof 
coTnpIairis of “ tjircnces in 7/ which are [ccnei al words^ 

ana comprchendall ; and in th.e enacTting part it is declared, 
fnat the rnifchlefs were “ ail over IFaL's, but greater in the lord^ 

Jh'ips /fuirebirs fj that it is [.lain the parliament intended to 
giv e lomc remedy to the wIjoIc, that it might be adequate to the 
mifehief, and meet ic in as large a manner as poffible. Now 
thofe general words in the enacting part, {hall never be retrained 
by any words introducing that part} for it is no rule in the expO'* 
lition of {latutcs to coniine the general words of the enadiing part 
to any particular words either introducing it, or to any fuch words 
even in tiie preamble itfclf. It is true, Lard Coke [a) commends 
a conil:ruciion which agrees with the preamble, but not fuch as 
may conftnc the enacting part to it. And of the fame opinion vyas 
Holt, Chief JujJice^ in Chambers'% Cafe who was tried here 
for a murder committed in Barcelona in Spain, who faid that trial, 
was good by virtue of the ftatute 33. ITen. 8. c. 23. though the 
cafe was not within the mifehief recited by that adt. 

Eyre, Ju/Iice. Tl’he fame refolution wa.s given about two 
years ago in the cafe of Rex v. Elym at the Old Bailey (r). 


[ >45 ] 


FoRTEscuF,y2!^Av. The like conftruflion wms made of the afl; 
of I <. cc 14. Car. 2. c. J2. f 21. Rex v Inhaiitantx of linjj'ord (u). 
Ho thid, tnat he w'as peifuadcd ll.is jurifdidion would bciparingly 
exccjtcd, and never unlefs the jullice of the caufe required it 5. 
then fore it will nut be a conr. qucnce, that no felon will be ever 
tri-d in ‘■iic proper coiuiiy in Bo tb-it upon tlie whole it 

mull be auhiiuic.i, that a pi j.in.ble iivay be a good cNpr.fitor of a 
liatute ; but wha'ii w.a'. odhre l on th; otjior lule is not properly a 
preamble, but onlv i)it;a..,'.n: ii\e ti. ;i; •.ii4..‘-tin j):..; oftiie llatutc . 

belldcs, there was a time '..I.en : .r we;p;(.a;iibies ij acts oi 
parliament, and yet they wcie good ; m'/J even at this time pre- 
a;iiblcs are no more then rerit..! > of inconveniencic.s, which da 
not excl.ide any other to which a remedy i:: given by the cn.acling 
part. li is true, there is an extrajudicial opinion of Lord 
VLmjgiian agaiiill fuch trials in an Eugiijh cminly but he being 
a native of If ales, might De prejudiced infivomr of his country, 
and bis notes w’ere never icvifcd or defigneJ by iiim to be printed. 
As to the objedtion, that part of If ales is cntrufled with trials of 
fadtr. .'riling there, as t!i;it an eftbnee in Merioneth iheil be tried in 
An:lfca\ and tiurrefore it would be ineonfiltcnt to f.iy, tli.at ^he 
jurifdiction (hould be taken from the wnole when it is ex'prcfsly 
given to part *, the arifvver is, that no jurifdidtion is taken from 
Wales, beeaufe tills liatute gives t!)e kin,g only .a concurrent ju- 
rifdiclion to have the criminal tried in the next Englijh county at 


his 


(.?'! W. lonrs, JC-J. 485. 

(*) 


(lij Arit*.’; jy. 
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bis ele^Slion ; and the rcafon is plain, for the JVdJhmen had ufurp- TkeKi»«i 
ed privileges to which tliey had no manner of right j therefore 
thcfc rtatutes fhcw that they defcrved correction ; and in the enaffc- Fj^the* an# 
iiig part ail IVales^^ is included as wci| aS “ the lovilfiips Vfinv-^ 

« chers:** fo likewife where it is laid, « that if jurors in ff^aics'* 

(which words include the whole) “ did not according to evi- 
‘‘ dence, they fliould be punilhcd by the prefident and judges by 
“ fine, &c.whicii is fuch a feverc check upon juries, that it 
would never have been cnaclied without fonie piece of injuftice or 
partiality notorioufly known and reprefented to the parliament in 
thofe days. It is admitted that there is no precedent in point for 
•fuch trials in an En^HJh coioity the reafon may be, becaufe that 
ftatutc 34. & 35. iicn. 8. c. II. tells us, thaf. “ the laws were 

not put in execution.” 

And for thefe reafons, by the opinion of the v/HOLt CoyRT^ 
it was adjudged that this was a good triad. 

The Court thereupon ordered, that th.e prifoners fiiould be 
brought up on another day to receive lentcnce ; and accordingly 
they being brought to the bar, 

It was moved In arrc /1 of judgment^ that the Court could not 

but that thev onirht to be remanded into 
/e judgna nt a 
s eiven to the 
the caufe, and to him only. 

But upon reading the fiatute, the words were, that the prifoncr 
“ Ihould be tried and condeinned* as if tlic fact had been 

committed in the next EngUjh comity and certainly this Court See 5. Burr, 
plight pafs fentcnce on a criminal convicled in an Englijh county, ^797* 

So that motion was over-ruled. 

And thereupon fentence was given, and a rule of court was 
made to t»ie marshal of the king’s bench to execute the pri- 
foners oiv-' Friday the fifth day oi 'Ju'y^ who accordingly did * P 146 ^ 
execute them at the common (a) gallows in the county of Sce Vtm. 93. 
Surrey {b), 

(a) Square, If it was not at St. Tho- *' prox. poiloflab. Trin 9. Gu." (which 
mas’s a Waterings. See Sira. 553. w:o ti.e Leeui Saturday m that Teimy 

(i) This rule was nude “ die Sabbati, 


tn 

Ju;ige of afiizc who tried 


proceed to give lenience, 
HereforeiPoire^ to receii 
this ftatute that power i 


The King agahijl Burnaby. 


Cale 92. 


IF 


ON A MOTION for'a certiorari to remove an indiilment for The Court will 
a murder committed in Anglejea, upon an adidavit that the ff'*- 


profecutor feared fooic partiality in U'aEs^ and theick.re that it 


to IcniOVC 
an ind.ftmtntof 


vurder from JVuUs, on the profccutcr’s afiidavit, that lie war informed by his foiicitor tliat the dc-« 
fendant had made prefeiits to tlie gentlemen of the eounly j hut on lull and cii-ar evidence of probable 
p.utiality the trial lhallbe had in the next fcar.'y.—Ante, 155. Stia. 553. 1. Roll. Abr. 394. 
l^ro. Jac. 4 ‘^ 4 * Cro. Car. 24^* Siia. 7 ^ 4 " Haie, 157' J.fl. R 2. Burr. 83*1. 4, Burr. 

^4:7. Cowp. 751. nctu. Dough 751. 2, Hawk, P. C. ch. .ry. f. ^5. 

• might 



Thx KrNQ 
egahfi 
BUX^ABY. 
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might be tried in the next Englijh county^ for the defendant was 
bailed, and had made fome valuable prefents to the gentlemen of 
that county, as the prolccutor was informed by his folicitor j 

A RULE was thereupon made for the defendant to Ihew caufc 
why a certiorari fliould not go. 

At another day it was fliewedfor caufc, that if trials fhould be 
removed out of IVaUi into the next Englifl) comities upon fuch 
uncertain allegations5 there could nc\ cr be any trials there. And 
firft, as to faying he was bailed, that could be no reafon for the 
profecutor to fear any partiality; for the djfenviant was bailable by¬ 
law, beenufe by the coroner’s inqued, the f;idt was only found 
chancc-mctHey : and as to the prt leiits made to the gentlemen of 
the county, the afhdavit was only, that he was told fi by his foli¬ 
citor, who probably might tell him what was falfc j therefore he 
ought to make a pofitive oath of tiiat matrer, othervvifea certiorari 
ihall not be granted. Beiides, in this cafe both the prifoncr and 
the dcceafcd were natives of Hol'an;!^ and inid no manner of in- 
tercil in Jyaies ; fo tliat there is no colour to fear any partiality, 
but thatju/lice will be equally didributed. 

THE Court. Where there is a jult re.ifon to induce the Court 
to believe that pai ti..lity ’.viU b.- {liewed on cither fide, there the in¬ 
dictment ihail be reme.ved into an county: but the truth of 

tiiat matter will be fulpcc'tcd, wiiere it is upon the moii'm of cither 
the prifeier or prolecutor, and in fuch c.de there mult be a full and 
clear afft-Javit to imiiux- tiie Court to grant a co tiorari j but wheie 
it is at the inflance of the attorney-general in behalf of 
the crown, i^fnali be granted without an affidavit; therefore this 
rule fiTil! he let afiJe lor want of a fuffieient affidavit, but the 
profecutor IIkiII have leave to move it again upon a better, 


* 


Bek Collins. 


A WRil' OF ERROR coramvohis reftrien, was brought on a judg- 
ment given in tiic court of king’s bench. 


The queftion was, Whethe;- 
allowed by the Coint r 


It was 


a fiipnfedeas before it was 


It was arguf.].' that it was not, becaufc this writ is different 
frean other writs of error, for it is only that the Judges Ihall re¬ 
view their own judgment; and being i'ucd out of'I'erm, it is no 
fup erfedtas without allowance by the Court in 'rerm-tinie. Neither 
is any other writ of error a juperfedcas before it is allowed, becaufe 
it is talcen out of one court to reverfe the judgment of another; 
and he who takes it out may keep it in his pocket without giving 
notice; f(>r which realtm it v/ould be very inconvenient if fuch a 
writ of error Ihould be a fuperjedeas. 

It W'AS said on the other fide, thatthis Isas good a fupetfede'as 
as if the writ of error had been fued out in Term-time, for the law 
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has not fixed any certain or determinate time for fuing out writs 
of error to reverfe the judgments of this court in the exchequer- 
chamber ; but fuch writs are always allowed by the fecondary, as 
well out of Term as within; and a motion was never yet made in 
this court to allow a writ of error. 

The Chief Justice and two other Judges were of opi¬ 
nion, that it would be hard that the execution of a judgment in 
this court fliould be delayed by a writ of error allowed by a fecon¬ 
dary ; for if that (hould be fo, then any man may avoid the execu¬ 
tion for a whole Vacation, at the expence of no more than one 
Ihilling (a). There is certainly fome variance between a writ of 
.error of a judgment coram nobis reftden. and other writs of error; 
for the one is directed to the Juftices of this court, and therefore 
fhould be allowed by the Court, but the other is direded to the 
Chief Juft ice only. 

Eyre, JuJlkey was of another opinion. He cited the cafe of 
Lowns V. Carter, in Chief JuJlice Holt’s time {b), where a 
writ of error was adjudged a fuperfedeas before it was allowed. 

It is true, there is a difference between this cafe and other writs of 

error; but the reafon is plain ; for where writs of* error are * [ 148 ]| 

brought in the exchequer-chamber, or in the house of 

PEERS, to reverfe the Judgments of this court, they are always 

directed to the Chief Juftice alone, bccaufe he is to certify the 

record ; but where a writ of error coram volis rcjidcn.is brought, 

there is no record certified. Bcfides, there never yet was a 

motion in a court of l:iw to allow a writ of error, becaufc it is a 

writ of right, and due to tli& fubjfedt debito jufiitia. But 

admitting this writ is no fuperfedeas before the Allowance, yet 

it is a good fuperfedeas after it is allowed, as this was, by ths 

SECONDARY, and before notice ; and fo it was adjudged in the 

cafe of Smith v. Cave (c), in which cafe an execution executed 

was fet afidc; but the want of notice excufed the contempt. 

(rf) Thtrcforc, altliough tlic allowance cofts on a judgment in nonfuit in any cafe 
of a writ of error is of itftlf a lupcrfdcaSf mcrt-ly hccaufe a writ of ci rcr wasallow'ed, 
ami the fcnficc of the allowance only to Box t’. Bennet, i. H. 151 . Rejj. 432. j nor 
bring the party into conienipt if he pro- ancxecuticnonanyjudgniein,ifitappcar 
cecds, jaques v. Nixon, i. Term Rtp. tlnit the writ of criorwas brought n)erely 
27y.; Perry v. Campix;ll, 3. Term Rtp. fer delay, Mitchell v. Wheeler,a. H. £:. 

350,; yet the Court will not fet afide a Rep. 30. 
defendant’s execution for the colts of a {i>) 

nonfuit fued out after the allowance of a (e) 3. Lev. 312. ; and fee Dawblgne 
writ of error, btcaufe the W'l it of error v. Davy, Dyer, 244. ; Eyres w. Lenthal, 
can only be for delay, Kempland v. i. Mo<l. 112.; and Poph. 132. Vent. 

Maccaulay, 4. Term Rep. 436.; nor 207. 

Will‘the Court fet alide an excetAiun for 


The King againjl The Univerfity of Cambridge. Cafe 94, 


M andamus to the vice-chanccllor, matters, and fcholars of Timeallowcdto 
Cambridge, to rettore Dr. Bentley to the degrees to which he ihew caufe to* 
had been admitted by the university, and had been furrepti- niar.d.tmus. 
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tioufly degraded (as was fuggefted), or that they ftiould (hew 
caufe why he ftioiild not be reftored. 

The counsel for th? Vniverfty dehred time to (hew caufe why 
a Tnarulavzus fhould not go, for that there were fjveral old books 
and charters vvhich were nccelLry to be inipecled before they could 
Ihcw caufe. 

And thereupon the time was enlarged for that purpefe. 

And upon another day 

Jt was argued for the XJ>:2vcrf:ty^ that by virtue of a charter 
given to them by Ell^aietL^ tiiey had a court of judicature 

to try and determine all mailers arifing v/ithin their jurifdiction, in 
which court a plaint was levied by Dr. M'ullLton againff Dr, 
Bentuy, and tlicreiipon a fijrViinoiis vas fent by the beadle to 
the which he received, uvA\no\iCcc'rtt':'.}ptitousn;ords of the 

court, for vvhich he was degraded, and from which no appeal 
would lie, no more than a writ of error would lie for impoling a 
fine bv a temporal court for a cotilempt, becaufc every court of 
record is entrufted with the final judgment of what fliall be a 
contempt to their authority 5 therefore if an appeal or a writ of 
error would lie in I'uch cale, it vvouLl put the tiial of what is a 
contempt to the cifcrction aiid judgiueut of a fuperior court, 
and fo llrip an inferior court of that [>ov/cr which they have by law 
to judge what is a contoivipt to them j whereas contempts of the 
authority c;f couris are undouhtedly to be judged by the fame 
courts to whom the contempt is en'ered ; which is the rcafon that 
a writ of ciuvr v. ili not lie on a fentence for a contempt to this 
court ; but thcii it muft be plainly proved. Now the fame thing 
is done by a 7.114)1,'lamus after an indirect manner as would have 
been done by an appeal or writ of error, if that would liej but as 
an optical \;\\\ not lie for a contempt, fo ncdiher will a tnundamus ; 
for admitting this degradaiim’. had been ad libitum, yet a temporal 
court could not grant a mandamus. It is like the cafe of a recorder 
of a corporation who war ren -oveable at will, and being difplaced 
moved for a 7 ):anda but it was denied. Bifides, theconftant 
courfe and cuitom id this Uni\ ciiity warrants a diferetionary power 
ainoiTgft them to confer degrees on feme, and to degrade others for 
anv contcinpt; and in this cafe they have done all they could to 
bring Dr. Ik) ilij io an e.rly agreenicnt for after the flrfl 
lummoiis they f..:it ai-oihe: in writing by tlieii* beadle, but the 
Dodlo) *s doors wfciC then Ihut, and he would not be feen j then 
they adjourned horn day to dav, on pui jxde to give him leave to 
appear, before they would lul'pendliim i but when he contemptu- 
oufly deeiined, they lii fl fuipicnded and aftei wares degraded him. 
Now as a jiiandanius \\a \ never yet L'rantcd to admit a man to a 
degree in TiiF. UMVi-iisri V, after he b.ad performed all his c;-:er- 
ciles, fo tliere (lUght to be none to reftore one after a degradation, 
becaufe degree*-m e arbitrarily given by ti’.c univerflties, and foarc 
degiadaiionr arbitiatily made i for if they Ihould by any means 

raflily 
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fiiflily admit an unlearned man to a degree, they may upon bettqr 
information degrade him, without taking a traverfe to tlie return 
of a mandamtiSy which muft be tried by a jury of lay freeholders. 
Befides, thefe degrees arc but titles of hoimur and prccedency,and 
give no temporal right, and for that rcafon a niaudfunus ought not 
to go 5 for if a knight flioitld be degraded in a cout> t of honour, 
no mandamus would lie to reftore him (ajy which is a cafe in 
point; therefore if it /hculvl lie in this caie, it would introduce a 
new method to evade the privileges given by thi-^ charter, which 
was afterwards confimed by parlim ii.nt; a.-n! .’.s :t hmh been for¬ 
merly adjudged in the cafe of Ca/i!s v. (/>), ^Hat a 

’Certiorari or v/rit of error will not lie to corree: a judgment given 
for a contempt, fo no }iicnida?)iu:. ought to go, which is in cfFcdl 
the fame. If it fhould be o! jeeted, that his degree qualihcs him 
for fome temporal employmeiit, of which I'.e weuid be iucapable 
without it; now admitting that to be true, yetfuch emplfgvments 
are only confequentia), and not ciir.elly iticident to his degree, and 
therefore ought not to be regarded. And if another cjbjection 
fliould be made, viz. that the Dotucr would :ia\'e appeared bv a 
proefor, but was not allowed fo to do •, though tids may be true, 
yet it is no objediion oi weight, b;.c uj( • it miglit not be the courfe 
of their court to admit fich appearance", and the UNivriisiTirs 
have a privilege to proce-cd aceoieiiig to their own !av/s, as an 
encouragement to leariiinpr ; and if tr.cy have proceeded accord- 
ingly, this Court will not intcrjvem. Now take the caJe as it Ibnds 
upon Dr. Bentley’s, amdavit, tiiere will be no reafon to grant a 
mandamus ; for lie niahes oai;:, that jie ha? appealed iVom t.ic fen- 
tence of the Univeriit\- court winch if true, tlien there i? another 
remedy for him to be rciforeJ, viz.hy an upper.!; and where there 
is. another remedy, a mandumv.s is never granicd. Alorcover 
the Dotior made oath, that the Univeriity had no power to degrade 
him; if fo, then he is not degraded for want of a ,^uf!lcicnt power 
fo to do, and confequenfiy a jnandaitius ought not to go, for it is 
impoffiblc that a man ihould be reifored to his degree who wa.s 
never degraded. 

But ON THE OTHER SIDE it ttvr* •V.v, that tile merits of this 
caufe ought not to be argued upon a mothiri, but upon the return 
of the tnandumiis ; and lor th.iL reafon it ougiit to be granted. * 


The Court. All care lhall be taken that juftice (ball be 
duly adminiltered in the universitu’s ; but if they alllime an 
arbitrary power exempt from the jurildiCtion of any other court of 
judicature, thou they may do what they pleafc without controul; 
and where people are uncter luch a government, they are in a very 
bad condition. But this Court hath a greater regard to the learning 
of the Univcrfities than to adrrnt the arbitrary lieiuencc of a vice- 
chancellor to be final. * As to what has been falil, that the 
degrees in the Univerfitics arc only honorary ; this is a miftake, 
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for they are blended with a temporal right fo fur as to deferve a 
mandamus to reftorc a man degraded. It is true, this might have 

been a proper obje£llon before the ftatutes of 21. c. 13. 

and 13. & 14. Car . 2. c.'4. were made, which render a man incapa¬ 
ble of a bencHce if he had not taken his degrees in fome univerfi- 
ty; for before thofe ftatutes, fuch degrees v/ere only titles of prece¬ 
dency, and the allowing them, or a degradation, was no temporal 
advantage or lofs j therefore in fuch cafe the temporal courts had no 
reafon to interpofc; and this may be the rcaf .n why the Univerfi- 
ties degraded ad libitum^ and of their conftant courfe fo to do. 
But this is no objection ftnee the making tliofj ftatutes. Neither 
fhall it be faid, that where a corporation has admitted a man wil¬ 
lingly to his freedom, that they ftiall have jiower to disfranchife 
him, becaufe they do not li!:c him ; neither can the Univerfitics 
give degrees; to whom I’ney pleale, and take them away ad libitum. 
And though their Couidel luivc ohjecied againft: this mandamus^ 
lor that they have an exempt and abh lute jurifuiction amon.>ft: 
themfelves, this feems to be a good reafon wiiy itflruuld begranted, 
though it might liave been otherwiie if they had ftievved that tliey 
had a vilitor, to whom an appeal would lie ; for probably that 
might have excluded the uiperintendency of this Court; but to 
deny a degree to him who Lai performed all ins cxcrcifes to 
qualify him for a degree, would be a great diicouragement to 
learning; and in fuch calc this Court would grant a mar.dcnnus 
to admit him, cfpecially fince ic is accoinpanicu with a temporal 
intereft. Now admitting it ftiould be enacted by fome ftaiute, 
that a man fliould be incaiiaMc of fuel’, an ofheo if he was not 
a knighty flibuld not a knight degraded have a mandamus ? 
Certainly he ftiould j and lo had Dr. Ihallcy in this cafe. 

The mandamus was granted, and the Univcrfiry made this re¬ 
turn ; 

* That THE UNIVERSITY luis becii an ancient univerfity temps 
dont'i and alfo a corporation by the name of “ chancellor, 
“ mafters, and fcholar^that they iiave iiad the care and education 
of the youth and fchc.lars there; that they have had and ufed 
the right of conferring degrees on any perfons w'hom they ploafed, 
and the fame perfons ab cifdcm (rradibus [propter contumaciam 
vel aliquuni aliam jujiam vel rationabilein caujam) JuJpendere vel 
deprivare\ that a court was granted by Pilucen Elizabeth to the 
UNIVERSITY to bc held before the vicc-chancelloi- for the lime 
being, or his deputy, and to liave cogni'/.ance of all pleas, &c, 
except matters of treehold and felony ;• that the privileges of the 
Univerfity have been confirmed by act of parliament (; that 
Dcdlar Corners Middleton levied a phdnt in the faid court againlt 
Doctor Bentley^ in a plea of debt, for four pounds fix fliillings 
(they both rehding within the fame univerfity) fecundum confuetu- 
dinm curitt^ and prayed procefs \ fuper quo^ at his petition, the 
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court avvarclcd a procefs ad compellemU pradiSi. Ricardum THKKn«o 
Bentley ad apparend, coram the vice-cliancdlor or his deputy 

prox, cur, j ^uori quidem decret/mi^xXxc tweiity-tJiird o( Septmnljcr ^^uiversitT 
j7i8, fuit deliherat. Edwardo Clarke, beadle of the court; 
that the Hud Edward Clarke acce(j\t ad diaimi R. Bentlky et 
^endit diilum d'cretum ; et Juperinde the laid twenty-third of 
SepteKibcr the ^nd R, Eentley having difcourle with the fliid 
Edtvard Clarke concerning Dcihr Goeeb^ b'^ing then vice-chan¬ 
cellor, faid, that the decree was unlawful and unftatutablc, et 
quod noluii illiid ohcdire^ tliat Doctor Gooch non fuit ipfius judex^ 
h ftult'e egity et alia verba contumelioja propala vit^ et eliSlum de~ 
xretMnde%uimbus Eo, Clarke abjiulit ; that at the next court 
Dollar Middleton appeared and declared in debt for four pounds 
fix fhillin<rc, fecund, corifuetud. at which court the faid Ed. Clarke 
quafdam depojiiiones exhibiiit to the regifter of the faid conteinpt 
and difobedience of the ftid R. Bcnticy ; that thereupon the vice- 
chancellor, with confeiit <»f feven doctors of the univerfity, who 
were heads of colleges, declared, that the faid i?. Bcntly fro con- 
temptu illo fufpenfu 7 fuit ah omni grodu fufeepto titulo et jurc^ and 
he was accordingly fufpended.— Ehe return further fhews, 
that there is a cultom within the unlverfity toafiemblethc mailers 
of the colleges in the univerfity, which allembly is ftiled a con- 
<; REG AT ION, and have power (fuper contumaciam vel aliarajuf am 
es rationalilem caufam) to deprive any perfon of tiieir degrees, 
et fuper purgationan rejiitnere ; that accordingly a congregation 
was allembled ievcntccnth of Ol-lohcr, when Doctor Gooch narravit 


J . 

depofitiombus pf\ - ^ 

of fufpenfion, and further ordered, that the faid R, Bcnticy dc omni 
gradu fufeepto et titulo et jure penitus dejicietur et excludetur, Et 
pro his cauftSy idc. 

It was objected againjl this return in general, that admit¬ 
ting the vicc-chancellor,mafterSvUid fcholarsjhad a power of giving 
degrees, and of fufpending and degrading for reafonable caiiies, yet 
that power muft be under the infpeition of tliis Court, unlcl’s they 
can flicw fomc good caufe to exclude it. Kow by this return 
they do not pretend that any appeal did lie to a proper vintor, but 
have abfolutely excluded all vihtatorial infpi ilion ; fo that by their 
own ftiewing tliey arc fubject to the jurifdidtion of tiiis Court, 
as all other corporations are. Befidcs, every man who is admitted 
to a degree in the univcrlity has a freehold for life, ol which fevci al 
llatates take notice; a?v for inlbncc, tlie tlatute ?.i. Hen. 8. 
C. 13. cnaiSls, “ that the feveral perftwis therein named, and who 
“ arc admitted to flegrecs in either of our univerfities, and not by 
grace only, may purchafe a difpenfation to keep two benefices 
“ with cure, &c. which beneHces are for life.” So by the Itatute 
17. Car, 2. c. 3. it is cnaclcd, “ that the incumbents of churches 
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TitKlCtKe united mufl be graduates in one of our univerfities ;** vvhictl 
agairtjt union is likewife for life, and no perfons are cap.ible of fuch* 

tTNivERsiTY graduates. 7 'hcrcforc this Court will take notice 

or of fuch degrees as entitling the graduates to fomc temporal right; 
CAMBfcincE. and il fo, then the queilion will be on this return, Whether the 
^ P - fentence given in the vice-chancellor’s court is legal, or not t 
’•I ^53 Jit is admitted, that the Dodor wa:; guilty of a contempt, for which 
they might have puiiiflied him if they had proceeded in a right 
method ; but it is certainly wrong to take away a man’s freehold 
by any other means than per /e^rm terrre. I'hen as to the return 
itfclf, it appears that there were four caufes to fufpend the Doctor .— 
First, In faying that the vice-chancellor adVed rafhly, for Jlulte 
agit implies ralhly as well as fooliftily, and in tlie return fhall be 
taken h mitiori JhiJu. —Secondly, In faying that the vice- 
chancellor was not his judge.—' 1 'hirdly, By taking the procefs 
from the beadle — Fourthly, In faying that the procefs was 
illegal. But they do not return any cuitom of fufpend'ng or 
degrading ; though if they had it had been void, if it was 
unreafonablc. as it was held in the cafe of the (Vity cf Lbndotiy that 
an unreafonablc cuflom, though confirmed by adl of parliament, is 
void. Neither do they fet forth what punifhmcnt is to be inflicted 
for a conte 7 ufjt^ in call* the ottendcr had not been a graduate. 
Then they fay, that the depoiitions for this contumacy were ex¬ 
hibited by the beadle, d-ic. Now by reafon of this hafty judgment, 
thofc depoHtions ought to be very plain ; but it dotii not appear 
that they were taken Lefore a pi tjpcr inagillrate who had power to 
tender an oath, but (»ri]y that liuy wei e taken de contejnptu pra~ 
dltlo. Now the v. oru “de()oliu&n” does not ex v 'l termini imply 
that it was taken on oath, for it in a relative v/oi d, and denotes no 


charge (<7) j and it does not appear but tliat it might be taken to 
clear him of a contempt ; and conviflioiis are daily quafiied for 
fuch faults, where they fix no ciirnc (m the convilled; now if they 
bad returned before whom tiic depofitions were taken, it might 
have appeared to be bcloic one who iiad no power to take them. 
Another part of the return was, that the power of conferring 
degrees is in the “ vice-chancellor, mailers, and fcholars,” and fo 
is the power of fufpending and degrading ; therefore of their own 
(hewing the vicc-chanccUor’s court has no fuch power j it is like a 
corporation which has power to remove a freeman, but if he is 
• £ 154 1 removed by a court of a corporation it is illegal. * By the law of 
England, a man cannot be twice puniflied for the fame offence, 
but here the iJ jiior v as twice puniflied for tliis contempt: fiift, he 
was fufpended by the vice-chancellor’s court i and afterwards, upon 
a grace propoicti to a congregation of o’oclors and heads of hroufes 
by ihefaid vice-charcellor, he, by the advice andconfent of feven 
other dorSlors (jf the uiiivcrfiiy, was degraded ; which is a double 
punilhnient ; for how can tiiat congregation take notice of the 
(ufpenfion, it not coming beloic them either by writ of error or 
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appeal ; fo that it was an extrajudicial caufc, and in a very Tw* Kiko 

extraordinary m:uincr, and cannot be a confirmation of the firil ofrcinji 

fentence, but a fccond punifhment independent of the firft, which univk *$ity 

was the fufpenlion, and that alfo for the fame crime* fo that it is 

wrong and unjuif. Befidcs, of their own fhewing, that court and Cambkibcb. 

that congregation had only a jurifdidfion over thofe who refide in 

the univerfity ; and thcretore the Def^or could not be fufpended, 

unlefs he refidednlure, which for aught appears muft be taken by 

intendment, for it is nowhere cxpivfVly ailedged ti:at he did rtfide 

thf’re ; neitner do they !hew to whom the contempt w'as, unlefs it 

fhall be intended to tjiat court who ferit the funv.r.ons. Jt is like- Vent. iSa. 

wife returned, tliat a procefs iifucd to fummon Dr, Bentley to 

appear at the next court, but they do not fhew the nature of this 

procefsj vvhctlicr it was by arreit, dlilrefs, or rtiunions, which 
ought to have been fet forth itelther do they (hew where or 
when the next court was to he kept, or for what caufe he Ihould 
appear there ; neither is it aliedgeJ, that he had iK.ticc of either, 
or that he was in ctJiitempt; f-r if ihefe things had been fet forth, 
the Doctor might hiv:.- an opportunity to dcferul his freehold. 

How can a man be faid tc) be contumacious to a court when he Cro. Tac, 506. 
did not know when and wiieie riiey aillmid.d as a cc.uri r Now I'f 
.as to that matter, it is a co-illaiit rule in ail eaLs vvlrei:,- a 7:iaKMi- 
mus is gra!ited, that the pa.rty fhould have notice ci his charge ; 
but it does not appear by this ! t tu; r., that ■'■e Du'-tjr was sui’tnKated 
to anfwcr fora contempt ; io tl e.t .‘te was iestteiiceii without being 
heard,which is illegal, and again'; in.tur.'.! juitice, as nnav appear 
by the cafes in the (a) m.ii iin lint if ail tin? c'iulcs -cruriied 
were true, yet none of tlieni are h-nicient either to ■'nfeend or 
degrade the Doilort becaufc a fuipenlion, by their c^wn liiewing, 
mult be for lome leafonablc eaule ; now they do nut fet forch, 
that a coiitempt to this court \v\is a reafonable cauie to fuipciul 
the Doctor : * it is true, they have alledged :\ rav.-.er timeout of * f j - r 1 
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cuftom is unrealonable and iiicoulitircnt with, tr; t.xan.nop. law, it 
being of a power to fulpenJ and •.’egtade .n jdu ri’.ire ; mi l it is r. et 
fudicient to (hew tiiat tliey liad a ju: iuiielii>.i oi th.e carde, iVtr 
that v/ould deftroy all manner of riglit; Lecauie if it thoulJ be 
allowed, then every corporation niiglit Ihew that ihevli ida pviwer 
to remove or disfranchife any member thereof, and give no account 
of tlitf caufe of fuch removrd^or disfranchifement ; but the conliant 
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prafticc in fuch cafes is otherwife, therefore they ought to have fet 
forth in this return, that the contempt was a reafonable caufe of 
fufpenfion. Upon the whole matter, where-cver a man lofes any¬ 
thing depending on a freehold, a mandamus will lie, if he has no 
other remedy; it was granted to a Prejhyterian parfon^ and dire£led 
to a iulHcc of peace, to admit him to take the oaths and fubfcr\be«» 
the tell, that he might be entitled by law to preach in his congre¬ 
gation : and therefore a peremptory mandamus was prayed. 

It was ARGUEoyor the and to maintain the return, 

that there was nothing in this caf? but what was ufual in cafes of 

this nature; for as in the courts (d* common lav/, if the defendant 
refufe to appear upon procefs of thofc courts iflbcd out againft him, 
then he is to be outlawed ; and if it be out of the fpirilual courts, 
then he is excommunicated ; fo in thefc courts of univerfitics, a 
fufpenfion or degradation is the only method to enforce an obe¬ 
dience to their authority; and though they proceed in a different 
manner from the courfc of the common law, yet, if it be warranted 
by any other law, cr by the allowed ufage amongft them, it is 
good. Now this method of proceeding is allowed in all the 
univerfitics in Ein opc ; and as they have a power to fufpend, fo 
likcwife they have a power to rcflore the perfcii fufpended, upon, 
his fubmiffion ; and by the charter granted to this univerfity by 
n Elizahcth, they have a particular power to determine all 
caules arifing within their jnrifiliciion. It has been alledgcd oil 
the other fide, before tliis vifnuliDnus was graiUed, that degrees in 
tlic univerfitics are only titles of hor.our, and given as the rewards 
"j oflearning-* and merit. Now aliov.’ing tiiis to be true, it is cer¬ 
tainly a vcry^lirangc inference to fay, that the perfons to whom 
fuch^degrees arc aiven cannot therefore lofe them for a contempt, 
c>r any* otlicr demerit. Eefidc", t’ncfe degrees are given by the 
univerfity, »'nder etacit condition tliat the graduates fhali cimforin 
themlelves to tlie rules and nfiig-.s there, and for that reafon it is 
no r.oveiiv ro pi? ceed agalnll them for difobcdience to tiiofe rules, 
bvit wartan-.ed 03' the coniVaat praellre in all univerfitics here and 
abroad. Now, to ani'wev the obje£\ions made againrt this return : 


III the court ugaiall Dr. BentUy^ r.urording to the cufiom of tiie 
\ini\ c\ iit^ ^ kiiiG tliiit eIC coivhng to i'.a i: cullom proeds ifliicd againft 
b\m, which nvafi be u citation^ beeaufe tiiat is the iirft procefs ill 
ai coyfuvtika coutlb, or in cisfcs wlirrc the prr. ;ecdin..s ats 
nccouling to n.ecoinre of the civil hw, which is thelnw KCircrally 


, procefs : the reafon is, 

bcruulc tins was a proec.s according, to ibc civil law, wherein fucli 

:. u.i!ii(v If not fvinnrcJ as if it had been a procelj at common 
'.-y law, by wlucii tr.c u.nc toiI place of holding the court muit be 

alct'itaincd ; 
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afcertained ; but where the time is unctrtain, as it is in all Th* Kts* 
inferior cv>urts, viz. when they arc to be held, there is no occafion 
of mentioning the day in the procefs, bccaufe the perfon fummoned UM^KRsirr 
muft take notice himfelf when the court is to be kept. As to the or 
objeflion, that it does not appear that the depofitions exhibited by CAMBRioau. 
the beadle to prove the contempt were taken by a proper ma- 
giftrate, upon oath, who had power to adminifter fuch oath 5 
this might be S. proper obje»^\lon, if the proceedings had been 
likewife at common law; hut an oath in fuch*carcs is not required 
by the civil law, becaufc by that law it is fiPHcient to fay that it 
was done cx relatione of tiicr ofScc-r to whom the contempt was 
offered ; depofitW'* imports an oatii. 1 f not, why {iioiilcl an oath be 
iieccfl'ary ? 'I'he Court is the proper judge what for: of evidence 
to proceed on : if their proceedings arc different from proceedings 
in this court, that will be no .‘ eafon for a t>(*u rnptory mandamus ; 
by the eccleltaftical law, their ccuris may proceed in fuits by a 
wife without her hufband, and this court will not errant a prohibi¬ 


tion. So the admiralty courts in En^W'::- may cxccuic a fentcnce 
in a foreign admiralty given in r- . f; . • g Ip.id, v/ithout 
being prohibited by the common law ; and it is wn. t f ; n;uently 
happens, even in courts of comrno») law, to order a man into 
cuftody for fpcaking * contemptuous words of fuch courts, upon ♦ f j r<7 
an affidavit made that the party was fummoned, &c. As to the ^' 


objeclion, that the caufe or a6tion is not fet forth in the return 
for which the Do 6 lor was to appear ; one would think that he 


who made this objection had not read the return, becaufe it 
plainly fets forth, that a plaint was levied by Dr. Middleton 
-agaitift the faid Dr,Bentley-y?ii\d p^oceft; ifi'ued againft him to appear, 
&c. and that Dr. Middleton declared for his <J .bt, &b. And as to 


the objection, that there was not any contempt fet forth, the con¬ 
trary is certainly true j for it is returned, that the Doflor took the 
procefs from the beadle, which is a contempt ; and this 
appears by a ftatutc of the other univerfity of Oxford, which is, 
that if any perfon fliall take the vice-chancellor’s writ from Che 
beadle, he lhall be degraded, if a graduate ; and if not a graduate, 
then he lhall be othervvife puiiifhcd; by which nt appears, that 
univerfity took it to be a contempt to have their procefs taken from 
a beadle. It is true, it docs not appear by this return in exprefs 
words, that it was taken from him by violence, or that it was not 
reftored j but the words de manibus fummouttoris ahjiuUt imply a 
taking by violence and force. Befidcs, it appears by this return 
that we Doctor faid he would not obey the fummons, and that the 
vice-chancellor acled foolilhly, and that he was not his judge, 
winch being fpoken to the beadle is certainly a contempt i for if 
the Dofior had anything to fhew why the vice-chancellor had no 
jurifdiiStion, he ought, as the law dire^lts, to have appeared and 
ibewed the caufe, and not to tell it to the beadle, to bring their 
court and their proceedings into the contempt of the vulgar. 
It has been farther objedied, that if the day and place of holding 
this court had been let forth, and notice hkewife given to thg 

O 2 Dcilor 
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Th» KfKc Dailor to appear and aiifwer a contempt, he might then have 
agmnft opportunity of appearing and clearing himfelf from that 

Uni^^r'ity things being omitted in the return, he coufd 

Qf have no fuch opportunity. In the return it is plain, that he was 
Cambrxdcz. fummonedto appear at the next court, and that for not appearing 
he was fufpcndcd ; which is a full anfwcr to that objei^ion ; but 
the fufpenfion had been good, though the DoSIor had never been 
* C 15S ] fuminoned. * it is true, it is againft natural juftice to punifti a 
man without hearing him; but it is a miltaken method of arguing 
to apply general rules to particular cafes j tor it is fufficient if the 
Dodor had an opportunity to be hevird, and that is not denied ; 
but it is plain that he would not be heard, for he fpoke contemp¬ 
tuous words of that court where he lliould be heard ; and there¬ 
fore fince he defpifed their authority, there was no occafion for a 
fecond fummons to anfwcr the contempt; for the rule is, contra 
veram contumaciam non a?nplius eft avocandus. Now where the 
civil law is the rule and guide of the O^urt, and they proceed 
according to that law, the courts in IVeJlmtnJier- Hall always 
give credit to fuch proceedings, otherwife it might be of very bad 
confcqucnce to have an inferior court proceed by one law, and to 
have the fentcnce of fuch court reverfed by a fuperior court, where 
the proceedings are by another method, and by another law. 
'I'he fcntence given againft the Dador is not fo very fevere as it 
has been rcprelcnted, bccaufc upon his fubmifllon, or clearing him- 
fclf of the contempt, he might be rcllored to his degrees at any 
time j and this degradation, which is oiily a means to enforce his 
obedience, would be qualhed; fo that it is his own fault and 
obllinacy if he is not rcltorecl. If has been laid on the other fide, 
that a disfranchifement of a freeman for a conteinpt to the mayor’s 
court was never yet Iccn, which is very true ; but thefe cafes are 
far diff erent from degradations, bccaulc where a member of a cor¬ 
poration is disfranchifed, he is fecludcd from all privileges ol that 
corporation, and the reff of the corporate body are deprived of 
their interelf in him, and of his voting in any corporate act; but it 
is otherwife in the cafe of a degradation, becr.ufe the perfon 
degraded is ftill i member of the univerfity (for fo is the Dodor 
in this cafe) who is ftill head of acoilegc. It is true, this degrada¬ 
tion is a perfonal refleftion on him, and he is thereby deprived of 
fome benefit arifing from his degrees in this univerfity, but he is 
Hill a member thereof. All tliat was done as to his degradation 
'SNd&jecundiim leges et confuetudi):es univerj-tatis^ who have a power 
finally to determine in fuch cal’;s ; yet th.it does not exclude other 
powers to infpedt their actions ; but if tl’.ey proceed according to 
^ L ^ 59 3 known law's and cuffoms, t!ioug!i anlitde different * from the 
common law, this Court v/i!l give credit to their proceedings,and 
not interpofe. Now in tliis cafe they proceeded according to the 
laws and cuftomsof the univerfity j for the vice-chancellor’s court 
has cognizance of all perfonal actions arifing there, and where any 
of the members tliercof are concerned (excepting felonies), and 

this 
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this is sn independent jurifdicflion, exclufive of all others, time 
out of mind, and confirmed by a6t of parliament, any law, cufiom, 
ftatute, or confiitution, notwithftaiiding j and this is purely to 
give them leave to proccal according to the civil law. It is true, 
HaL£, in his llijhry of the Coitmioyi Laix'-y tells us, that the king 
cannot give power by his charter to fet up any jurifdldion to 
proceed by any other means than the common law ; which (hews, 
that though he Cannot do it by charter, yet it may be done by a£b 
of parliament, as it was done In this cafe, ton purpofc that they 
might proceed by the civil law; therefore this Court will not 
interpofe to examine their proceedings whciher they arc right or 
not, becaufc that court proceeds by a different law, viz. by the 
civil law, and they have returned, that the DoJior was fufpended 
according to the cuftoms of the univerfity ; fo that this fufpenfioii 
mull be according to civil law. As to the objection, that no 
particular cullom is returned for the vice-chancellor’s court either 
to fufpend or degrade, and that thofe were punilhments not ade¬ 
quate to the crime, vrhich was only a contempt; the anfwer is, 
that it plainly appears to be otlierv.ifc by the civil law, which is to 
be the ineafure of the punilhment in this cafe. It has been like- 
wife objeded, that thofe degrees confer a temporal right on thofe 
to whom they are granted. It is true, thofe degrees ate granted by 
virtue of a power given by the crown, as all other honours and 
precedencies arc ; and the granting them is but the difpofition or 
Older of the precedency included in that liberty given by the crown 
in founding a college, like a corporation, which likewile is founded 
by virtue of the king’s grant. Now all collateral qualities tacked 
by the parliament to thofe dcgta.es do nt)t alter the power of the 
univerfities tf>difpofe them as matters of precedency, nor alter the 
nature of thofe very degrees ; as if an act of parliament fhould be 
made, that no perfon Ihould be capable of iUch benefices but thofe 
W'ho were bred at one of the fchools at Eaton or * lyejhntnfer^ 
would luch a llatute make any alteration in thcdifcipline of thofe 
fchools, but that ffill they nngiit give precedency to one fcholar 
before another, without the inrerpolition of this couit? and the 
univerfity itlclf is but one great fehool, vi 7 #. Jcho.a iliujiris. 
'I'hc cafe of holy orders is ffill of a higher nature, and in confe-p 
quence thereof has a greater temporal right \ yet that right may 
be taken away by a fentence in another court, and not fubjicl to the 
control of this or any otner temporal court; as, for inliunce, the 
Btjhop of St. David's (aj was deg aded in the fpiriiual court for 
funony, and in confequence of fuch degradation loll his barony i 
but this Court would not interpofe. li ice wife where any pcrloii 

is«xcommunicated, or wjiei e a chancellor grants a ff queilration to 
enforce an obedieiKQ to the cccleliailtcal law, no prohibitions or 
certioraris will lie. So a feme covert may fue in the fpiritual court 
without her hufband } and this being allowed by their law, titis 
Court will not interpofe. So juftices of peace have power, by 
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reveral ftatutes, finnliUr determinareyTLi^^^zt in afiimmary way and 
method different from the common law; and this Court will give 
credit to their proceedings, if they act accordingly. Now thi.s 
fufpenfion is no more than an amotion hy virtue of a claufe in their 
charter; fo that if the caufe was within their jurifdiition, a 
mandamus cannot be granted for any irregularity, for that is 
altogether out of the caf.*, becaufe this Court is not to enquire 
thereof, where the caufe is within the jurifdicfion of the civil law; 
and therefore in the twJelfth year of JP^llliam the *Thirdy this Court 
would nor interpofe in Dr. Grocuvelt*s Cr/j% who was fined and 
imprifoned by the College of Phyficians, they having power by a 
flatute fo to do. If a man be excommunicated who was never 
cited, this Court will not grant a prohibition. The proper 
remedy is by appeal, it being an error in their proceeding, for an 
appeal lies de nulUtatibus. So if an a£t of parliament giving 
juftices of peace power to convict, enact that no certiorari fhal! 
be brought, the perfon convicted has no remedy but by a6tio.n 
on the cafe, if the convidlion be malicious. 'Fhis charter, which 
created the vice-chancellor, having exclufive claufes, the Court 
ought not to quertion the regularity of their proceedings; but an 
appeal may be brought in the Senate, it has been objected, that 
this fuf^^enfion is no more than an amotion by a corporation in 
common cafes, fo it could not be done by the vice-chancellor’s 
court, no more than a man can be removed by a court of a corpo¬ 
ration. But this objection is wrong ; for where the body of the 
univerfity are judges, as in this cafe, there the vice-chancellor is 
only their locum ttitcns in order to execute juft ice ; and the 
Univerfity is active in him who hath a delegated power to hold 
courts before the whole body, and a part is implied to be a£ted by 
the whole corporate body by their law, as the graviores c'aufte^ 
fuch as granting degrees or depriving ; and it is fet forth, that their 
court has power to fufpend or deprive, and to reltore upon fub- 
miffion ; but when the Dcilor has contemned that court, they 
may certainly fufpend him without a fecond fummons, efpecially 
fince the coiitcmpt was to that court by which he was fufpended. 
It was objected, 'that he has no remedy but by a mandamus ; for 
though he might be willing to fubmit, yet the vice-chancellor 
might never call a court, and it is wholly in his power not to call 
one. Now' as to that matter, there is a conftant call of two fuch 
courts every year. Befidcs, it is in his powder, upon extraordinary 
cafes, to call a convocation at any other time ; and this appears in 
the very return : but if it h.;J not been fet forth, it is implied by the 
courfe of tile civil law ; for by that law, all punifliments for con¬ 
tumacy are, from the nature of them, temporary, though impof^d 
in general terms ; fo tiiut this univerfity has proceeded as ufual, 
and as all other univerfitics in Chrtfiendom : and it is neceflary in 
fuch cafes to' ufe feme extraordinary jurifduftion, where young 
perfons meet together from all places in the molt unruly part of 
their lives ; otherwife it would be of very ill confequeiice if the 
governors could not enforce anobediciicc without being fubjctfl to 
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the control of this Court. Upon the wh«>le matter, the Tir.Slor Thr Kinc 
knows that he is degraded, and for what caufc, and he ought to have 
made his fubmilhon before he moved for a mandamus ; and if university 
that had been done, he might have no occafion to apply himfelf to or 
this Court. Cambridge, 

Pratt, Chief Ju/lice. This is a cafe of great confequenec, 
both as to the property, the honour, and the learning, of this 
univerfity, and concerns every graduate there, though at prefent 
it is the cafe only of one learned man, and the head of a college. 

'I'hequeftion is. Whether the Univcrllty can fufpend and degrade, 
and by what rules they may proceed in either or both of thefe 
cafes ? As to this matter, it is allowed they may fufpend or de¬ 
grade for a reafonable caufe ; but then the caufc mult be fpecially 
fet forth, that the Court may judge whether it is reafonable, and 
according to law. And upon this ground it is, that a return of 
a fufpenlion for contumacy generally will not be good, for the 
particulars of the contumacy ought to be fpccified. 5. Rep. 

It is agreeable to law, that a man lhall net be deprived of his £ 162 J 
property without being heard, unlefs it be by his own default; 
but it is hard that it ftiould be in the power of one man to fufpend 
or degrade another without any appeal; for if he (hould err, as all 
men arc fubjeit to error, then the perfon fufpended or degraded 
has no remedy. It is allowed, that this Univerfity hasa jurlf- 
didtion in fevcral cafes ; and this Court will luppoi t them in the 
excrcifc of fiich jurifdiition, if they do not exceed their proper 
bounds and limits. Now as to the return, there arc fevcral caufes 
fet forth both for the fufpenfion and, degradation, vi%. in faying, 

“ that he would not obey the fummons ; that it wgs illegal j that 
the vice-chancellory/rv//t' egit ; and that he was not Misjudge 
and all this fpoken to a beadle who ferved the procefs of their 
court, and in a very indecent manner, in diminution of the autho¬ 
rity thereof, and to make it ridiculous, which is confequently a 
contempt thereof; and if the like had been done to an officer of 
this court, it would have been accounted a great indignity, and the 
perfon fhould be punifhed ; but then the matter mull be brought 
before the Court m a proper manner ; and whether that was done 
in this cafe is now to be determined. Now by this return it 
appears, that depofitions for a contempt were exhibited by the 
beadle, but it does not fliew tltat thole depolitlons were t.ikeii 
before a proper judge ; and this being the foundation of the 
degradation, it does not appear to this Court that they had any 
power to degrade the Dotiar, J3ut admitting they had fuch a 
pqjver, then the next thing to he confidered on this return is, 
whether the caufe returned is fufficient to juftify this degradation : 
and if it was, then whether it was v/ell returned. ♦ They return, ^ [ 162 1 
that they had power to degrade for a contempt, and this was given 
to them by a charter of ^ucen Elizahith^ and for any otlier rea- 
fonablc caufe : now the caufe returned was neither, ior it was not 
a contempt to the Univerfity, but to the vice-cliancellor*s court 
|t is like a vontempt to a mayor, which can never be faid to be a, 

p 4 contempt 
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contempt to the whole 'corporation; therefore, though they might 
degrade for a contempt to the Univcrfity, it cannot be inferred 
from thence, that they may degrade for a contempt to . a private 
court of that univerfity, 

FcuTEfict’E, yii/Iicf. The words arc “ a contempt to the 
court,” for which he oi:i:ht to have been committed if he had been 
prefent in court j and il nor, he o-.ijfiitto irave been bound to his 
good behaviour. 1 do not fee how a deprivation for this caule is 
agreeable to reafon or judice ; muiiv caihims of the Univeifity 
have been adjmlged void, it is a rule, that all ciiilon.s lhall be 
Certain. Now t .is cuMlom to dcpiive pro contunmeia is uncertain 
as to the meaning of the word contun.acy,” whether il means 
ccntuinacy to the congregation, to the vi< e chancellor, to this 
court, or to the Unive:hty ; whether to J)r. Guoch as head of the 
college, or as judge of the inferior court. 


Pratt, Ch:,f 'yu/}:cc (as to this matter). The w'ords are 
improper and indecent ; v. e flteul',! puni.'h all perfons who fiiould 
^fpeai: fo dhrefp; cffully of our proceh, and might bind them to their 
good behaviour; but tlte euthr’-itio feem too Ihong to allow a 
power to remove a penou from his frethcl.l for fucli words. 

Evrf, yujUcfj faid, that he was not latlshed il'iat tue Univcrfity 
can deprive tor a contempt to the vice-chancellor ; for a con¬ 
tempt to the vice-chancellor is no ccnienipi to tiie Univcrfity ; 
they cannot deprive for all contuiiiacies, nor liavc they returned 
a power to deprive for a contumacy to the vice-chancellor. IjC 
muil be ir.tended, bciiig gc-ne.tal “ / ropti-r contumaciam^' to extend 
only to conicivi'ts to the Lbiiverfity. Suppofe, in any other corpo¬ 
ration a member fhould <: fil r a Cviiteu'.pt to an interior court, can 
the corporation deprive him ? Nc.; they can only punilh him as 
other iniiabitants. i\ pr(>p r puuilimient for a con.tcimpt is fine and 
imprifonment, but not lots of fret ii id ; an ofiieci t.f this court 
ought not toiotchis oifict for contemptuous v.f<rds to the Court. 
A tenant to the lor'l •• i .* manor or difUicl; cannot lole liis ellatefor 
non attendance at a;! / court. 

FoRTi-.scrE, 'J'p'icc. 'T'hoitgh a eiLgrce in the Univcrfity 
is only a civil jinijour, ^xt inttielf and r*iop<,My h<‘iiig the corife- 
qiiencc ofluchiltgoe, the (.'ourt coi.fiders it as fucii with all its 
aitend.'.nees. Jt is like tlte cafe of an aidernnan, whicii f t itfi lf isno 
pinjfit,on!y by cordvVjuence. /.Il degrees were 01 iginaliygiven by 
the crown ; and i;:ou;.'h the pixfyut right of c;< iileiring them is 
preferibed tor by the Univerfity, yet that prefcripticui niuif be pre- 
fumed to be foiuided upon a right derit ed by aiiiliority from‘the 
crown ; fu liiat a peiT-m ad' iiiced to the degiee of a UovSlor, &c. 
may be eftctiiu ci t(j he advanced by the k.mg. rhcrc were no 
degrees amoiig the Cirecia s or Komans^ ii<m among the firft 
Chn;ti.'ins ; tluy began about the ivvt.ifth or thirteenth century, 
and have been lincc attended with great piivileges and profits. 
Vniverjitatii is tiic proper Lutin woid for Corporation. A learned 


mail 



Trinity Term, 9-Geo. I. InB. R» 

man of this univcrfity told me, that thci% were no degrees ever T»« K.«« 
granted there until the* uni vci Tity was a corporation. 1 he K-minaries 
for education of youth were antlently held in the cathecrals of the University 
churche's of the firll chriitians. ilcfidcs, where any perfon is 
degrade'd for a contumacy, it ought to be by that court lo whom the CAMBaiocc. 
coiite'inpt was offered ; but it is not pretended by this return, that 
the vice-chancellor’s court had any pow’er to degrade. Neither 
docs it appear tliat Dr. Bentley was ever fuinmoncd to anfwcr this 
contempt i and 1^ is againd natural juftice t(f deprive a man of his 
ri^ht before he IS heard \ therefore if there was a cuftom fo to do* 
fuch cuflom would be abfolutcly voidj and it is a thing of daily 
.experience to ffrant pronibitions to fpiritual courts, if they deny 
the v!v:f ndants"a copy of the libel, b caufe fuch denial is againlt Efp.Dig, 6Si, 
natural judice. And new to offer a common indance, Sup- 
poic an oiiicer of this court fhoiild fhew any contempt thereof, 
could ire be deprived of hi^ office for fuch contempt ? Certainly he 
could not. It' IS true, they who have argued for the Univcrfity 
infided, that the proceedings there are according to the civil law, 
and this they have done to juffify the fufpenfion, without being 
fummoned to anlwer the contempt ; but it does not appear upon 
the return (upon which ini>. Court is * to judge), that they proceed * r 164 ] 
there by the civil law ; and if fo, then the Cou;t mud intend that 
they ' r. ceed by the common law, which they have not done, for 
there' is no manner of proof that the Dotlor was fummoned to 
appear to anfvver tire contempt; and it can never be faid, that a 
court which proceeds ac'^'orehng to the comnion laA^fhali iuf» 
pend 01 degrade a perfon without being heard or fummoned. It is 
fl,id likewiic, that this was not a proceeding by virtue cf a charter 
alone, but by a charter confirmed by adt of parliament. Now 
admitting that to be true, it mud be granted th it convictions, even 
ujionadts of parliament, arc frequently quaflicd, for net fununoning 
the perfons convicted, though not required by the llatuie, bccaufe 
ic is dill againd natural jultice to convict without hearing. 

The want of a fummons is an objection that Can never be got over. 

Had the cudom been retm n.d to deprive without fummons, it had c.i atj, 

been void, as againlt natuial judicc. if ajudice of peace convidt pp 

any man without a fummons, fuch conviction is void. I heard a 

learned civilian fay, that Cdod liimiclf would not condemn Jdam 

for his tranfgrcffion until he iiad called him to know what he could 

liiy in his defence. Gen. iii. 9. Such proceeding is agreeable to 

jutfice. Admitting tue bnivciTity has a juril.-iciion, yet this 

Court will inquire uhat tney have done, and how they have uled 

that 'uvifdicfion, as it vvas doiie in hiiji-ti s Cjuje^ wIktc it w'as 

jndded, that tue merits •)! the caufc couid not be inquired into 

upon the rcLura of a corpus^ nut it was over-uned j aiul « vaugh. 

this Couit cannot affirm the proceedings in this cafe without 


(a) I?y\v!iich hw,Ff>RTF'iruF,_7:;,'*- prtfiTvtd than by ar.y law In the whole 
tiif, faid, picpifty vvas iininitcly v wW, 

ever-ruling 
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Th* Krwe over-ruling BujheV$ Capj nnil fcveicl other authorities of the like 
egawft nature. 

THE 

rkivtRsiTy For which rcafons the Court was unanimous in granting a 
of peremptory ax)fi Jii T'lji/iy m the tenth year of 

CAMBxirc*. //)<!■ tbe Dsiior was reltorcd to iiis degree. 


Cafe 95. . Anonymous. 

In what cafe ho- A T THE SESSIONS ill THE Old Bailey held there on the 
micide in the ninth day of yipriiy in t!ic ninth year of George the F'lrjty 
profecution of fome of the T udges of the common picas were prefent, this 

Llbfmurd'n “f® bappcncd : 

Two men were beating another man in t!ie ffrcct, in the night¬ 
time. A ftranger paffing by at the fame time, faid, “ 1 am 
“ afhamed to fee two men beat one.” Tiiereupon one of thofe 
who was beating the other, ran to the ftranger in a furious man¬ 
ner, and with a knife which he held in his right hand, gave him a 
deep wound, of which he died foon after. 

And now both the other were indidted as principals for the faid 
rnurder. 


Cafes in Cro. 

l^Wy6. ICO. 


But THE Judges were of opinion, that becaufe it did not ap¬ 
pear that one of them iiilciukd any injury to the perfon killed, he 
could not be guilty of his death, cither as principal or acceflary. 

1 65 3 It is^ true, they were both doing an unlawful act, but the death 
ol t!ic party did not cnt'uc upon that act. 

So he was acquitted and the other was found guilty j and this 
agrees with the cafe of Fhe King v. Thompfon (a). 


(/»y K.tly. 66. 


Cafe 96. 


The 
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Cafes in CiO. 

L^w, iS. 43, 
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Anonymous. 

he f;f)cQs of SAME SESSIONS another man was indidted on the fta- 

i: rhcp fiokn tute 10. & II. IFUL 3. c. 23. for ftealing a (hirt out of a ftiop. 
cut ci z iT.opis 'T he ftatute enacts, “ that any perfon who by night or day fhall, 
nriTcuny wit.'i- ct ifj yj,y /hop, warehoufe, coach-houfc, or ftable, privately and 
30. & fclonioufly fterd any goods of the value of five Ihillingsor more, 

3. cap. 23. “ though (uch fiiop, &c. be not broke open, and though the 

“ owner, or any other perfon, be, or be not in fuch Ihop, or that 
“ ftiall afiift in committing luch offence, being thereof convidted, 
“ ftiall not have the benefit of the clergy.” 

» *’i 

'1 'hf. CASE was thus : A fliirt which v/as the property of T. S, 
was left in the (hop of K. to be fent to a fenipftrels to mend 
it, and was Itolen by the prifoner out of the faid fhop. 

The queftion was. Whether this was felony within the 
ftatute, tor which t,^iC olfender could not have the benefit of 
clergy f 


Tiic 
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The Judges were of opinion, that It not; for the ftatute Anoutmott?. 
was made as a remedy for the owners of (hops to prcfcrvc their 
own goods, which might be left there by way of trade, but did 
not extend to goods cafually loft there, and confequently the fteal- 
ing fuch goods to the value of five /hillings was not felony with¬ 
out benefit of clergy. 

And THE JURV gave a verdict accordingly. 


The King Powell and Others. Cafe 97. 


A RULE was made on the defendant Poiuell and one Jams to ... 

fhew caufe why an information, in nature of a quo war- pofleffioa 
ranto, fhould not go againft them to fhew by what authority they 
claimed to be capital burgefles of the borough of Brecknock^ &c. 
and the like rule on Mr, Price, to flicw by what authority he 
claimed to be recorder of that borough. 

It was objected againft the capital burgefles, that they were 
never duly chofen burgcli'cs, and by confcqucnce could not be 
capital burgefles. 


ot a corporate 
office would not 
pi event an in¬ 
formation fUO 
warranto to tiy 
the mere right. 

S. C. poll. 20T, 
291. 

S.C. 2.Stra.782, 


Now, admitting that matter to be true, yet Powell being a p c\j.28 
burgefs de faklo ever fincc the year 1708, and yones being 
another fuch burgefs ever fince the year 1712, it would be of * f 166 ] 
fatal confequeiicc to this borough, after fo long an acquiefccnce, 
to make all the corporate aifts done by them during ail that time 
void. And probably thefe men may ,be purfued a little farther ; 
for the next ftep may be, v/hethef they were ever admitted to their 
freedom; or whether they ferved feven years apprenticefhip, 
which things may be very hard to prove upon a quo warranto. 

As to the recorder, he was elected the twenty-ninch of jlpril 1722; 
but finding that election was not good, he was rc-elcifted the 
twentieth of May following, and before he was fworii into the 
office i fo that there is iiu colour to extend this rule to him. 


E contra. The long acquicfccnce, as fuggefted on the other 
fide, can be no colour againft this rule, which was made on the 
mere right j and it feems a little furprifing that it fhould be offered 
againft the rule, becaufc length of time will never eftablifh a right 
which was gained by ufurpation. Now it is plain, that thefe men 
could never be capital if they never were legal burgejjes (a). It 
is true, in cafes of not taking the facrament, or the oaths of alle¬ 
giance and fupremacy, the Court will intend that they were duly « 
takea after a long acquicfcqpce (/») j butarightihall never be in¬ 
tended when the merits of it arc controverted (as it is in this cafe), 
and no collateral part difputed. 


(«) See ante, 134. Rex v. Ncwling, 3. Term Rep. 310, 

(») Sec Rex v. Williams, 1. Stra. 677. Rtx v. Smith, 3. Term Rep. 573. 


And 
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TsbKiks And THE Court Ifcing of that opinion, the rule was madeab- 
agaiit/l folute as to the capital burgefjes (a), but difeharged as to t/jc 
Powttt recorder^ becaufe he did not rely on his firft, but on his laft eleilion. 

ns* Otuzss. ’ ' ' 

(.;) The n:!e of the Cour^ was never 4. T< rm Rep. 284. And now by 32. 

tDaBow:iuinforawtioii ja.'?«Mr/-««.'j.after Geo. 3. c. 58. it is enadfed, “that toany 

a corpor.iti'r had tjccn iiue;ity years in pof- “ information quo warranto the defendant 
fefllon of his corporate franc.hifc, i. Bni'. “ may ple.ad in f/ar, that he has licld the 

433 4. Burr. 1002. Cowp. 58. 75. office or francliifc forpreced- 

s. Terra Rrp. 767. Eut this htin^ “ ing the information ; and that no title 

thought too Jong a period, Rtx -a. ** derived under any clcdlion fhall he 

Stacey, 1. Term Rep. 4. and as imny ** impeached, by reafon of any defeft of 

jnfonrationsof this kind had been grant- ‘‘ title of the perfon or perfons elttting, 

cd previous to the ni..k;ng of the ruie, “ if fach perfon or peifons were in pof- 

though conriderably w.thin twenty years, feluon dt fjFto of his or their franchife 

3. Term Rep. 311. the Court refolvtdto “ or office fix years before the nhng of 

limit their own d.fcrcticn, in granting ap- “ the information.” 
plications of tiiis nature, to fix years, 


Cafe 98. 

If A. and B. co¬ 
venant for them- 

fildm and for 
each o? them 
with C. and 1 ). 
tltat they will 
receive certain 
rents, and that 
llicy and each, of 
them will pay a 
moiety thereof 
to each of tliem, 
tlie faid A. and 
A’, an adticn of 
covenan.t hy A. 
againftC.affign- 
ing a breach th.it 
C, and 1 >. had 
rccei''edfomuch 
and had not paid 
him the moiety 
thereof, is good. 

* [167 ] 

S.C.1 Stta.553. 
5. Co. 19. 

Noy, 86. 

Srtlk. 137. 

Cro. ihz. S°* 
Ifp. Dig. 288. 
*. Burr. 1190. 
5. Com. Dig- 
«« l»li.idcr” 

(2. V. 2.). 


Lilly agamft Hodges. 

^HE DEFENDANT and ojic Griffith covenanted for themfelves 
and for each ot them, and for their executors and adminif- 
trators, and for each of their executors and adnuiiillrators, with 
Lilly and Cardond-, to receive the rents due to the plaintiff Lilly 
and one Cardonel iti Trelatid^ and likewife that they and each of 
them would pay a moiety thereof to each of them, the plaintiff and 
CardsmL 

An ACTION’ OF COVENANT was brought againfl the defendant 
IJodgcs alone^by the plaintilVA/V/}', for his moiety ; and the breach 
afligned was againlf both the covenantors, “ that the defendant 
“ Hodges and jf. Griffith received feven thoufaiid pounds, and 
“ that the defeiuiaiit did not pay the moiety, to the plaintiff, nor 
“ account to him for the rents, &c.” * and upon the general ifluo 
pleaded, the plaintiff had a verdict. 

It was now moved hi arrejl of judgment that this aefion is 
not maintainaWe in thismanner: it muff be either an adfion againft 
the defendant alone, charging him for his own acf, or againlt both 
the defendant and Giiffilh.^ charging them on their joint a£f. 
This adioii is neither feparate nor joint, but both confounded to¬ 
gether ; for the receipt of the money is laid to be by both.— 
Befides, the breach is alfgncd againff both the covenantors ; which 
is ill, becaui'e the adtion is brought againft one, and by one of 
the covenantees, when it ought to have been brought by both 
upon the joint covenant. 

The Court. Two perfons may engage for the adts of both, 
as well as for the adf s of one, and each n\ay covenant for the other 
as well as fur himfelf-, but that which is fatal in this adf ion is, that 
the covciiant was made to fo they both ought to join, fvr 
otherwife one may recover, and fo may tiic other, lo that the co¬ 
venantor would be doubly charged. 

The 
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The Court, however, were all of opinion, that the plaintiff tittr 
ihould take his judgment, bccaufc the defendant had covenanted 
for the a£ls of his companion as well as for his own acts ; and the 
breach and non performance of the covenant being laid jointly 
againft both the covenantors, it is well enough. 

The most material objection was, that both the co¬ 
venantees ought'to have joined in bringing this aefion, and that 
it fliould not"be brought by one of them aioifc. 


But IT WAS Ar>juDGFD, that theacliicn Is fov^rr-I by the fiib- 
fequent covenant, by which defendant and the fiiJ Grif/iil) 
covenanted each of them to pay a feveral moiety of th j rents ; for 
tliough the covenant was joint in the beginning of the deed, vr'z, 
they both covenanted to receive the rents, yet it was f. vered by 
the apparent intention of the parties by that fubfecjurnt claufe of 
paying the moieties to each of the covenantees ; and if that had 
been omitted in this deed, then the action mull; liavo been joint 
againft both, but now it is levered, and well brought againft one 
by one. 


* Hinton againft Parker. 

“PROHIBITION. The cafe was this: The widow of the t?f- 
^ tator exhibited an inventory of his good,3 in the prerogethe 
court {a). Complaint was thereupon mad.o by a that 

feveral goods of which the teftator divd poiTeli'cd, naming tiiem, 
were left out of this inventory, and an accoimt was'^Junuaded to 
be given what became of thofe goods. 

The defendant plcadcd,"that ihe faid goods were difpofed by the 
teftator in his life-time, and by his leaver and on this pita the 
fpiritual court gave cofts, for that it was a confeUion of more ailets 
than were in the inventory. 


•[16S] 

Cafe 99. 

An inviraory 
may be fUllrit-d 
at th'.' fult of a 
l.v^ue, but not 

O 

Ot .J cre^itert 

Swii'.b. 2zS. 
Totliil, 1S3. 

12. Mod. 346. 

1. Vizey, 75. 

2. V^zty, 155. 


Whereupon the defendant now moved for a prehibition^ on a 
fuggeftion, that the Court proceeded to ftdfify an inventory 
which they had not power to do, bccaufe by exhibiting thereof 
tlieir jurifdi<!:I:ion was determined. 


The Court was of opinion, that the fpiritual court could not 
falfify AN INVENTORY at the fuit of a creditor [b ); but at the 
fuit of a legatee they might (r). 

• • 

(/f) See 21. Htn. 8 . c. 5.* or fhould miftruft it, tli?)* will i.)C ad- 

(J>) See Cittbhlide v. Ovington, 2. Burr, njittod to prove the omilEons and trauds 
l^zz. which tlicy fhail aU«lge Do.^l. 

(f) By the civil law, if tlie creditors tit. 2. left 4. <:dit. 1737.— Note to tit 
ot legataries, or any otlier perfon con- /w mrr edimn. St c alfo 4. Bum’s Ecc, 
c^ued,flioulddifcoYcrany tluDgoniitlcd, Law, “ Will*.” 


The 
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Cafe 100. The Parlfli of St.^Olave againft The Parifli of All* 

hallows on the Wall, 


If an appren¬ 
tice ferve two 
years in one pa- 
riih,andis turn¬ 
ed over by w- 
/o/ agreement to 
a mailer in an¬ 
other pari(h,and 

there ferve out 

bis time, he is 
fettled under the 
indentures, in 
•he laA parifli. 


/^NE Underwood was bound apprentice to a farrier in the parifh 
of St, Olave^ and having ferved two years of his time in that 
pariih, was, by a verbal agreement between his maftcr and one 
Thomas DenmSy font to ferve tlie faid Dennis in the parifh of 
All-hallows on the JVall in London^ and there he. ferved him five 
years ; and afterwards coming back into the parifh of St. Olave^ 
and being likely to be chargeable, he was removed by an order of 
two juflices to the parifh of All-hallows.^ which order was con¬ 
firmed upon an appeal to the next feflions j and both the orders 
were removed by certiorari into the court of king’s bench. 

It was objected, that both of them fhould be quafhed, be- 


* t 169 j caufe the apprentice was not turned over by writing to the maftcr 

5 C 1 Stra - dwelt in All-hallows ; and if fo, then he could not gain a 

6 c! Seii?and fcttlement * there upon account of his apprenticefiiip, becaufe it 
Rem. 114.* cannot be faid, that he ferved in that pariih as an apprentice. 

s. c. 1. Self. The Court, This very point was determined in iWicfcflef- 
»*Stra*icoi Term^ in the third year of George the Firjf, in the cafe of 

».Seir. C.-if. 176. ^he parifh of St. Leonard Shoreditch v. Trinity Parijh (<?); and 
pj. 138. it was thus : An apprentice bound to amafter living in one parifh, 

Fol. 467. and ferving fome part of his apprcnticcfhip there, was, by a verbal 

Fortfcfc. Rep. agreement made between his mafter and another, to ferve out his 
Caf'of Set and Other mafter in another parifh ; and this was ad- 

Rcm. 16.pl.23. judged a good fcttlement in that other parifti where he laft ferved ; 
td. Raym.683. for it fhall be ftill intended, that he ferved his firft mafter upon 
that agreement, and that i*): wug but a continuance of his ap« 
prenticefhip.* 

And fo it was adjudged in the principal cafe [b). 


(fl) Stra. 10. 1. Seff. Cafes, 112. 

S. C. 2. Bott P. L. 578. 

(i) St. Jv-hn Baptllt nj. St. James, 2. 
Bott P. L. 563. Stoke Fleming v. Bury 
Pomeroy, 2. Bctt P. L. 564. Ktx-t/. St. 
Ceorjc’sHanovei-6riuaje, Burr. S. C. 12. 
Rex V. Eaft Budjjiord, Buir. S. C. 133. 
St. Peter’s -y. Stoke Fleming, Burr. S. C. 
250. 1. Wllf. ^C. Rex m. Clapham, 

Eurr. S. C. t66. Rex v. Fiemington, 
Buir. S, C. 416. Rex v. St. J.uke’s, 
Bun. S. C. 542. Rex v. Taviflock, Burr. 


S. C. 578. ’ Rex V. Charles, 2. Bott 
P. L. 5S8. Rex V. He lord, Buit S. C. 
?2i. Rex V. Stockland, Dou^l. 70, 
Rex t’. I.angham, Caki. 126. Rex v. 
Br.Hnindc, 2. Bott P. L. 594. Rex v. 
Sl. Mary Lanihcth, 2. Fmt P. L. 595. 
Rex V. Sandford, i. Term Rep. 281. 
Rex m. Bradflonc, 2. Bott P. L. 599, 
Rex V. Holy '1 rinity, 3. Term Rep. 605. 
And fee Mr. Confl’s edit, of Bott’s Poor 
Laws, page 578. fc£l. vi. where all thefe 
cafes are colledcd. 


Cafe loi. The Parifh of St. Giles’s in Reading cigahi/l The Parifh 

of Everfty, Bla^kwater. 


HapeifonborA "r^ILLlAM CHESTERMAN, the father of the children 
In the parifti of VV removed by the order of two jufticcs of peace, was 

Sc* ^ Readings and bound appren- 


parUh ol ft. air.A after ferving two years of his time, on his maftcr hecoming bankrupt, hc return tO the 
parifli oi marries, luis chilHrcr., and dies witheut haviMi; gained a fcttlement tlicii, his widow and 
children are fcttlcdm tlic j>arifli of B. alti-ough neither 0/ them were ever t/.ete duiing the life-time of 
the hufband and father,—S, r 2. Ld. Ray. 1332. s, C. Sett, and Rem. no. S. C. Shaw P. L. 226. 


S. C. 2. Seff. Cafes, n6. S. C. i, Stra. 580. ,S. C. And. 


550. 
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Tux PaxKm 

OP 

St. Giles'* 
IN Readina 


tice in the parifli of Everjly ; and having iferved two years of his 
apprenticefhip there, his maftcr broke, and then this apprentice 
caine back to Readinyr^ which was the place of his birth, and there 
he married, and had thefe cliildrcn, and in fo.me time afterwards 
he died. There were endeavours in his Hfe-time to remove him 
to Bvcrjlyy where he had ferved two years of his apprenticefhip, 
but he was not actually removed. But after his death his widow ^‘■ackwatih 
and children wete, by order of two juftices, fent to the faid parilh 
of Everjly. • 


The Parish 
OP Eversly* 


Upon an appeal to the next fefllons, that order was quaflied, 
and an order made, that they (hall be fent back to the parlih of 
Et. Giles* Sy becaufe the wife before her marriage had a lawful fet- 
tlement there. And now both thefe orders being removed into 
the court of king’s bench by certiorariy 

It WAS MOVED to quafli the order of feffions, for that the fet- 
tlement of the children ought to follow the fcttlement of the 
father (a). 


The Chief Justice was of opinion, that during the life-time 
of the father the fettlement of the children muft be where he was 
fettled, and thither they may be fent j * but if he had no legal * [ ^ 70 
fettlement, then the children mutt be fent to the place where they * 

were born. Now the father of thefe children being dead, and 
fome attempt being made to remove him in his life-time, though 
he was not actually removed, yet that fliews his fettlement was 
contended j and the children being born under fuch a contefted 
fettlement, muft be fent to the place of,their birth; though it mio-ht 
have been other wife, if there had been no contett (i). 

But TWO Judges were of a contrary opinion, viz. that after 
the death of the hulband who was the father of thefe children, 
both their mother and the children ought to be fent to the place 
where he had a lawful fettlement; and that his death (in this cafe) 
made no alteration as to the fettlement; for wherever the hufband 
and father had a legal fettlement, the widow and children gain a 
fettlement there. Nor doth it alter the cafe, though the wife had 
another fettlement before her marriage, becaufe by her marriage 
that fettlement was loft, and birth gains a fettlement of the chil¬ 
dren in no cafe but where the fettlement of their father or mother 
is not known (excepting only in cafes of baftardy), and there it 
gains a fettlement only pruna facie until the legal fettlement is 
known, and no longer j and the reafon is, becaufe the children 


T. Raym. 476. ». Salk. 528. pi. 
12. 6. Mod. 87. I'ortcfc. Rep? 322. 
Set. and Rem. 241. pi. 281. 24.1.. pi. 282. 
3. Salk. 259. p\. 14. Caf. Temp. Holt, 
Cli. J. 578. pi. 15." 

(i) Lord Raymond, l.ord Fortrfeue Alandy 
Foley sxiA Audi I'tvs, all report that Pratt, 
Crufjufficey entirely a-ieed with the other 
Judges, who wtie all upon the bench. 


and unanimous. 2. Ld. R.iym. 1332. 
Fortefc. Rep. 320, Fol. 398. Andr. 
350. But Sir John Strange fays, that 
three Judges were of opinion ag.vnft 
Raymond, 'ynjiice, Str.a. 5S0. How¬ 
ever, Lord Raymond hath himfclf Infoim- 
cd us that he agreed with his brothers, 
2. Ld. Raym. 1332.—Note 13 tie fcr~ 
mcr edition, 

(hould 
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Tii» Fa«8ii fhould not be vagrants. • It is true, a fervarit may be fettled in Jt. 

®’' , place where his matter had no fcttlemcnt j as if he was a vifitor or 
nT IUabinc Scholar; for that fervice which is the foundation of his fettlcment 
agwrft is entirely independent of his matter; but that is not like the pre- 
The Paeish fentcafe, vh. the fettlement of a child by virtue of the (ettlemcnt 


or EvERstv, of his parents; becaufe by the law of nature they are to provide 
Ilackwatex. fQf. children, fo that their fettlement mutt necelTarily depend 
upon that of their par».nts (tfj. 


Afterwards by the unanimous opinion of tue ('ourt, the 
order of fellions was quaftied, and the order of the juftices con¬ 
firmed. 


Cafe 102. 


(/i) See Coxw-I! v. Shillin^ford, Fort, Bot''Iph’s, a. Burr. S. C. 367. And fre 
3T3. Rtg. V. CliUop, H). V.ntr Abr. Mr. Conti's edit. Eott P. L. z. vol. i«>. 
1S2. RfX V. St Giles, Fort. 269. ReX to 29. 

V. Ironadon, z. Burr. 153. Rtx v. St. 


* Grey agahijt Mendez. 


Toindditatus(if- tNDEBITATUS ASSUMPS IT brought againtt the defendant 
futnjp brought 1 ojjtgnec of committioners of bankrupts. 'Fhe defendant 

by affigneesof a ftatute of Limitations, “ 7 :cn affumpfit Infrafex anms^ 

d^enSt plead “ et fic nil debet 'I'hc pi.tin tiff replied, that the afiignment by 
jff» in-thecoiiimiilioncrs, &c. was made to him on fuch a day, in the 

frajfx.inrtsythe fourth ycar of the reign cf Cecrge the F'njL 'j'hc defendant de- 

plaait.fF cannot to thc replication, 

reply thc bank¬ 
ruptcy and af- j.j, AVGUED for the drfeiidanty that the replication was ill, 

fignment nuide plaintiff did not (ct forth how tlie perlon became a 

for the ftatute bankrupt, vi 7 .. that he was indebted to any perlon, &c. and ab- 
continues to run feonded, or had done any other adl of bankruptcy ; but if he had 
frcni the time of fg. forth this matter, it docs net aj'pcar by the pleadings that the 
thecriginal pro- (ief^-i^dant made any pronufe to the baiitrupt himlelf within fix 
tMkrept^'not- yc-rs, or that the cafe of bankrupts was within the faving of the 
v/iihftimding flatute of Limitalions, by which It is en .iStcd, “ that adions on 
the bankruptcy “ the cafc for ffaiider mutt be commenced v/ithin two years after 
intervenes. u words fpoken ; and all actions of trefpafs, of aflault, battery 
£. C. I. Stra. “ and wounding, and fi.lfe imprifonmeut, mull be commenced 
556. “ within fijur y; ars .''.frer the caul'e of luit, and all other actions on 

S.C.Czf.mE<i. u the cafe, actions for account (other than fuch as concern mcr- 


171. 

3. Peer. Wms. 


>43- 


4. Ttroi Rep. 


300. 306. 


“ ebandize), actions of debt, detinue, trefpafs, trover and replevin, 
“ mutt be brought within fix years after the caul’e of fuch actions 
“ and fuits, and not after.” Ifiit the right of adtion in the cafes 
aforefaid is faved to “ infants, feme csvcrts^ perfons non compos 
« mentis-y pcrlons impril'oned or beyond fea, fo as they commence 
« their fuits within the time.s above limited rcfpedlively, -after 
« their imperleciions l einovedbut thc right of bankrupts is 
not mcntioricd. 


The 
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The Counsel far the phi nt iff' ^thc sjRignee) admitted this; 
1 ;ut they infiftcd, that the right to this action was a new r.glu veiled 
in him by a(S of parliament. 

To which it was anAvered, and so RnsoLVED hy the Ccurt^ 
that the ftatutes of bankruptcy transfer the right to the , 

but it is no more than the old right which the bankrupt had before 
he committed a nr a(ff of bankruptcy, * and therefore t’lc alliirtiee 
mult take it in the fame plight and conditipn as the bankrupt 
himfelf had it; and fo it has been adjudged in the cafe of Mffn 
V. Plunkett^ liiat tiie aflignce was in the fa;ne condition, as to the 
right, witii the bankrupt himfelf, and Confecjuently if he was 
barred by the llatute of Limitations, fo lhall tUc adignee (.v). 


Grev' 

E M; t Z. 


Cio Cir 
3 : 9 -S'V 

Ol v. I I. 

2. Lev. j66 . 
2. Mod. 2 ( 3 . 




(<i) Same Point, Ailibrook v. Minley, Comb. 70 . South Sea Company v. Wy. 
moiidlcJl, 3 . Peer Wms. 143 . 


Jones agai/ijl Thurloe. 


Cafe I eg. 


^^ROVER brought by a common carrier againO: an inn-keeper^ Aniwr-Zr^v/ha* 
tor keeping the plaintifi ’s horfe, and converting him to his “ to detain 
)Wn ufe, 'I'ije defendant {deads, that he is an inn-kceper^ and “ the 

hat tlic carrier owed him fo much money for horfe-meat at fevered *hc 

imes (all 0/which he fet iorth in his pi .a}, and that by the cuf- canLt iVii the 


tom of the re.d.n, an in:i-k<.ep,’r may detain horfes for tlicir keep- iii rAandbythac 
ing ; and that lie, this (l.:feiid.int, on fuch a night, detained the 
plaintiit’s horfc lor what was due to him, &c. wiiich is the fame 
trover and converfion of winch the plaintiff complained, &c, hoife to^d-pa-t 

T'iie Cor nr, upon a demurrer to this jdea, wasoftipiiiion, that 
by the cniiom of the r,:u:nu if a man lie in an inn one niu.u, the ’''' 
inn-lcecper may di.tuin Ins hones until lie is piuulor the cxpcncesj cwrci, h*-cim- 
but if he give i'd',:: credit lor that time, ai;d let him depart wiciiouc t:>it .:iur»vards 
payment, then he lias waived the beueht ot that cultom by In’s 
own confent to the dcp.wlure, and lhall never aitervvards detain 
the horfe for that expence, i' or this cuuom is founded on t!ie t - 

hardlhip of the inn-keeper’s cafe tofue lor every little ek-bt, or on ^ 
a greater Ivardlhip, that he may not know where to iiud him who 
WMS his gueft after he is gone ; therefore when he has waived that Moor S<76. 
privilege which the law gives him, lie mull rely on his other 2 Roll. Abr. 
agreement. Now, in the principal cidv, i - c inn keeper having ^.S> 
feized his herfe for the eXjKncts ot jeverai nf -Us^ uiul not for cnc f 
nighty and no more (winch lie might lawfully do), Inch leizure is 4^5.^ 
not lawful, and by conlequence it is a good evidence of the con- i. s.dk 3??. 
verfion. 2. P’-.wi i 354. 

* 2 Ld. R.iy ”»Z. 

The Chief Justice, in the argument of this cafe, held, that r.ip. Dg. 
though th- ii^-<eeper might detain a horfe for his meat tor one -• ^hcw. 161. 
night, yet he could not f.ii the horfe aiiJ pay himfelf; if he* did, « . ^ | 

it was a converlion (a), lor he is not to be his own carver. L /j J 

(<i) I. Win. 71. See alio 2. Show. 16?, rtlit. Sail:. 655. J-d. R.3y. 752, 

3. Burr. i4''3. Eurr. 2';’.2;. 

V0L.VUI. 1 ? . Wdk’mfon 




Triliity Terixi, 9. Geo. t. In B. R» 


Cafe 104. 

Where the co¬ 
venants are mu¬ 
tual, a requell 
to perform them 
is not nccclTary. 

S. C. poft. 232. 
but feems not to 
beS. P. 

S* C. I. Stra. 
5 * 5 - 

S.C, a, Ld.Ray, 
J350. 


WilLnfon againfi Meyer. 

^OVENANT upon an agreement in writing for South Sea 
^ ftock, wiierein tbe^ plaintiff covenanted by indenture to tnyis- 
fer the ftock before the twenty-fifth day of March^ or within four 
days after; and the defendant covenanted to accept the fame, and 
to pay fo much money for it, infra tempus pradipt. which he had 
not paid. 

The defendant demurred to the declaration. 

It was insisted for the defcyiiumt^ that here was an indefinite 
time fet forth for the performance of this covenant, therefore the 
plaintiff ought to have fet forth a requeft to perform it, otherwife 
he cannot be entitled to this action. 


The Court. This is a mutual covenant, and in fuch cafe 
the plaintiff may maintain his action without laying any requeft 
made by him to the defendant to perform it, or tliat he on his part 
was ready, and offered to perform it; for the time is not inde* 
finite, as has been fuggefted, becaufe the defendant was to accept 
the ftock, and pay the money infra tempus pradiSt, which muft; 
be within the four days j and therefore there is no occafion to 
aver a requeft in this declaration : this cafe is the fame with 
that of Blackvjcll v, Najh (a)^ only in that cafe one day was ap¬ 
pointed, and here are four days. 

Judgment for the plaintiff. 


(<j) Antf, 105. 


Cafe 105. Woolley cgainjl Brifeoe. 

Tuefday i8 Ju ne 1723. 

^erethe iiftie T>Y the ftatiitc *j. Geo, I. c. X. it is enadicd, “ that every con- 
is immateri^, Jj cc tj-adl: for falc, or purchafe of fubferiptions, or ftock of the 
^fon^t*^lbaU ** Company, which fliall be unperformed, or fhall not 

Hot take advan- “ tie compounded between the parties thereto, by the twenty- 
ta^ofabadre- “ ninth of September 1721, or an abftradt or memorial thereof 
plication. «« ftgned by the party intcrefted therein, and who ihall be entitled 
S. C. a. Stra. “ to take advantage of the famcj fhall be entered in books kept 
554 - “ for that purpofc by the Company, to whofe capital fuch ftock 

“ doth relate, at fomc time before the firft of November 1721, 
“ and in default of fuch entry, every fuch contract (as to fbmuch 
thereof as fliall remain unperformed, or not compounded by.tho 
« twenty-ninth of Septeenber l^2l) fhall be void.” 

*74 1 * plaintiff brought an a<Sfioii againft the defendant, t0 

*• whom he (the plaintiff) had’ fold fome South Sea ftock, and en¬ 

titled himfelf to the a^ion, by averring that he tendered the ftock 
at the day and place agreed on, but that the defendant did not ac¬ 
cept the liimc, or pay the money, 

T]i9 



Trinity Term, 9. Geo. i. In B. R. 

The defendant pleaded^ that the contrail for the fale of the faid Wootttf 
ftoek was not entered in the Company's books, at any time before 
the firft day of November lyJtO, fecundum formam JiaUiti-i fo that »**«o*« 
the faid contra^): was void. 

The plaintiff replied, that the faid contrail was entered, &c* 
before the firft dgy of November fecundum forntam Jiatutiy 
Upon which they were at ilTue, and the plaintiff had a verdidf. 

It was moved in arrejl of judgment^ that this was an imma^ 
ierialtffucy for there is no affirmative and negative, and confe- 
quently there ought to be a repleader, 

f To WHICH iiwas anfwered-i that the fubftance of this replica¬ 
tion is, that the contradf was entered /a/'- . - ifjrmvn Jlatuti : it 
is trucj the day and year are mentioned, but that fhall be rejedted 
as furpiufage. 

The Court. A plea alledgirig that the contradt was not rc- 
giftered fecundum formam jlatuti, would be fufficient; and if lb, 
the day may be here reje<fted, efpecially being immaterial, and not 
purfuant to the diredfions of the adt. This feenis a reafonable con- 
ftrudfion of this pleading, efpecially fince there has been a verdidl Cojgl, 94; 
for the plaintiff on the fubftance: the declaration is a good decla¬ 
ration, and fo is the plea in fubftance though not in form ; and for 
want of form in his own plea the defendant lhall never take advan¬ 
tage by repleader. 

Judgment for the plaintiff. 


The King sgainfi Ford. 

^T^HE defend AKT Was convidlcd upon the ftatutc 3. Car. t. 

c. 3. by which it is enadled, “ that none fhall keep an alehoufe 
<< without licence, on pain of forfeiture of twenty (hillings to the 
poor, &c.” 

It was moved to quafli this convidlion, bcwufe alehoufe- 
keepers felling ale without licence are punifliablc by former ftatutes, 
particularly by the ftatutc 5. & 6* Ed^u. 6. c. a.v which cnadls, 
“ that none (hall keep alehoufes without a licence granted, either 
in feffions, or by two jufticcs (quorum unus) on pain of three 
« days imprifonment, without bail.’* * Now it does not appear 
in this cafe, but that the.defendant might be liceiifcd by two juf- 
tices of peace according to that ftatute} and if fo, then this con- 
ylStion ought to be quafhedt 

The Court. The ftatute 5. & 6. Edw. 6. c. 25. is entirely 
out of the cSit?J*becaufe it is alledged in the indidlment, that the 
defendant fold ale “ contrary to the ftatute 3. Car, t. c. 3.” and it 
being likewife averred, that he fold it fine aliqud licentia qudeunque^ 
the objeflion that he might be licenfed by two jufticcs is of no 
weight, 

P r. Th» 


Cafe 106. 

An indictment 
for felling ale 
without aty li¬ 
cence vShatever, 
and againft the 
ftatutts 3. Car. 
I. c. 3. is good, 
withoutaverring 
that he was not 
licenfed .accord* 
ing to 5. & 6. 
Ediv. 6. c. * 5 . 

* ['75 ] 

S. C. I. Stra. 
555- 

S. C. ». Sefll 
Cafes. *64. 

1. Term Rep,’ 
31*. 




Cafe 107. 


Trinity Term, 9. Geo. .1. In B. R, 
The king c^ninft AQiton. 


Afummarj’con- WIFE of Jjhio^i was co:iviftcd by two jufticcs upon the 

viftion on the A I. Geo. I. c,. 48. for deftroying fruit-tr;;os, the punifh- 

f« ^ ment for which (dlvncc is, t<» he font to thehoufeof correit'on for 
frLt-irefs*^nnrl months, and to be publickly wiiipped oucc iii every month 
ftatc judgintr.t during that time. 

oflbrftitu:c,Hr.d _ » t • 

the p.irticuhu- -IT MOVED t 9 quajh this COnvUtlOVy 

*fcr!bcr™by^^the FiRST, Bccaufj it did not fpccify the piinifhmcnt inflif^cd by 
ftatiuc, torii it that flatiitc; for that being a particular punilhmcnt, v/^.. “ to be 
cniy f’.y^ q:.cd ‘t fj.pf ,f, {jy. houfj of correction for three niontliF, 5 lC.” ought (o’ 
/;, .tis 1^ . conviction fpecialiv, /ince this orf'ence is to be 

heard ajid hnailv determined by the juiliccs. 

Skcovdi.y, It is only a convidion of the oflbncc, iWea con- 
fidcratuni cji per nos quod convUiits eji, 

^\^EARG, contra. FiasT, There are two dlftiinfl puiiiflirncnts 
inflieled bv the llatute according to the circumihances of the ca‘e; 
for if the ofrenee be committed where there is a house of cor¬ 
rection, the till ndor is to be imprifoiied for three months; and 
if none, then for four months in the common gaol, fo that 
the authorities to convitf and to commit arc diftinct. 

Secondly, No judgment is nccdhiry; for it has been held 
tint a wrong judgment, or an erroneous diltribution of a penalty, 
will not vitiate a convicHon. 

« 

The Co’J.;T feemed clear to quafli the ccnviclion, for there 
ougiit alv.-.rys to be a judgment, “ quod forisfaciat.p* or “ quod 
conim'iUiaut .p' for the act gives no pecuniary forfeiture (a'). 


enoncoL.s. 


S. C. I. I'yiir. 
Cait'S, ^46. 

I. Saii;. 3 ?. 

3 ^ 3 - 

Stra. 




(ij"' In the cafe of Rix r’. Hawkes, a 
ccnvirnon for <r was quaflicd 

fcccaufe It wa*s ci.ly i.r.r-i";': rffy tvaliout 
any .pa.iat, St!a. SfS. 

Tilt I'ai/.r [.'olrt vv;.'v;l'j ar'.jiiflg'.d in Htx 
c'. Vipont, and alfu :Iial v.'in,!.:; tt.e fta- 
tn'.f dot-; not fix the dorr.t.on of tlic pu- 
inflimvr.t, but leaves the time of in'.pri- 


fonnicnt guite dilcrctionary, i n. “ for 
“ any timt. not exceeding three iiionthe,” 
the duration of the coniiiiitinent niuft be 
afcertained uj;on the conviction, a. Burr. 
R'.p. 1166. See alf:) Reg, <11. Barret, 
Salk. 383 1 Picx-T/, Abraham, Vowp. 60. 
Kcx u. Diinpfcy, z. Term Rep. 96. 


• [ 176 ] 
Cafe ir' 


lO. 


* 


Cooke arahijl Wingfeild. 


After fciittr.ee A LIRf L was exliibitfd againft the defendant fur defamatory 

in the ff.u.tual Words Ipokcn by him in London^ and after fcntcnce he moved 

court for dtia- ^ prohihitiofi.^ an.l obtained a ruic, Inat the plaintiff fhould/hew 

niatoiy v.ords, whv a prohibition fhoultl not go. 

the Court will ^ j i to 

not grant a pro- (hewn was, that it ought to appear on the face 

fu<itflion that lilel., that the liiiitter is not of fpiritual conufance; other- 

by cultom they were only cognizahle in L'.nuon .—S. C. 1. Sira, c?*;. S. C. Fort. 3.;7, S. C. And. 
3ca Ai.ic, 115. Foil. 104- *'• 3 > 7 - Rutib. 312. i. Com. Dig. “ Adiuiralty” (E. 9.). 

6. Com. Dig. “ Prolubition” (?*) (G. 14.;. 



Trinity Term, 9. GeOi i. In B. Ri 


wife that court fhall not be prohibited, ef^ecially after' fentence; 
but no fuch thing appears on this libel, for the defcndar.t only 
fuggefts a cujlom in London^ that defamatory words fpoken there 
are actionable, which ought not to be fuggefted^ nor any thing 
offered in proof which is out of the libel, 'especially ftp.ee the de¬ 
fendant has fubmitted fo far to the jurifJi^lion of thcfpiritual court 
until fentence was given againft him. If there had been ar.y fuch 
cuftom, he ouglit to have pleaded in bar to the jurifdiiSlicn of 
that court, for the courts at lyejhninjier are fiot cx ojjiclo to take 
judicial notice, that there is any fuch cuftom in Loudon. 


Cooks ^ 

aguitili 

WlNCKJSIlS. 


The Court. There Is a difference between a motion of tin's 
kind before and after fentence in the fpiritual court; for in the one 
cafe this cuftom need not be proved by aftidavit, becaufe it is fuf- 
ficiently known («', but a judicial notice fhall never be taken of 
jt after fentence. 


So the rule was difeharged (b). 


(a) But fee Staunton V. Jones, Dougl. fu) .See Argylcv. Hunt, i.Stra. 1S7. 
j8o, Fert. 347. 


Hvixfer aga'infi Gapan. Cafe 109. 

npROVKR for a ring,^ '1 he defendant moved for leave to AnK-nf’mmt of 
bring it into court, and that it migiit be ftruck out of the in 

declaration. tiover. 

The Court. This is an adfiop for damages founded on a 
fuppofed converfton : the motion niuft be denied ; bet if it had been . 
an aiStion of detinue, it would have been granted. ^ 

The PLAiNTiF.v then moved for leave to amend his declara¬ 
tion, and add more counts to it, having only d.clurcd for iii'teen 
fliillings damages, and this 
* and though this was ftron 
Jeave to amend. 

Per Cup I am. In trover the converfton is the point in ifiuo 
for which the time and place Ihouid certainly be alledged. 

(a) Hubbard's Cafe, Cro. Eliz. 79. Stranni.im’s C;u>, Cro. Eliz. oS. See 
Preilott 1/, Too)ey, Cro. Ll.z. 74. alio Cull. N. F. 46. 


was to give the Court jurirdiaionj 
gly oppoled on tiie ether ftde, he had * [ I77 


The; King ^ov7r«// Erbury. Cafe no. 

•^R.ERBUR'V being^pprehended by virtue of a v/arrantfrom a nefon out- 

THE SECRETARY OF STATE, foi' being the autiior of a on an m'- 

feditious bailed to appear in the court of king’s bench for a 

the firft day of Eajhr Term laft, and he appeared accordino^ly. 

11.,. ';.. ^/» 'and removed 

into the king’s bench, may be Iiailtd upon (hewing proi'abk- caufi* of error, .ilthcut-h ivj wr.t cf error 

be aftually aUowcd ; for in fuch cafe he need not, by 4. & 5. c.'is. aliigu cnor « 

and TJiJi. WRIT is cx ddito jujutia-. —Fort. 37, “ 

1’ 3 The 
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Th* K»k« Thp ATTORKEV-Of^JBRAt movcd, that he might be com<. 
ag»nji fnitted, becaufe he was butlaweil upon an indi£itment at Hickt*^ 

»8u*Yi Hally for being the author of a feditious libel, entitled, “ The Cle^ 

mney of the Kings of Englaridj * and thereupon he wa? com¬ 
mitted. ’ 

The indigent, together with the ou^wry^ were remove4 
hither by certiorari. 

Upon another day being brought up by habeas eorpusy he moved 
by his Counfel to be bailed, upon ftatute 4. & 5. JVilU IS Mary, 
c. 18. in order to profecutc 4 writ of errory for the rcverlal of the 
outlawry. 

The Attorney-Generai. oppofed this motion, for that he 
was not entitled to’fo much fnyour ex debitp J'^/litio’y before hq 
had brought a writ of error to reverfe the outlawry. 

The defendant then produced fomc affidavits to (heyv that he 
had done all in his power to have a writ of error allowed, and 
that he had applied to the fecretary-s office for that purpofe. 

The Attorney-General anfwcred, that if the Do<ftor had 
made any application to him, he would haye figned a fat at any 
time, which he ha/ing neglected to do, fuch neglcdt ought not to 
be any cxcufe to him (ry). 

PratTj Chlrffujlicey was of opinion, that his outlawry was 
a confeffion of his crime, and equal to a conviftioii; and therefor^ 
if he had brought a \yrit of error, the Court might have refufed tq 
bail him. He denied it to be wijthin the a£t. 

But Powys, JuJlicey feemed to think that it was within it. 

Eyre^ at firfl: tpok it not to be within the a<3:; but 

he afterwards declared himfelf of opinion that it was within thj^ 
letter and meaning: he faid,thc general recital to tlye ftatute feems 
to extend only to outlawries profecuted iti the court of l^ing*^ 
bench. But the title of the a<^ is general, “ h'or preventing ma- 
‘‘ licious informations in the court of king’s bench, and for the 
more eafy rcverfal of outlawries in the fame court.” And the in- 
trodudlion to the particular claufc of this ail: is alfo.general, Edr 

(<*) Itisfajd, S. r. Fpttdvjc, 37. thit !t ought to be granted as a matter of righr, 
the deftndant, afur having giv<n notice Rtg. v. Paty, a. Salk. 504. where there 
to the Attoiney'Gmcral, Iv.d moved jn is probable- caufe ot circr, 4. Burr. 2550. 
Taller Term for a writ of error, and th.it and therefore even in nnfdemeanois it 
the Auorney-Gtusral opposed the grant- canpot now ilTuc without the_/?<*/ of the 
ing ct it, becaufe in crowo cales it was Attomey-deneral, w|vo is to cxaipine 
rot to be allowed withoi’t a Jlgn munual whether it is fought for delay or on pro- 
from the king ; and formerly it was cer- bablc ernof, and if there be, the court of 
tainly undeTflood, that writs of error in king*, beiiph will order liim to grant his 
all criminal cafes vsere net grantablc- (x faty 4. Burr. 25^1. But in treafon or 
dtlitit jujiuur but tx gratia rr^isy Cniwle felony, if the etrof be ever fo manifeft, 
V*. Crawle,' >. Vern. 170. Rioters Cafe, the de fendant cannot have a writ of error 
f. Vtm. *75. but it -was agieeil in the without a fgn manual for tliat purpofe, 
iixtxA bi Sluitn xinrity ihut \t^Tr.'.Jd.rr.ea>:tr^ 4, Burr, ae51, 

If* tbft 
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<< ttkemore eafy arid fpeedy rcverfalofoutlayrias in thefaid courtTm- Kin'« 
and Co is the enafting claufc, “ that no perlbn who (hall he out- 
<* lawed in the laid court for any caufc, matter or thing whattbever 
(treafon and felony only excepted), fliall be compelled to cornq 
in perfon in or appear in perlbn in the faid court to reverie 
** fuch outlawry j but may appear by attorney and reverie the 
« fame, without bail, in all cafes except where fpecial bail fliall 
« be ordered by*the faid court.” Now without queftion an out¬ 
lawry at the fcliions removed into this couft by certiorari is an 
.outlawry in this court, and confequently is within the letter of 
the a£l: and as it is within the letter, fo it is within the rcafon of 
the law; for there can be no reafonable diiTcrence between an out¬ 
lawry originally profecuted in this court, and an outlawry removed 
hither by certiorari, Befides, by a fubfequent claufe of the aft 
the Iherilf who arrefts the defendant on a capias uthf^iitiwi may 
take an appearance or fpecial bail, where fpecial bail is required 
in the aftion: and if the IherjlFhas power to baij the defendant in 
any cafe, without doubt this Court has the like pov/cr ; and it 
would be very hard if it fhould be otherwil'c; for this man ought 
ROt always to be imprifoned for a mifdemeanor or a contempt, the 
outlawry being no more than a contempt of the law, and a means 
to compel him to anfwer j and as yet he is under ' no conviction; *[>76 
and the bail he rs to give is only to prolecute his writ of errot 
with effect, 

J'oRTESCUE, JuJlice,^ was flrongly of the liimc opinion. 

Pratt, Chief JuJiket then defirej the Coiinfel for the defen¬ 
dant to Ihcw fome colourable error to reverfe this outlawry, Co that 
it may appear to the Court it is not for delay, anti to avoid juftice. 

The counsel replied, that they intended tr. follow the common 
praftice, as in cafiss of this nature, and tlut t ley would alfign 
errors in faft, which probably might be confeflld by the At- 
TORNEV-General, upon giving bail to anfwer the trial of the 
iperits upon this information. 

And thereupon the folicitor for the defendant exhibited a peti¬ 
tion to THE Attorney-General for a writ of error, who 
(igned a pat in court. 

And then his Counfe! faid, that they would take out the writ the 
next feal-day, and that this being the laft day of the Term, it would 
be hard to continue him incuftody all the Vacation, crpecially when 
it appeared to the Court, that the writ of error was profecuted for 
difeharge. ^ 

The Court, The defendant not having bail ready in court, 
poay be baileiUta Judge’s chambers, fliewing I'omc error. 


H.'irrifon 
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Cafe III. 


t 

Harrifon a^^ahift Green (a). 


** Nor -'JJumjft" 
is a g<iOd pka to 
an a^k-n 
brotight ari’-rift 
a ion'rten c.irthr. 

Cro EJ.47C i>!. 

a-?. 

Nny R<p. 56 

I.«A’. K'p. 142. 
Br. v.ri. 8. 

■>' 77 - 

t' jm. p IP- 

C m'; »7 , 80. 
CV'i?. --,71 
I... Ray.ii. ' O. 
S.d y'. 
a ! 

as:* 


A ction on the case common c^r.-r/Vr for detaining 

the pliilntiif’h goo-li uiiLli they were fpoiled. 

Upon non alJumff.t pleaded, the plaintilF had a verdift. 

It- WAS MOVED in arreft of jvfigment^ that die ifliie and pica 
are improper > for non ajfumpfit is no plea to an ailioii founded on 
a tort* 

The Court. This a£lion is founded on the general cuftom 
of the re.'.lm, and on that ajfumpfit which is implied by law on 
the car icr’s receiving the goods; for by his rtccipt of the goods 
h'" impiicidy undertakes lo keep and deliver them fafe; and rm 
ajfiimpft is a pio’pcr plea, and the iflue is proper enough. 

And by Pratt, Chief JuJilcc^ and Evrh, JiJllce, judgment 
was given for the pLiintiir. 


( t) T‘;;s cafe v.v.e determined in Michaelmas Term, In the lo. Gto, t. 1723. 

K C1' E iu rt-'i ; :r i -.li.i.'ii. 


* r T 70 ] 

Cufc 112. 


* The King 


♦ > 


Tliorogootl. 


If a nn.f n v.mo 'T'* UE DF.T-T D ANT having made an afiidcivi 
ji.-s nn':<-.ar. ?.t- ^ PM'-n plea-'., and the truth thereof being 


ANT havino: made an afiklavit in the court of coin- 

cnjif roverte'I, he vv.»S 
f<L\it ;i. t'.ae fiirprqopcd to appear in court, and accordingiy did appear in 
cei’. ■ ^ ■ ■ .. - -* * 

T 5 :- 

r‘ 

nr 

toN f.iie, PiLi.oRY for pcijury {a), 

re on- I ■' NOW INSISTED by hts Counfel^ that this could not be 

fc'Tor, arc! -r. done upon h!s own confcjf jn^ becaufe it is not a ccnvtflion^ but only 




jui irdieticn in criminal cafes, and therefore if it had appeared op 
record, that the defendant was perjured, that Court could not have 
punifUed him. 


On the OTTfF.R SIDE —To argue that a crinninal (hall not be 
ce.nv fVed upon his oxvn conjefion,^ is not only a new, but a very 
flrange (loftrinc, bccaule the conf fiionof a crime is the flrongelt 
proet of guilt. It is likewilo very ftrairgc to ol jcdt that thecoCirt 
cf common pleas has no juriididtion in this cafe, bccaufc the pu- 
jiilh.TiCnt by pillory is by viiiue of the liatute^^. ii 7 /z. c, (j. 


(a) Sic Rex V. Middleton, E'ert 401. 
Cn a n.oiicn lor att.'icfirmni, the difm- 
«lant Caioe vt.lurtariiy into court .md ton- 
ftffed that fte was tbc autltor of a itbeJ, 


ardthc confoiTiv/n l-eing recorded, he was 
th.rtiijx.n fil 'd fifty poonds .ind order¬ 
ed to find furetio. lor his j^ood behaviour. 
Sec alfo Mathius Cat’Ur's Cafe, poll. 341. 
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and the Court having; given a fcntence ijccordingly, fliews, that The Kikc 

they proceeded on that ftatutc, by w'hich power is given to any 

* 1 I • • • I •/!- .u fl.* 1 - r Thohococd. 

court where the peijury is committed, to puniln the otrender; 10 

that it is plain that court has a jurillli^fiion, cl'pecially fince it is 

provided by that very fhitute, that ir rn:i!l'not extend to any cccle- 

fiiirilcal court j which being a negative jiregnant, is a full proof 

that all other the king’s courts may puniih fuch oiFeivJers, and 

even thoio wh6 ftiall be convided by their cvvri coidldiion; for 

the ftatutt gives power to “ hear and deteniiineby inquihtion, in- 

“ formation, bill, prefentment, 5r fi/Z’mc/Tt', and to give judgment 

and award execution, &c.” now by the word “ otlierwife,*’ the Lev. 155, 

.conreiiicn of tiie party may be intended. Bdides, if that court 

cannot punirn tlic defendant by virtue of the llatute 5. £//z, c. 9. 

he might be punifned at common law, for perjury is an offence at 

common law, and * any court may puniili fuch a criminal for an * 

offence cornmiued in facie curia ; which was the belter opinion 

in Biijhcl’s Cafe (ajj though the Chief JuJiice Vavuh hN doubt- 


[i?o3 


Cvi il« 


But notwithffanding what was laid by the defendant’s Counfel, 
Vv’ is p'ut in the eileory the lift day of the I'crm. 


(.t) Vaejli. 152. 


The King Powell and Others. 

>,/lO'riON was made in this caufc for leave to plead double: DoubkpUsde- 
'**'-*• First, 'I'ojultify under the emporatiou, as a corporation nkd. 
hy pr*jcyipli'j>j ; and, SECONDLY, as'a corporation by virtue of the See ante, 158. 
fhai ter of Philip uiid Affli v. * 


The Court. The pleas are inconfiffcnt; for after acceptance 
of a charter, the cojpoiation can never be ellccmed a corporation 
by prcfcriptlon. 


TRINITY 




TRINITY TERM, 

The Ninth of George the Firft, 

ON 

A Trial at Bar, 

BEFORE 

The Court of King-s Bench, 


Hiliard a^mft Phaly and Others^ (^afe xi^; 

A TRIAL AT BAR on an iffue direfied out of the court of To prove 
chancery. woman wai 

/ ' married antcce, 

^The queftion w|f, Whether Mr, Hillard, the plaintiff’s bro- denttotiwbirti| 
jher, who was feifed in fee of the'lands in queftion, of the yearly 
value of fix hundred pounds, Was married to Sfirah Phaly, the pJtauonT* ^ 
another and guardian of the defendantj before fuch a day, which other circum- 
was his birth-day ? There were three other iflUes to the fame pur- ftanccs, may be 

pofe» ftie having tiiree other ions. S‘ven in evi« 

j ■ ® dence; but aix 

The defendant (the infant) by his mother snd guardian pleaded, anfwer given in 
that the faid Mr. Hiliard was married to her before the birth pf chancery by the 
?ny of the defendants. 

Upon which plea they were at iflue j (b that,* the plea being in 
the affirmative, the proof was upon the defendants, which was as 
follows ! ex.;n;;aed to k 

It was said by their Counfel, that this plea being in favour of arc 
legitimation, in fuch cafe cohabitation has always been allowed to m tiie fp;ri(u4 

be good evidence ftfj. court admiffit 

bie. 

^ It was in proof, that Mr, Hiliard cohabited with this woman - « jj 
above twenty years j th^t in fuch a year, &c. he came with iier j,’wjy ‘ 
out of Lincolnjhire to London, and lodged in IVild Jireet, wh .re * * 

they Wfire nr «4aed by a prieft who ferved the Portugal ambafia- 
dor i and it was proved, tliat fuch a priell was about that time 


(a) Stc May if. May, Bull N. P. i». St. Peter’s, Worceilcr, Old Swinford, 
BmIt, 8,0.25, • 

chaplain' 
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Hilt A* D chaplain to the ambafla^or. That Mr. UUhrd was a Roman 

and for that reafon there was no body prcfent at the mar- 

*KB actually married, befidcs 

’ herfelf (.7) but there v/as fufficient evidence, that he acknow¬ 
ledged ihe was his wife,* and delired the witnefles to ufe her as 
fuch ; and that on the day of his death, and but a few hours be¬ 
fore he died, he declared in the prefence of his phyfician and feveral 
others (who v/ere now produced as witneffes) that he w’as mar¬ 
ried to her. 

Om the other side it was admitted, that this is a favourable 
ifiue, becaufe it v/as to fupport legitimation i but it is to be favour¬ 
ed only where the matter is doubtful to the Court aiid to the jury, 
and not where there is fuch clear proof to the contrary, tliat there 
can be no room to doubt. 


^ r 181 ] proof was, that Mr. Hillard took this v/oman long fince 

to be his houfe-keeper; that foon afterwards (he was with child, 
atid that both of them went to London to avoid profecution in the 
fpiritual court; but yet after the birth of three of thefe children, he 
was profecuted in that court for fornication with this woman, and 
tjjatfentence was given agaiull: him, and penance enjoined, and that 
nea<Slually paid the commutation money; that he ordered his fervants 
not to call her miftrefs, but by her proper name, and that he fre¬ 
quently told his neighbours, and fome of his moft intimate ac¬ 
quaintance, that he was never married to this woman; Then 
THE PARSON of the parifh depofed, that he knew this woman ever 
flncc flie frft became a forvant to Mr, Htliard.^ and that he always 
took her to be his concubine, and not his wife. 

But to obviate the parfoifs evidence, there was a letter pro¬ 
duced under his hand in very endearing words and expreffions, 
wherein he allured her, that if fire would marry him, then he would 
alTift her to baffle all the attempts of her enemies to difprove her 
marriage with Mr, Hiliard\ and being afked by the Chief 
Justice what could induce him to write fuch a letter, if he took 
her to be a fervant and a concubine; the parfon anfwered, that 
greater men thai*. he had married fervants [b ). 

It was farther proved on the plaintiff's fide, thaf upon the death 
cf Mr. Hiliard this woman got into iier cullody all the writings 
concerning the inheritance of thefe lands ; and upon a bill in chan¬ 
cery exhibited againft her to difeoverthe fame, Ihc anfwered, that 
flie was married to Mr. Hiliard about three years before he died^ 
and fo infilled to keep the writings. 


(fl) In Lord Valcntla’s Cafe, adjud^jed 
in the Houfe of Lords, az April 1771, 
where the quclUcn was. Whether the 
Karl »f Argicfea was married to the 
Coiintifs Dewi-per of AnsUlca on the 
15 Septeinher 1741, piiot to tlie birtii of 
J.<itd Valentia. t.heir fon, who vms boin 
in tilt-year 1744 ; the Couraefi DoA’a^cr 
* luviog no hutitll was adrmited a wii- 


nefs to’ prove the fa ft of the marriage 
Cited by Loan Mansviel* in the cafe 
ot Gcodright v. Mofs,Cov\p. 593. Sec 
alfo fAJijiltii.n v. rial^Uton,” «. Atk. 4. 

{b) Lord. C'.iief Jufticc Pratt, who 
afist'i him tire (;Otlilon niiJTud his maid 
fervanr, wh.cl; the* i.>aii. n, it is fuppofed, 
hinted at.—-Nui R fs the fa tr.cr cd't.M-.i. 
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This anfwcr was now offered to be givtfii in evidence. 

But It was oppofod on the other fide ; for though it might be 
conclufive againll herfelf, if file pretended to any dower, or to a 
jointure, yefit cannot he given in evidence againft a third perfon 
not deriving aiiy title under her. 

And THE Court being of that opinion, the anfwcr was not 
read. 

Then they offered to give the proceedings in the fpiritual court 
in evidence. 


• But that was likewlfc denied, becaufe what ’was done in the 
fpiritual court cannot be evidence at common law where the title 
of lands is in quefiion. 

So the jury gave a verdifl for the defendants. 


* But THE Lord Ci’ancei-Lor thought it hard that fneh 
evidence had been rejected ; for as to the anfvver in chancery, he 
laid, that it was plain, where there is any C('>nfidoncc or truft be¬ 
tween the parties, theconfeiuon of one in an anfvvor, might be 
given in evidence againft the ether, though it might be a queftion 
whi ther fuch evidence was conclufive, or not («}. 


Then as to the proceedings in the fpiritual court, admitting 
there had been a marriage in this calc, and they had afterwards 
been divoiccd for confarguinity or aninity, luch ientcnce of divorce 
would have been conclunve evidence to baftarulfo the children 
born in wedlock before the divorce*} and what corild be better 
evidence in a court of law to ihew there was no Inarriage, than 
afentence in the fjiiritual court carried on in a regular luit, and 
pronounced in the life-time ol the pai tics, that they tvere guilty 
of fornication, and the proof of the commutation-money paid by 
the fuppofed father. 


(r) Scethoenfeof GoodrirMt o. Mou, 
where it is o'cei^td that d i'uut- 

tio/j;, or the a-dhic 01 a parent in chuncery, 
are good evidence', <>lieT the death i t i'ui ii 


perint, to prove that a child was bora 
/jr'c-e but not to prove th.it 3 

ch.ld bora is a hiUad, Cowrp. 

' 01 . 


HitlAR* 

agdmfi 

Phaly 

AND OxHTEt. 
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MICHAELMAS TERM, 


The Tenth of George the Firft, 

1 N 

The King’s Bench; 
1723. 


Sir John Pratt, Knt» Chief Jufice. 

Sir Lyttleton Powys, Knt. 1 

Sir Robert Eyre, Knt. > JuJiices. 

Sir John Fortefeue Aland, Knt.} 

Sir Robert Raymond, Knt. Attorney General. 
Sir, Philip Yorke, Knt. Solicitor General. 


[*83]. 


• The Cafe of the Dean of Trinity-Chapel in Dublin Cafe 115. 
againft*T\\^ Archbifliop of Dublin. 



PON A WRIT OF ERROR brought in the king’s bench Where the ordl- 
in Ireland^ on a judgment given in the common pleas 
there, ^ 


tlon- 


Thb case was thus : The arShbiJhop of /)«////»libelled in the Stra. 536. 
fplritual court there againft the dean and chapter of Trinity^Chapel roitefc. R^- 
there, for denying to admit him to vifit them. The defendants 
fuggefted for a prohibition, that the faid chapel was of royal foun- BrortVe/io 
dation, being firft a monastery of royal foundation, and after- p, 55^ 
wards tranfiated into a deanery and chapter, and being a donative 
was exempted from the vifitation of the ordinary. And there¬ 
upon a prohibition was grafted, and that the plaintiiFftiould declare 
upon it, which he did, fetting forth, that this chapel was of royal 
foundation, and that the ordinary had no vifitatorial power there 
but what^ic hauof the letters patent of creation made by 
Henry the Eighth, infliswhirty-third year of his reign, by which it 
is exprefsly provided, that the Jrchbijhop lhall have no power or 
control over the deanery but fuch as he had over the prior ano 
CONVENT of the Holy 'Trinity lime out of mind, which priory was 

• of 
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able otrfuch a <lay, and that the archblflion did not * appear within 
five 7 'ciii.s afterwards, fo that the Caulb was dilcontiimed. 

To which it was anfvvercd, that the d dendant in errormay come 
in at any time ; nay, in- need no: come i:,' at all until the plaintiiF 
affign eiroiS. It is true, l)i.; n)ay come in if he pleales, and bring a 
jcire facias to comnel the pla'-iciiT to a/iign errors ; but this is at 
his dcclion j which thl Cour t agreed. 

The Court alrervvardsaffirmed the jlufgmcnf of the king’s 
bench in Ivchind, 


A WRIT ov EfiRoR was thereupon hrouT;lit in the house OF 
PEERS, and there this caufe was argued upon the merits. 

The,CASK, as it Ibnds upon the pleadings, is thus: The 
archhijhop of Dithiin pro[)ofiN.l a viiit ition of this deanery, as he was 
ordinary of the place ; a.ul ti'.e piaintiff ii; the prohibition not 
attending, he was proiciauc'l by the /!icbhijh?p in the fpiritii;il 
cotirt there, and thereupon the.'piaintill moved for a prohibition^ 
and had it, upon a fug .■;e'Hit>n,'t[iat this chajxl was of royal foun¬ 
dation, and therefore exempted from any viutatorial power of the 
ordinary. 

It was akoued for the dean, that it was to he vifited only by 
THE KING or h\s cha.’u'c/Iyt,bat iiotby the Otdi>;ary,h'<:i:,.v.ilb \t was 
a royal foundation *, that: when titis was created a deanery by the 
letters patent (d* tiie itjirty t:::rd year of IJenry the Eighth, 
it was provided by the letters n.tieni of creation, that the Atch- 
bijhop lltould tiave no power over i 'iV. or T. y, of her than v/bat 
he had before over I’HE TRioav ; th j'.vro.-;; if he cad atty rigln, 
he oiiglit to have pleaded it, an i to l e.ve fuL forth what power hs 
had over the pRio'tv ; otlierwifc his plea is immaterial. 

On the OTHER SIDE it ivns ar7ued, that tliis bcina: an 
ccclcliaflical corporation is by conj.non intendment fiibjef!: 
to the viiitation of the ordinary of the place, urilefs by the 
letters patent t>f creation there had been a i'ifitor appointed 
by the founder; for all fuch corpor.elons are prima facie fub- 
jecEl to the jurifdicfion of the oniinary, though they were 
founded by the crown ; and fo is Corbitt’s Cafe, in Dyer 273. 


The only material point is. Whether this was a royal founda* 
tion, or not, which was not the point in the cafe of this Arch- 
bijhop and Dr. ilarrifon I'ome years pail, who was a prebend of 
this church ; for if the priory was not of royal foundation, 
thddeanery into which it was ti aiifiated by letter: patent cannot be 
foi* but if it was of royal fouiulaiioii, then the iranflation into dean 
and chanter is no prejudice to the founder, for he remains 
founder dtill, for l.v thing is altered but the monaltic rule and 
habit*} and fo it was hci»>in the (a) Dean and Chapter of Nor- 


(4) 3. Rep. 73, . 

voL. viiL a 


C « 8 s 3 

Tke Case 6 

THE Deak 
tp TRiNtTr*^ 
CiiAPEt 
IN Dui EIN 
againfi 
THE 

Archhishoe 

OF Dubljk. 
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&t>|e oirfitch a cti^^iand that thearchbift&jiid tiot f within ^ 
five Tenr.8*aficrwards, fo that the-eaufa was dircontinued. ’’■Jjl 

■'To 'iB'hictf it vtas anfwered, "that the defendant in eri^niay home 
in at airy time j nay, he need not come iij at all antil thie plaintiff 
aflign errors* It is true, he may come in if he pleafes, and bring a tn§ - 
feire facias to compel the plaintiff to aflign errors } bit this is at A*cHBt»w 
llis election i which THE Court agreed. 

> 

The Court afterwards aflirmed the judgment of the Idng^s 
bench in Ireland, 


A WRIT OF error was.thereupon brought in the HOUSE OF. 
PEERS, and there this caufe was argued upon the mericsi 

The* CASE, as it (lands upon the pleadings, is th’us: The 
archbijhop of Dublin propofedavifitation of this deanery, as he was 
ordinary of the plkce; and the plaintiff in the prohibition noc 
attending, he was profecuted by the Archbijhop in the fpiritual. 
cohn there, and thereupon the plaintiff moved for a prahibiiion% 
and had it, upon a fuggcftion,*that this chapel was of royal foun¬ 
dation, and. there/orc exempted from any vifitatorial power of the 
ordinary. 

It was argued for the dean^ that it was to be vifited only by 
THE KINO or his chancellor^h\xx. not by th£ ordinary^hzczukxtv/efi 
a royal foundation ; that when this was created a deanety by the ' 
letters patent of the thirty third year of Henry the Eighth^ 
it was provided by the letters patent of creation, that the Arch^ 
biJhop f^oxAd have no power over th^ deanery, other than what 
be had before over the priory j therefore if he had any right* 
he ought to have pleaded it, anti to have (?t forth what power he. 
had ovpr the prioaT } otherwife his plea is immaterial. 


On the OTHER SIDE ft wcfs arguedy that this being’ an 
eccleflaftical corporation is tby cOmmon intendment fubje£l 
to tit# vifitation of the orefifary of the places by the 


letters parent of creation there had been a iriutdry apbointed 
founder; for*all fuch tforporations are priMjf^^H'd^ 
Mil 'W4ihe juriCdii^ion of the‘^ordinary, though ■ Wi^. 
the crown; and fo is Corbetfs Cafe^ 'xtt 

^ iT&e^ly material point is, Whether this wsS’a'rtwalfoul^v 
o^ot, which was not the point in the cafe of this 
and Dr, Harrifon fome years p^^ wlio was a pirt^bend of 
for if the priory was iiot^of^f^ Iwndatien, 

' ittyinro which it was tranilated by letup's pav^M^mtot'be 
ifit was of royal foundationj then t|;^e mfo dean. 

' er * no pPejudi^' ^o die foundbif^lor^be reindini.- 

mteJed but thd v^fiafticl rirfe an||. 
. ^ - ) 23u,« mad OklsUr of NmC . 
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Thi Cas* Of wich^s Cafi^ in the thirtieth year of Henry the Eighth in which 
year, and by that king, the priory and conveiu of the cathe- 
Chapel^^” church of the Hcly ‘Irinity of NGrvjub \v:xs tranllated into 
IN Dublin dean aiid chapter, * 


THE 
Alt CHBISHOP 


Therefore if nothing Is altered by t^e tranflation, then by con- 

... fec]uence thefounder is not deprived of his right of patronage, ng- 

OF Dublin, tiler is the vifitor deprived of his right of vihtation, bccaul'e it is 
flill the fame body corporate, though by another name. 

The judgment was uSriiicd. 


The Kino; The Mavor of Tiverton. 


Cafe 116. 

. , ..& 

An jr.forr;'..T ;-.T y T?ON A MOi ioMfor AN INFORMA.TioN againfl thedefendanJ 
inavor of ri.r- ^ lor bribory, lit :in c! d>ioii of a new mayor forthccorporu- 
poiaticm Hr .lb- tion of 'jivcrton^ in :',.irc \ veho'.vhen he found he could not 

fcntln^ liiijiKlf faccecd in the choice rd tl'.e de'endant (tiie old mayor) withdrew 
on ihv chario-fo that a rv.'V/ mayor could not be 
and tFcrcF—‘ii'-nch the con'.ii'oi)-c imci^. did all in their power to pro- 
vendniT tiu- t- an ; ;a.fi...'n by a.gHiaring oil tiie (iairs iii the town-hall for 

• kdtion ct a 1'.:;;. that pnrpot,', but the (<'( r was I'-ehe-i by the defendant (the old 
cvHbr. niayorh and .il-.o: ’-; b-bi-iginr’; to tl'ie eoi porntion vvastakenaway ; 

poll. 2.^5. Ibth.'t I'i.r w.r-'it '.fi iiooling .• ■iiavo; on the day of eledtion the cor- 
Strang'.', f';?. jioralion was dilloKed. 

M?;! ^ *r.'ic; Ciiitti' [u.sric 'g who was formerly ncordcr of this cor- 

5-hurr. 2.104. pon tion, fd.d, rliai triere v a'-a, dih'eiencc amongfl: the members 
3. Bac. Ai;r. timrcof abo 0*; r'.Ct.dvricv ; lo the rule vvaj made to fliew caufc 
* 5 ^’ why an infer.naiioii fiiould not go. 



a man from his office, and lliat it was an offence by which the 
very conftituti,oii of the Govcnuiient might be altered. 


* [ 1S7 ] 

Cafe 117. 


* Anonymous. 

If a penal ita- A MOTION for an information againPr the deffindant, upon an 
tu^dired pro- X\. yf]i(lavit of the profuciitor, tiiat .le had lolt fifteen pounds, or 
thereabout, to tlic defendant, at one fittlurr. 

“*i^d hM words of the ftatute r^. c, 14. are, “ Any perfon 

found an** winning at one time above tiie vafue of ten pound-s, and t^ing 
Kfctit, the Court “ cbnvicied thereof Upon an information or indictment/half forfeit 
SwiB not file an «: five times the value, &c.” 

Swgh The hi- ■ The counsel fin the other fde that l^hi^lljrolcctitois^l^d 
aamm is 2 \re 3 .^y pdiSled the defendant for tlic fapie o^enide, arid, that 
*1“®^*** grand'Jury had found the bill.: ; 
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This was true 5 but the defendaRt^w^s not tried upon it, becaufe Anonymov*. 
it was quafhed for infulHcicncy. 

The Coum', however, would not give the profecutor leave to, 
file an information, for that THE hkand jukv had already found a 
bill; and though tlie indidi-nent was ouaih:d, they might find 
another biiilar t'Se laid offence ; tlicretorc there was no reafon for 
this Court to interpofe. 


Crofts, Executor of Curiis, Butol, thi 

i Inrns. 


Bail of Cafe 118, 


AN ACTION’ was brought in the court of king's bench, and Ball, Th* wha» 

^ judgment obtained, imd a writ of error brought returnable in method to b» 
ihe* exchequer-chamber. taken. 

'I'vvo ijerfons became bail to the writ of error before Pratt, 

('Miefyttjlke \ to wiiieh b.iil e.xception being taken, onejuftified 
himfelf in court, but the otiier did iiut ; ib th:it another additional 
bail was put in licfo e Pow vs, hischambers in Seruants*-- 

///;/, in ; nn which ejitrv before Powvc, the 

recognizance oi bail was drawn up. I he judgment being atHrmed 
on the writ of error, X.\W) fch e fuclai’s were brought in 
againft the hail, aiid tv.o nihiU ivtiiriied; dnd a aipias ad jutif- 
faciendum againli lire d^, ibr.daiit,on winch he was taken andirnpri- 
ft>nei). 

Whitaker, Scricn^'f^ moved to dlfcharge the d-fencbint out 
of execution, r.nd 0) f t afide tlie [uax eedines on U'X ji .r: hKiai. 

First, The eutry wf the rcirogni/.ance is irregular. It ought 
to have beeu entered as taken before Pa.AT’r, UAef'Juflice^ when 
the nrft hail was given. 'I'lie bail which juilincd is bail from his . 
hrfl acknowledgment bcfoic tlie Judge; whereas if the .recogni¬ 
zance flvall be draw'u up as eiitcrcd Into when the additional bail 
was given, he can be lu'und but from thence ; 4o that if be- 

• tween thof** times he has clicncd l.ds lands, fuch alienation is good 
and binding. 

• 

Secondly, The fir.' fn.ias is returnable on a o’ay certain, 
which it ought not to be, tiie procci.JiniJ' in tlioorie-inal cauls being 
by bill. 

Thirdly, The capJen aJfailfreiendum is irregular, becaufe 
by tkc liatute 3. Geo. i. c. 4 > it i:. cnacbd, that the plaincilf 
“ fh*all mark on the beck of t!ic writ the real fuin or debt, due to 

him, before it is delivered to the ihcriffto be executed;” atid 
here there"tvas nolu.i. qtdorfed on the capias^ nor any time men¬ 
tioned in the entry of this 1 . '^pgnizance ; fo void. 

•,I^t;RTHLy,The^7V<?yi7fwr ought to have been-brought in * r jgg T 

* Mi44l^iXy for the recognizance i$ filed there. Befide?, the recog- ^ 

<il&cc is a lien on tlie eftatebf the bail frpm'the day that it vras 

Q-i? taken, 



» Crofts, 

EjtXCOTOF OF 

Curtis, 


Butel, 
TB* Baii. of 
Harris. 
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I 

taken, and it may be prejudici^iU*<5 enter it on a future day, bn 
the day that the latt recognizance was takcit, becaufe the perfon 
who entered into ihe.fiidl: recoL'iiizance mijxlu have aliened his 
lands before the other was taken. 


Fifthly, No capias adfatisfae'endum lie? upon a recognizance 
of bail i for the tenor of the recor^-nizance is, ihat the debt be 
levied de bonis, cataHis^ terris, et trn>nrcntis. 'i'hc defcadantought 
to have appeared to ihisyirnv facias^ and pleaded this wrong inrol- 
rrent. and iitall nf^t take ndvantafie of it on a motion; b»it 

king bail at fevcral times was fettled iu 
KJ'it'b' "/ -dice l^AaKKit, and Is an eafe to 
mar is Iniil oidy de bear clfi’-, and no ball 
i ond inaii enters into the recognizance, for 
not before. And the entry of the recog- 


t'lls lost of pra.'li.i 
this court in th? ti.'; 
deferaiants : for I’u 


is reall)‘ 


vj:i um!.!' i..;e ; 
tiienit is ci.mnkte, am! 


I'izancc rviulc he eiu!;e . 
tice is to take t!ic rec.'gr 
Jail Judge’s ciia:v;l:L'i>. 
that the laui.i me.ybe ;.;' v 
urged by ti.e bad, hiice 
niuftarifc to the pi.dijtiil 


; if taken at once ; and the conilant prac- 
’.izance as if the b.ail were both taken at the 
'I'he inconvenience which is objedled, 
ried in the mean time, cannot proj»erly be 
iheojtly prejudice that can accrue thereby 


As to TiiF SECON'D onjECTioN, that the feire facias is returnable 
oti a day Certain, v/hj^'!! it oa.ght not to be, the proceedings in the 
t'l iginal c.aafc being by bill ; tite return of the feire facias on a 
d;iy certaiii is good, iV:;- (tie procecdiirg on which this feire facias is 
lourrded is ti:e Tv-ccy nizahce, which is an entire dijHnet charge 
and record !.-(.rn t!'.:; ii .ri.er action; ii;r liiat was determined by 
the je.dgir'.s.ii';, a!'.'j ival !.,cord thereby clo.^ed ; but if this procicel- 
ing ihouid be i.d.juvlgrd apioeccding by bill, yet it is not any irre¬ 
gularity, bat ;.n erjor. 

As to Till-: FOUiTT:' oBj t'CTioK, the dilHndfion is between a re¬ 
cognizance taken by the (Jt.tn t, vvhith is of no force till entered of 
record at U ejufunder^ r.nd then it is cinered as taken in court; and 
a re'ogiiizaiice taken on the ifatute of 3. "fac. c. 8. For by that 
act a Judge at his ciian'bers n ay take a I'ccognizance of bail,. 
•W'hich is obligatory by the t a.-aion, ai.d gives the romizee power 
of eleCiiorTto fuc in L’liuka or jlJiddlrfe.x. 2. iinik. 600. pi. lO. 
6, Mod. 42. 2. Lcl. R,iv:i. It. Mod. 2^4. If this is an 

error, it may be- taker, adwint.ige of by a writ of error upon the 
judg:v;ent on the Jci.fuC. o: on tile award of the execution. 


As to THE FIFTH OBjtcTK N', J'onncrly it was held, that no 
capias ad fatlsfaciendum would lie on a recognizance of "bail ; 
bilt tlie latter rcfolutlmis have been contrary, and the coullaht 
praClicc has been accofdiiigly. Lev.'lib. 

Then as to the not indorfrngthc f;^«/*on the recognizance, that 
^oth net make the capias void. Ti-e liatute requires it fljould be 
done, that a.i execution fliould not be taken for more than the 
real debt, and inf i.-ts a pemilty if it {Imwld be executed for a" 
greater fum j it only ruljeits the party to tire forielturc of double 
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As to THF LAST OHJECTION, the atif’^vcr was, that the ertry C»orr$, 
fliouul be iii :i:ui not in Lomlo^^ Init that is of bail !o 

aciions broiu'ht in the court of icjna;’s besicij, and not to oi i.nnal 

araitift 

av Cions up >!i rccognize.nces, as this is. Bt rat, . 

. '.rriF. Co'jitr. If the focorul bail i’.aj entered into a recog- 
nlzance before t'le Chief Juliice, as : !:;"l nrsn did, tint would 

not have related t() the lime of the hi ii. . -• ;)i/,,!!?ce jiven by llte A bond fjgnM. 

one 


other bail, and taken before the fe.ne « i ‘i )u ile.t ; -but here the y’ 'w 

fecond bail entered into a rceoj:ii7..uije beioie Uiiother Judee, 

.. j ^ J oi.iir .'it anotUer 

V. hich makes noalicraiion oi tue cate. d.,y, 


ficii reeo oii/.aiice at 

6Z3. 


A Judge mriv take a recogni/.ance of bail at Ilia c’:a'nber, and firltdcli 
.the entry i:’i Ids book is a goe.d warr.mt fir t!ie cfitry of it in the 
ofUee, and the praciice is fettled to i ;:'-. e 1 icii reeo oii/.aiice at 
one time, and anoiiier abanotiier time ; ior i!ie hrll is av /■<v.v<^V, 
and no complete bail is given till the l.'M is t.iken, and from tiiat 
takinerthe rt-coanizance is made no; i iudgebclore wlioni 

the lall bail is taken ligns t;ie ro-'l; t'lv-relwiCj the,!.i..ii rrmen by dit- 
terent lodge®, the nil' is oi no value lol th..; 1 di is Liken, •.<= iSq J ' 
for then the bail and the eniiy is entire a.nd pciiect, and not 
before. 

Sr.cjNL'Ly, 'I'lie reiurn is ee.c.l and yr-'per : i:i- the f. ire facias 
is not grounded on a prc.ea edn.;', ny biii, bin on a c<dh;ieral matter. 

I'm RDLY, 'I liC Cufas iirjiiii^j'acumuiin good, thougli it Is jujt 
indorfeJ. 

Fourtiilv, 'Ibc firefiscias is we!! diieCi^d to the flierifl of 
London, 

Fifthly, The la dv i-nty l.'c taken in execution on fuch re- 
cognizance. 

1 I'jR. i.'P\.I/\ivT* 1 njMoc. .1 4 ki«j 
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An attachment 
liiS fo: eildeS' 


WilllairiS Ciyairft l.A’og.-::. 

N ACTION ot: thI! case was brouglit apafuia the defendant 
^ox criminal converfation wiiii tlie pl.dn.iih's ». ife. ’ 

Upon not guilty pkaidcd, the caiiie was tried at the Sittings after pl^nl- 

the Term, ami the jury gave a verdiid lor the plaiiuill with two titV, fiirthepur- 
hundred pounds damages. . pole of induciojj 

Afterwards the defendant ufed fome indirceT: nicans with the 
plaintiff to take a fmall fum, and relcafe the damages ; andbccaufe j^r*y gave. 
he would not take thirty pounds, and give fuch a relcafe, the y 

defendant got a warrant of a jutiicc of peace to take the plaint;li 
Vor a pretended murders 'I'he warrant was executed on him on a 
Sunday ; ho wa.s kept in cuftodytill Alonday ; and then was arrefted 
in an -action of five hundred pounds at t.ic fait of the defendant; 
all wliich was ddu.^ to extort a rclcafe from him. 

This appe.iring plainfy to the Court, a rule was made for him, the. 
coailable, the bailiff, and the jufticc of peace’s clerk, to ihew 
caufe why an attachment fhoulJ nvt goagainft them. 

3 , Miller 




^Cafis x2o; Nl^illcr againji Bradley. 

If a judgment A WRIT of f.rror was brought on a judgment in the corii- 
tiii j^ntifF mon pleas, and the judgment was affirmed in the court of 
5 nit^ew°tbe bench the laft psper-day of the laft I'crm. 

lift paper-day of It was Contended, that the refore the capias ad fatisfaciendum 
^Ten:n,arf/- niuftbe returnable in this Term, becaufe the judgment could not 
ifl^o^hcTa^ft figned until the quarto die p ji^ ^'c. \ if fo, then the plaintiff 
iday, returnable having brougilt a tejiatum capias adfatisfaciendum-, that muft he 
the firAday of irregular, bccaufe there could be no capias adfdisfaciendum on a 
the enfuing judgment not figned, and by confcqucnce nothing to ground a 
iTerm. tejiatum capias ad fatisfaciaidum,_ cfpccially this action being 

%> Jones, 200. brought by original. 

S.*Com.'Dfg. E contra, 7 'he objedlion is, that this action being brought by 
“ Procefs” original^ no capias ad fatisfaciendum could ilTuc before the judg- 

(B. 4 .). ment was figned ; ar.d it being obtained the laft paper-day of the 

laft Term, it could not be figned till after tlic quarto die pcjl, (Sc. 
of this Term ; fo there being nothing to warrant a capias adfatif- 
faciendurn^y confcqucnce the tejiatum capias adfatisfaciendutn muft 
j Q 1 1 ^® irregular. * But when the judgment was figned, though in the 
^ -1 latter end of the laft 'r'crin, this by relation is a lufficient foundation 

to fue out a capias the firft day of the 'ronn, which will be a war¬ 
rant to found a t eft at Ufa returnable tres Trir.itatis, and fo good. 

To w'Hicii it ii-as aajvuercd, that though to fomc purpofes the 
Term is but one ciav in lay/, }e£ to other purpofes it is not fo ; as 
for inflance, il'dvere be ^ there can be no judgment 

before they arc entered, and trie principal cafe being by original, 
there could be no judgniont entered until the quarto die pojioi the 
I. Lev. to8 . following li'erm j fb there could be no fuch judgment as is now 

5 alk.$z 6 . yp to ground a tejiatum capias a\l Jatisfacr^ndum {a). 

The CetJUT. This is a judgment of the firft day of theTerm, 
in which it was obtained by relation, which is fuffi.cicnt to ground 
a capias ad fatisfaciendum, and by confeqffcnce a tejiatum capias qd 
fatisfaciendum ; and if there is no difference between an atftion 
by bill and by original, it is regular. As to the continuances being 
carried on from one I'crni to another, no fuch thing appears on 
the record, fo this execution is regular. It is true, if the 
cbntinuances had been entered, no execution could be prior to 

fuch entry; and fo is the cafe of Prince v. Slaughter\b)^ and 

Dobfon V. Bell (c). 

(a) See Brand v. Mears, 3. Term Rep. (/j) 2. Vent. 104. 

388.; and Cioppcrtiiwaite ». Owen, (t ) 2 Lev. 176. 

3. Tenn Rep. 657. 
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Whitley avainft L^ftus. 

^OVENANT on an indenture of appretuiceniip, wherein the 
^ plaintiff covenanted with the father and fon (the apprentice), 
apd they on the other fide covenanted with him (the plaintiff) ; 
and this ailion was brought jointly againff: the father and the 
fon, for that the fon had covenanted faitnfully to account at his 
niafter’s (the plaintiff’s) rcquell, for ail fuch of his mafter’s goods 
as fhould come to his hands. 


The breach affigned w-as, that the defendant (the fon) had not 
accounted, bic. ; and, upoji non infre-^crir.A conveniioucm pleaded, 
.the plaintiff' had a verdict. 


It was movkd, in arrefi of judgment^ 

First, That the declaration was ill, becaufe the plaintiff did not 
fet forth any made to the f >a to account, which he ought to 

have done, that tHe defendant might have an opportunity to tra- 
verfe it. 


Secondly, 'I'hat the plea is too general, two breaches being 
affigned. Belides, it is no pica, lor one breach is in the negative, 
that he did not account. 


'Vo wmeu it'tvas nnfitirrftlvM the breach is laid in this manner, 
that he did not account, rntkr.c cujus he broke his covenant, 
which is an affirmative. Ueildes, this is an exception taken by 
the defendant to his own plea, and is after a verdict, which cures 
an jnformal iflue, 

♦Thirdly, That this being a joint action agaiufl; the father and 
the foil, and the breach affigned only againff the fon, this judgment 
cannot' be maintained. 

The Court faid, the pica and iffuc are good after a verdict. 

Fourthly, That the aefflon ought not to be brought againff 
the father, for he did not covenant that his fon fhould truly 
account, &c. he only covenanted for himfclf feparately, to pay the 
money which he was to give to the plaintiff'Tor taking his fon 
apprentice j and the claufe in the latter end of thefe articles is iii 
the Angular number, viz. that each of them (the fiithcr and fon) 
binds himfelf for the true performance tliereof j fo that the father 
cannot properly he faid to be bound for bis fon, but only for him¬ 
fclf. 

It was argued on the other fule^ that this was a covenant 
chtered into by the matter on the one part, and by the fon, with 
the confent of his father, on tlie binding part, but by both father 
and fon as to all other pifrpofes ; for though the fon be only bound 
appreilfice, yet th6/ both covenant for the true performance of all 
covenants, &c, the word"* in the clofc of the articles being, “ that 
** each of them binds himfclf, &c. for the true performance of 

0.4 


Cafe 

In an afUoa oii' 
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** all the covenants an'l agrec-ments therein mentioned ** And 
even from the nature of thefe covenants, the father is alu'ays bound 
for the f m ; for otherwife mafters could not rely on the covenants 
of their fons, wiio arc coininonly umler age, and fo by lau' not 
capable to'cemider what covenants to make ; ;.ncl ccnfemicntly in 
this cafe thcfauKi fhall be i. ken tv> covenant for lUe pcifurmancc 
of his foivs part as well as his own. 

The ConRT \.as/:)f opin.ion, tliat the verv erd orbimlirig the 
father was to anfvver the wrong wihcli e ijhf be dona by the fon to 
his maflcT i thcreferc the fatlier nuilJ: be obliged tbr his fon’s tiue 
performance cf the articles. 11 is ;i jcin.t c; venant, and ainomns 
to the fame ns if it had been in this lorm : It is agreed hrtween 
“ the parties, tiiai, 5 :e ” It is true, at the end of tin, articles tlic 
covenam i" in tie- fnejular nntvibcr, “ tha.t each of tiiem did bind 
•“ himfelf,” and it ninll be lo where the fm is bound to perform 
the thing for which the covenant wa.s made j and this claufe is 
ul’ually inreitcd, that the cen/waants me)- be taken dillribntively, 
tliat each ot the c( veinnnoiv; Oiould n- rfonn l.is part j” the 
latter part makes tnc inirner covenants joint or Lvera! ; and this 
makes the covena;;: of ‘ le Ion bind the kttiier, who covenanted for 
him as wel; as to: i.imf-df. 

So the plaijuiir iiad his judgment. 


* The L(>rtl Coninofl^y aT/tir.ft Steed. 

crbelnein A RULE was m.av'k , that i TIE CCM’.OM RS of the county'of 
npt r\ and if.'r: HIGH bairiff of the franchilc cf 

Lcmhiftiv in the faid ccutuy, IhonlJ ilicw cauL on fuch aday why 


Coroner beJne in 
sontempt 

fconiniiu 


an attlahuirnt fliould not iliue againil them. 
'Ehe case was as follows : 


The defendar.t T^tccd's^.^ an attorney of this court, and formerly 
HIGH itAiJ.iFF tf the lih'mty or fraiichili; of Lioviinjler. Ho then 
entered into a bond cdTive hnndreu pr-unds for the faithful execution 
of the fai I oftice ; but falling under the difplcafure of Lord 
C(/nin^fi)\\ he hrmiglit -an action ot debt againlt Sierd upon the 
bond, ;md fued out a ujlitat dire .b d to the liieiiff of that county, 
to whichWrit one of t!ie corona, s was attorney, and folicited the 
fheri.Tror a precejit to the high bailiff cf the franchife to make a 
warrant to apprch. iid t'.ie defcml/.Mt who having brought his 

writ of privilege as an attorney of this court, and the iJicriiThaving 
returned it upon ihe It ; would nnike no precept to the high 

bailiff, ^:c. 'rherenpon tlie jdaintiff brought an alias latitat 
directed likc-wife to the faid ilicriH’, wlio Hill rCfufed to grant fuch 
precept as abmciai'l, becaufe Cif tJie privilege .of the def gidant, 
which he (the fheriff) had returned oq tiic firll latitat. An 
original was tlien fued forth, directed to the coroners, who 
accordingly n*ade a precept to the HIGH bailiff (who was 
privy to uil thefe proceedings), and then he ilTued forth his warrant 

to 
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to the under bailifFs, who arrefted the def<^ndant, and ftill keep him 
in cuftody. 

The Court war. now rn.ovcd for an attachment againfl the 
t.ORONERs, and the high k vil’k:*' ;ind yNOKR b\iliffs, for a 
great oppredn n, and tor an aoaL* of the procefs of this court, 
under a prctenc'- and colour ot'judice. 

• 

And a nih; being made for them to fhew caufe W'hy an attach¬ 
ment fhoulu not go, • • 

It -W’As ivsiSTfiD f.n their behalf, bv their Coimfel, that 
though it V .1'^ wrong to fao out this latltai tlireifed to TiiE 
coRoKKRs, van thev '. -ing (■tiii:''rs w!’o are to eX’.Cii!.e she procefs 
of this court, ate i r t > d ipuie or t.jn.;li;ion, wlicther the writ is 
id'ucd la. full) or ntJt j neither are the high B MLiFFor under 
BAILIFFS to do any fueli thing,but all of them at ^ to obey the writ; 
and if I'o, then the afpiLiv t of the * defend..nt cliargos tl>em with no 
crime but only in obeying theproeeb •, wiiich fo far from being 
an offence, that it is prob ibl .’, if the defen J.int had brought an a<Slicii 
of falfe imprilbninciii. ag:.inil 'r;iK c; roxers and the reft, &c, 
they might have juftihed under tliis writ and warrant. 

The Court, A writ is never direded to the coroners 
where the therift' (who is the proper olhccr) fta.uJs indifferent} 
and it was adi.iittcd on all i'ulcs in this cafe, that the flieriff was 
indirterent } fo that tire nuuivr ftxras to be very fui'picious againtt 
the coroner.s and llie iugh that tiicy were privy 

to this oppreliion. 

Therefore the rule was abfuiutcas to them, bur difehargedas to 
the under bailiffs. 


Thb LoitJii 
CoNINCSBfj*)! 

Stxxs. 
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Afterwards, on the laft day of Hilovy Term following, one of the 
rouoNLRs was hi oillit up in cuftody into court, and bailed, the 
Ollier being' bailed before, to anlvvcr upon interrogatories the next 
1 enn. 

And accordingly Eelivarih^ one of the coron#‘rs, and Carpenter, 
the high bailiff, were b.'-ouglit into court, the other coroner, 
Landen, being la the king’s bench. 

Edwards depofed, that he knew nothing of this opprcftlon, nor 
aiSfed thcri in otherwife than by a general power he gave to the 
other coroner. Larder.^ to put his (the laid Edwardsh) name to all 
Writs that came to him direclcd to the coroners, &c. and that 
he never faw this writ. 

* TT • • 

His COUNSEL tnercupon moved, that he might be difeharged j 
for if one ccrotier give the other authority to put his iiaine'’to a 
partifir.Iar writ, tliat might probably be a contempt to this court, 
becaufe he might know the nature of fuch a fingle writ} but 
where fuch a general trult or power is repofed in one coroner by 
another as to fet his name to all wriw which Hiall come to liis 

h^uds, 
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hands, there cannot be fo much as the Icaft fufpicion of any con¬ 
tempt. 


Tisk CotTRT. This general authority muft be intended to do 
all legal aets ; lo that ir tiK* other coroner to whom it was given 
abuil* ir, luch abuler cannot be a contempt by that coroner who 
gave the power. 


Thercft-rc this appearing to be the calb of one of the 

coroners, he was difchargcd. 


But Qirpefitrr^ the rn(;n baimfv, having owned that what h.e 
had done was by order ol the plaintiO', and tiuitlu* did it kjiowingl v, 
though he did not advile rlie doing it, he, Ixcing in contempt, was 

• t *94 ] 
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A proJiibition T)ROl IIBITjON was moved for to the Gf arhiihalt upon 

will n( t l.t? aitt-r 1. ;iliida\ it that tlie caufe of a^ltioa did not arile OJi the higii 

icntcnce,f>r'..v;;t 

for cauiV on t!:e 


face of the i-io- 
Cetdinss. 

Anti-, 176. 


I. Coni. Dif:. 
« Adi.-.liali,/’ 
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But it w.as denied i»i:n. Cl’riam, bccaufe fentcncc is palled ; 
and tlien no iirohibition ou'du to be in-anted but for fomc caufe 
apparetit oii tiie face of tii;,; I'^nord. 

(F.9.). 6. Coni. D:;j. " Proloba-. n’' ( 0 .}- 
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The n'n'r-.Ji: 7'hc 


Bill of Strudwick. 


The Court will 
not e/ir'';'.r rht 
n:<;ogpi?...r.cj cf 
lull unc.l (lie 
r.cn-:i;-.;'car;!ncr 
of tho- j.i.r.oip-.l 
be enct.ic 

1. Bar K. B. 

76. 4Ci. 


CTR Ul) VVJC/N, V.ho was the principal, gave a recognizance 
with bail, con;iiii;;;ied .okec ji the iieace for a year, and after- 
wanis to apjj.'.-.u- in th:..- court c."i the lull day ol tiiis Term, which 
he did not. 


It was ?.:o 
the bail might 

It WA.S IS 

w.'iS iru-gu'.::;-, 


r.sn, tiWit !i!s recognizance might be eHreatcil, fo thaS 
■lie prolecnted. 

•'.'sTj !> for ihnn h their (I'-inipf that this motion 
bechufe there was no default of Stvutkvlck'i, appear- 


aia e entered. 


'i'uit Court was of opijiion, that it was improper to offer 
any'diing againfl; the bail until the default of the appearance of 
the principal was entered ; and if they had anyihinp to offer, the 
lime would he w'hcn a fclre faetas vm fued out, and it could 
not then'be done until the dcl.tuk of apjx;arance as alorefaid was 
"entered. 

AdPTBR WARDS this default of appearance, &c. was entered ; 
and the recognizance being cllreatcd, a jcire J'aclui was brought 
atiainfl the bail, ***- 

Jt w'as iKsiSTKi) for them, that firfCe the fiid recognizance 
was giVcn,tl.e dofeiulatit StruilukI: had entered into another rcc<*g- 
nizance to appear andanlwci an information exhibitedagainii 

him; 
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• 

him ; upon which he was afterwards convicted, and committed to Tk» 

TiiF. MARsMALSiiA ; lu that he being t4ken out of the cui'lody of ' 

the bail by a legal procal's of this court, by that means they are 
difeharged, and that he could notfje brought up and rendered by 
them, becaule he was ti’eaped out of gaoK 

'There war. no ofthc priticipal entered; and if, for 

that recifuii, liie Court Ihould be cl'opinion that the bail were not 

difcliar'>--.“.i. 

* 


It v.’A.r r.Tovrn, that then the proceedings* upon the Jlire 
facifis uiight be liaved till the common day of becaufb 

the bail might have an opportunity of le-takiiig him within that 
. time. 


The Chief Justici: hc:ul, liiat tvlicre a man is admitted to 
bail, he is, by intendment of law, in their cuflody ; but when he 
is taken from them by ihe proccls of tins court, then they are dif- 
chargctl. 

All the other jt'noES were of a contrary opinion, z'iz. 
that they arc not dilcharged until the commlttitur of the principal is 
entered ; forthough he was committed upon the convidlion on the 
information, he was as niucli in die power of his bail as if he had 
been at large, or ftill in then- caiiody ; for upon a motion in this 
couit, tli« y ip.igl-.c have him brouglit up at any time, and rendered 
buck again in Oilclairge of themfelvcs. 

Afterwards, upor. another day. 

It was moved, that the conumthtur of the principal might 
be entered, fo as the bail might take advanUige thereof, and 
that the })roccedings on the f ire fac'ui': might be flayed in the 
mean time. 


* 'I'he Court would not flay the proceedings on the feirefacias^ 
but ordered that a cun.r;'ititur ihould be entered on the right re¬ 
cognizance; for thcie being two, v/z. one for the peace the 
appearance oi tht: principal, which was forfeited for his notap¬ 
pearing, and the other lor Ids appearance to*antwer the informa¬ 
tion, upon which he was afterwards convicted, the cotmnittitur 
mult be entered on tliclait recognizance. 


*[196] 


1 


Parr Pnrbeck. Cafe 125* 

TN an action jOF covenant for non-payment of rent referved If,In executing* 
upon aleafe for years, thcie was judgment againll the defendant 

lyr default; and upo.i a vy it of enquiry executed, thejury gave the 4>venant for 

plaimiiTbut one fliilling damages, and no more, though he proved non-paymentol 
that the defendant owed him one hundred and fifty pounds for rent referved atk 
rent * the jury 

give lefs than the 

rent in arrear, the Court will ijuaflkthe inquifitlon, and grant a new writ of enquiry on payment of cods. 
— S. C. poll. 213. 2. i con. 214. 3. Leon. 277. Barues, 230. 44S. Stra. 425. 5x5. j. Com* 

D.g. ** Pleader” ( 2 . 5.}. 

The 
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The reafon why the Jury gave a fhtiiing and no more way, 
l^caiife the defendant rook this Icafe of the plaintiff of a certain 
piece of ground, in which he||(the leftee) covenanted to pay fo 
much rent; and the leflor covenanted, that he fhould have fuch a 
fewer or dam to keep water, he (the Icflce) intending to fet up.a 
paper-mill, but the comtninioners of fewers had made the water- 
courfe fo narrow, tiiat he could not have water fufficient for his 
purpofe ; anJiK'ing unwilling to {Vie tiie kfibr upon*this covenant, 
he left the land to oie {ellbr ^ and therenpain another perfon cn- 
tered, and v. ai: noi'tVijcd ihereof, :ui:i fet up a corn-mill, and the 
miller paid the rent; arnl ail Liii; being known to the jury, who 
were of the neighbourhood, thej- gave the plalntilfa {hilling, and 
no more. 


And now IT was moved to fet afule this writ of enquiry for 
the fmallnefsofthc damages ; for ilnee this a6lion of covenant was 
brought, and the breach r.fiigned for non-payment of fo much rent 
in certain, the ju:y were oblig.-d to find tire whole. It is true, if 
it had been in an aclion for damagi s, they might have found part, 
only; and it \i ufiial to f.*t afulo a writ of enquiry for fmallncfs of 
damages, where no manner of evidence is given why they {hould 
be mitigated f'a) i which is this cafe. 

The counsel fer the dcfardatit Infiflcd, that the execution of a 
writ of enquiry is not to be fet afide, and a new writ of enquiry 
107 1 granted, for the fmalliufs of damages given * by the firft jury, un- 
^ there be fane comrivaticc or finifier nuu.agcment; and fo is 

the cafe in Salkcld Rep. (•>47. in covenant to pay afum certain, as 
in the principal, cafe, and that upon dcfiiult of paymept itihould 
be lawful for the covenantee to enter and take the profi&i^c. 
the defendant pleaded in bar, that the plaintiff did enter an|^P|e 
the profits; and upon a demurrer to this pl,ea, the plaintiff had 
judgment, and a writ of enquiry, and fmall damages ; and upon a 
motion, a new writ of enquiry was awarded, becaufe an a< 5 Iiun of 
debt might have been brought upon this covenant, it being to pay 
a certain fiim, and in fucli,a< 51 ion the jury upon a writ of'enquiry 
muft have given the whole Aim, unltfs the defendant .proves 
■fbmething in mitigation, which was not done in that cafe ; 
.therefore the Court looking upon it to be a contrivance of the 
jury, awarded a new wiit of enquiry; yet they held it to be a 
common rule, that no new writ of inquiry (hall be giilhted for 
too fmall damages, if there was no contrivance in the cafCj for if 
it (hould, this inconveniency might follow, wtJZ. the fmall da-^ 
ixuigcs given by the firll jury might influence the fecund jiu^ to 
give greattr. , « 


V The Court was of opinion to fet afide this writ of enquiry | 
for though the fu.ppofcd breach of covenant,'on the plaintift^sfide, 
i ; was true, ylz. that the defendant liad not fufficient water f;t up 
his paper-mill, and that had been givenrin evidence to the jury on 


(<i) Sef Parr v. N'iWtt, poft. zi ^. 


the 
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the writ of enquiry, they could not have mitigated the dam^es . 

c« that account, much lefs when it was not given in evidence. 
It is true, the l.-fiee left the land for that rcafon, and another en¬ 
tered and poflefl'ed it, which entry, icc. rpight have been given in 
evidence upon the trial of an iliue joined, but not to a jury upon a 
writ of enquiry after a judgment by nil debet \ neither did the 
defendant givU it in evidence to the jury, but pretends they knew 
it themfelves. It is admitted, that in covenant w^cre damages are 
to be recovered, the jury upon a writ of enquiry are the proper 
judges of the quanttan of the damages ; and lor that rcafon the 
Court will not fet afide their inquiry, where they give fmall . 
damages j but it is othervi'ife where the covetiaat is for payment 
of money, and ihe fum is afeertained, becaufe in luch caie the fum 
being certain, the jury cunn^Jt leii'en the damages ; and this is the 
conltant dirt'erciice in fuch cafes *, and it is the fame as if an 
affumpfit had been * brought for money upon a note under hand, 
for there the jury cannot mitigate the damages \ if they do, the 
Court will fet their verdic^f afulc. 

And fo it was done-in the principal cafe upon paymentof cofts, 
&c. 


[I 


AnoTiymons. Cafe 

PLAiN’TiFF brought an action in the court of common 
pleas, and laid four counts in his declaration. 'Fhe defendant 
demurred to one of them, and the plaintiff jeaned in demurrer, and j 
had judgment, and then he entered a nolle prnfeqnt as to the other i 
^ree, but without any mijericordia j which the d* fendant believing 
to be erroneous, he brought a writ of error in the .court of king’s ' 
bench, and affignod this matter, there being a precedent in Cch*s [ 
Entriesj that it is erroneous (o). j 

It was argued in fupport of this judgmnit^ that by the flatute ‘ 
of yeofailes-^lb. & 17. Car, 2. c. 8. “ no judgment after verdift, 

** &e. Hhall be reverfed for want of a nvjcricoedia and by.the 
ftatute 4. & 5. Anne^ c. 16. for the amendment of the law, it is^ 
ena<5I«d, “ that no judgntt-iit iTinll be reverfed, or writ of enquiry 
' ‘‘ of damages {fayed or reverped, by rcafon of any matter which • 

“ wtsuld have been aided by any iuitutc of yeofailes in cafe of a 
“ vcrdidl, To as an originrJ writ, or bill or vvarraiit of attorney is ' 
filed.” Now the warjt of a miferico- dia i:; matter which is aided 
by the faid Jlatute. of yeofailes in cafe of a verdi il; and therefore it 
is within the aforefaid act made for the amendment of the law j and 
the judgment is not to be reverfed where that word is omitted. 

'Fhe Court. If the entry of a tnifericordia had been neceflary 
atfiSmmon law, there is no (fatutc of yeofaiks which cures the 
want of fuch entry ; foathofe ftatutes extend to judgments entered 
« by coiifcilion, nil dicity or non fum informatus j” but t!ic principal 


{a) Co. Ent. 


judgment 
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jaHgment is neither of th^le* for it is a judgment upon a demurrdr 
Joined. Now at common law there was no need of entering a 
mifericordta in fuch cafes, becaufe fuch entry is only pro folfa 
clamore ; and here is no colour of any falfe complaint, becaufe tne" 
plaintiff fays, non vult ulUrtus profequi ; and as for that cafe in 
Coke*s Entries^ many of them have been condemned* 


So the judgment was affirmed. 

C >99! 

#afe 127V * Clarke agauift Cornifli. 

JVidnefdayy 26 November 1723. 


V factoK ^ »^WO PERSONS entcrctl jointly and feverally into a recogni- 
^ zance of four thoufiind pounds bail for another;-and after- 
I a fevcral wards the plaintiff brought a /cire facias againll: both of them 
i|j[itaent a- jointly, and had two nihils returned ; on which plaintiff prayed 
^ each of execution againft each fer the v/holo debt, which was awarded 
accordingly. 


339 - 


It was now objixtEd, that execution ought not to be 
awarded againft each for the whole debt, becaufe a levcral judgment 
cannot be given upon a joint fire facias^ no more than upon a 
bond. 


It is true, a recognizance may be joint and fcveral (as this was), 
and fuch a recognizance may warratit a joint and feveral feire 
facias \ butyet a fcveral judgment can never be had upon a joint 
feire facias againft each of the cognizors ; for the plaintiff might 
have brought a feire facias againft cr.ch of them feparately, and not 
againft both jointly. v 

The Court w’as of opinion, that this was the conftant form, 
and/o the judgment was affirmed; for if the award of the execution 
be joint, yet the plaintiff may have fcveral executions^ and though 
xhcj'eire facias is joint againft both, yet the execution,may be 
fcveral ; for as thl; recognizance is joint and fevcral, to compel 
the plaintiff to bring two feire facias would be only to multiply 
actions. 


128. King and kis Wife againft Bafingliam. 

i the,wife AN ACTION ON THE CASE, &c. was brought in the common 
V»ot liepleas by hufband and wife, in which the hufband declared* 
her feveral counts, and Che of them was for money lent to the 
defendant by him and his wife, by his confent, and promife ipade 


84 * 


to them both. 


489. Upon non ajfumpjit pleaded the plaintifThad a verdiiSl. 

‘ 161. 

443. I. Stra. 61. z. Stra. 7x6. 977. i. £ac. Ahr. ** Baron and Feme'* (K.). 

It 






It WA 5 MOVED in arrsfl of judgmentfiStizt the declaratioit was 
ill) becaufe the wife was joined m this a6lion with her huiband, a**® "*! 
W'hich (he ought not to be j and that the joining her in the adlion 
being matter of fiibUance, was not helped by this vcrdi«H:; for J 

by this means, if the hulband fhould die, then what is recovered 
would furvivc to her, when it ought to go to the executor of the 
huiband. • 


But the judgment was affirmed. 

A WRIT OF ERROR being brought in the court of king’s bench, 
the fame objection was made there; and that this acVion was 
founded on a coutraft made by the wife, when by law Ihe camiot 
.make any contract during the coverture. 

Lee excepted U> the dechiT\':thn, that the money being alledged to 
be lent by huflxtnd and wife, muft be prefumed to be lent during 
coverture; and then the money is the hulband’s money-only, for 
which he alone ought to have brought hia adiion ; for a wife can 
have no intcrcfl: in money during coverture. 

* It was argued in fnpport of the aeVion^ that this objedlion 
came too late, it being after a verdiCt; and that it ought to be made 
good, If by any conOrudtioii it might; therefore it fliall be intended 
that the hufband and wife were joint traders, and that flie lent the 
money to the (iefendant before marriage. Bcfidcs, where a 
pi'omife is made to tiie wife, if the hutband bring an aClion for 
bimfelf and his wife, he makes tiiat proinife good by his own 
confchc. • 

A 

The Chief Justice. If the money was lent during cover- 
tufe, the declaration is faife, becaufe then the wife could have no 
money. 

Adjournatur (</). 

{a) This cafe was annKci a fccond ir. C-,?. i. it \v:’.s arQued a tliird time, 
time in Trinity Term, lo. Cho. i. on v-’litM tl.c Court l-.tl.HL-d aijuiuR tljc 
Saturday, >20 June 1724. Noth tu piamuir’, ii,C.*oix.y^.i. 
former edition. And in Ilihuy Term, 


Sid. 346* 


Cro. jac. 644*:^ 
pi. :H 


[200J 


Cro. EUz. Cl* 
Cro. Jac. 77,: 

aoS- • 

Roll. Abr. 

S;d. 25. . 

2. Sid. i2S.';':J 
Alien, 36. 
a. Mod. 2I7*-- 


The Parifh cf W rotham agahifi The Pariih of St. Oiave. Cafe 

J OHN RICIL\RDS, his wife, and,five children, were removed Attachmcnel 
by an order of two jufiices from the pariih of Capell to the gaii.ft pac^ 
oi dVrothani’t h\ Kenty that being adjudged to be the laft 
j)lace of their legal fcttleflient. Afterwauls, upon an appeal to the 
next quarter-feflions, that order was qualhed ; and tliercupon the man andhis| 
poor man and his family came back to the paril.h of CtipcHy and by mdy. * 
anotfier order were again removed to JVrotkam. 'Lhis order; 
being removed into the c#urt of king’s bench by certioririy was, 
by the confent of both parties, referred to the Judge of afiize; who, 
upon hearing the evidence on both fidcs, directed, that the matter 

ihould 






_ ^ ‘be tried upon a feigned iiTue, whi(;h wa$ done accordfi^/ 
at tSe next aHizcs i and the parifh of Wrotham had a verdi»f . 
and fo b&th the former orders were quafhed.. But the parjlh of 
Capell being difiatisfied with this verdict, procured the parifh- 
officers of St* Oiave^ fn So'utlyuuark^ to permit this man and his 
fiinily to dwell in a tenement there, on purpofe that they might 
remove him to rotham. Accordingly they came into the parilh 
of St, Olave-i and lived there fome time, and v?ere afterwards 
removed from thence by an order of two juflices to IVrothamy 
which order was confirmed upon an appeal to the next feffions ; 
fo that by this means the parith of Capell was difeharged of him> 
becaufe * an order confirmed upon an appeal makes a gobd 
fcttlenic nt in that parlih by whom the appeal is brought, againft all 
other pariilies whatfoever. 


it ] 


It was new n.v>ve'I, that this lafi: order might be quafhed, and for 
an atUiehment againft the churenwardens, icc. of Capilly for this 
contrivance.* 


But THE Court w'ould not quafh the order, but made a rule 
for them to Ihev.- caufe on iuch a day why an attachment ftiould not 
go; and prooably vvhen tlscy come to fh'cw caufe, they may con-* 
fent to iiave the ciders quaihed j but they fhewed no caufe, and fo 
the rule was made abfolute. 
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The King againft Jones. 

T his was an infoimation. in nature of a quo warrant^lllt^zj^ 
Jones and Fowelly for prcienJing to be burgefles oi Brecker 
noeh in IValesy and to Ihcw by v^hat authority they claimed ^o be 
burgelTcs, &c. 

Upon not guilty pleaded, the caufe came on to trial at the aftizes 
in Hereford \ and upon hearii;g tl e evidence, the Counfel for the 
king deured tiiai the matter might be found fpccially, for that ilt 
appeared by the charter ofalns corporation that the burgefles, 
and alf other ofHfcers thereof, fhould be chefen de mhaHUhtibui^ 
and that the defendants Jones and Powell were not inhabitaritsiS 
Brecknock. • 


4 '.- 


But there being evidence given, that the ufage-had beefia^aihll; 
the charter, the^jury gave a general verdict upon the wafi' 

that the defendants were not guilty. ? ?» •: <?« 


And now it was moved to fet aflde. this verdiiSt, for twqJUdi 

S' • • ' 

FiR 5T, Becaufe it was given againft evidence. 

Becaufe the jury refufed to find a fpecialf,!srdii|^ 
which they ought to have done when.k was required. 


Michaelmas Term, lo. Geo. i. In B. R. 

becaufe of the difficulty of the c^fe, this queftion wns Thi Kino 
referred to all the judges of England { aj . Whether a 
verdict by which the defendant is found not guilty** on an 
information in nature of a quo warranto.^ could be fst aiide, and a 
new trial granted. 

And THE Judges were equally divided, two againft two in each 
court, fo that net one Court wa< unanimous :ii opinion of either 
iide ; but fix of them were of opinion, mat tjie vci;dict might be 
fet afide, and lix were of a contrary opinion. 

* And it being now moved again to fet afidc this verdict for ♦ [ 202 J 
the reafons before-mentioned, 

The Court was of opinion, that fince this rvas become a 
queftion, Whether it could be done, or not I it ought to be de¬ 
termined ; that it was certain a verdict in a crlininal cai'o could not 
be fet alide for finding againft evidence ; but then the quellion 
will be. Whether this cafe is criminai ? And as to the other 
reafon for fetting afide this verdiit, which is, tiiat the jury refufed 
to find the matter fpecia’.ly, there feeins to be fome colour in it ; 
for upon fuch refufal, even a verdict given by a fpecial jury, and 
upon a trial at bar, hath been let afide ; and certainly it will not be 
denied, but that a mifilemcanor of a jury will avoid their verdict; 
and it is a mifdemcanor in them to refafe the finding a fpecial 
verdict when deiired, becaufe every man has as much right to have 
a point of law determined by the Judges as he has to have any 
matter of fact tried by a jury ; and it !: . .:;:i^afi)iiable, that 

‘it ftould be in the power of any j,c:y uj hinder the trial of matters 
in fuch a due method as the law preferibes ; therefore a rule was 
made, that the plaintiifs ftiould ihew caufe why this verdi«3: (hould 
not be fet afide. 

And upon another (b) day the counsel for the defenJUxnts 
offered the following reafons why this verdict ought not to be fet 
afide, and a new trial granted. 

First, For that it was never yet determined that any Court 
could fet afide a vcrdiifi:, or grant a new trial, where the defendant 
was acquitted in a quo zvarranto brought againft him for ufurping 
any franchife ; and an information in nature of a quo warranto is a 
criminal profecution, in which profccutions the Court will never 
fet afide any verdict and grant a new trial. It was fo adjudged in 
the cafe of The King v. Read (c), which was an information 
againft the defendant for perjury, in giving falfe evidence at a trial 
o£a caufe in the court of kqig^s bench} he was acquitted upon the 
information j and upon a motion for a new trial, upon an affidavit 

(«) This reference was not made in towards the end of the Term, At which 
fhe pr«(£nt cafe, but in the cafe of the time the defendants came to Ihew cauie. 

'Mayor of Salilbury,— Noir t « tbejirmir —Notx to formtr etbtUn. 
iditioK. (c) T. Ray. 34. j. Lev. i. Sii. 

(b) Thte firft account to be found of Z49. 153. 
this cafe is in Hilary Term, 20. Gto. 

VoL. VIll. R mye 
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Tai Kiae made that fomc material witneflfes to prove the pcijury were ubrentj 

agatnfl it was not granted. Thd* cafe of The King v. Sir 'John Jackfon {a) 

Jones. ^ent farther than any cafe of this nature, whjeh was an action of 

trefpafs brought by the plaintiff Jackfon againfl: one Prhnate j 
and the plaintiff had a verdidl j with which the defendant Primate 
^ t 203 1 being not fatisfied, he indi«Sted the tyitneffes * of the plaintiff for 
perjury; which being ready for trial, Sir John Jackfon ordered 
his fervants to beat and imprifon th(ffe witneifes wh6 were to prove 
the perjury, fo^hat they could not be at the trial j and thereupon 
the defendants were acquitted. Now though all this matter 
appeared to the Court, upon a motion for a new trial it was not 
granted, becaufc it was in a crinanal cafe in which the parties were 
acquitted j but an information was ordered agninft Jackfon^ 
who was conviiSted and lined. And this is liiccwifc a criminal 
profecutioii in the very nature cf it. It is true, by the ftatutc of 
9. Anne^ c. 20. a man is admitted to try his private right in an 
information; the words of which llatute are, “ If any man (hall 
“ ufurp an office in a corporation, it ftioll be lawful for the proper 
“ officer of the king’s bench court to exhibit an information 
“ againli him in the nature of a quo •warranto^ at the relation 
“ of any perfon defiring to profccutc, who (hall be mentioned in 
“ fuch information as relator againft fuch ufurper, and to proceed 
“ as ufual, &c.” And though by that llatute an information has 
the quality of a civil action, vi%, if the defendant lhall be found 
guilty, he (hall pay colls j and fo likcwife lhall the relatop, 
if judgment be given againft him } yet ftill the profecution is for 
an offence of a mixed nature, and the civil part cannot be tried 
without the trial of the criminal part ; and there is no difference 
between an inlormation in the nature of a quo warranto and an 
information merely criminal as to the fitting afide a vcrdi«fl in 
either. And hitherto fuch informations have been accounted 
criminal profecutions, and that by the plain opinion of the Legifla- 
ture } for it is well known, that actions qui tam^ 6fc. informations) 
and indidiments, are excepted out of the ftatute of Jeofailes i 
and the reafon is, bccaufe thofe are all criminal profecutions, and 
for that reafon they would not have extended to informations in 
nature of a quo warranto } and therefore it was exprefsly provided 
by the Legiftature, that all ftatutes of Jeofailes (hall extend to fuch 
informations. 

It is true, upon the firft motion of this matter in court, there 
were fomc other reafons offered for letting aiide this verdidl, for 
fome other mifdcmcanor of the jury, viz, that after one of them 
was fworn, and had heard part of the evidence for the profecutor, 
he went out of the hall to make water, and was abfent about two 
minutes (^7, and but ten or fifteen yards diftant; and that 
£ 204 3 when they all withdrew ♦ to confider of a verdidi, and could 
not agree, they all confented to poll, and to find fdr that 
fide on which the majority (hould faH, and that feven polled tot 
the defendant and ft^crcupon they found a verdidl for him. 

2. t'jv. 124. {h) Ai the juryman himfclf fiver; by affidavit 

Now 
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Now as to this matter, it is of no wwght to fet afidc this ver- The Ktat. 
dift ; it was not fo much as mentioned when the vcrtll£l was 
brought in, nor was any cxxeption made by the Judge (who tried •' * *** 
the caufe) to any of the jury who were inqp^inelled to try the like 
ilTue the next day, between 77 je King v. Poivell. 

The chicfc/l reafon for fetting a fide tills vcrdici: was, that it was 
given againft'cvi Jence, and their rcfulal to find a fpccial verdict 
when required ; for it being exprcfsly provided by their charter, 
that the burgeMes of this coi poration ihould be chofen inhabitaj-~ 
tibus^ but the ufage being conirnry, they gave a general verdict 
upon the ufage, when they ought nj have found the mutter fpecially. 

Now in anfwer to the firft realbn, it is the conftant rule never 
fo fet afide a vcrdii^il for bi'ing againir evidence, unlefs it w^as 
infifted to be fo at the trial, efpachiliy after a defendant is 
acquitted ; aiul then as to the other reafon, ‘oi'Z. ti’.eir finding 
againrt the expreft proviHon of their charter, vviuni they ought 
to have found that matter fpcciallv, they might have cured it by 
ipecial pleading, if they had thought ic proper ib to do. 

But this is not a finding againft their charter, becaufe tliofc per- 
fons who lived within fuch prccinflis, and had ufually been cbofcti 
burgefl'es, andexercifed other offices in that corporation, may pro ¬ 
perly be faid to be inhabitants thereof witiiia the meaning of this 
charter ; ther.forc this Court, without foinc extraordinary induce- 
ment or great inconvcnicncy fhcvvn, will not make a precedent to 
take away the plea of autrefois acquit from the fvibjc^, which is a 
fence allowed by the common law againll: the infults of power- 

On the other side it U'as argued, to fet afiJe this vcrdici:, 
that an information in nature of a quo wurrauto was not a criminal, 
but a civil profecution. It is true, the llaiute 9. Jtine^ c. 20. is, 

** That if the defendant be found guilty of an ufurpaticn, the Ccurt 
“ may fine him but that docs not make it a criminal prorccutlo:;, 
becaufe the fine is only a confcquence, that the right was not in the 
perfon who is to pay it j for the right is die only thing, and pro ¬ 
bably for thatrealbn the Couiifel on the other fide^did not fo mcich 
as mention the fine. 

♦ That which was now principally infixed on was, the findit;g * f 2c; J 
againft the exprefs words of the charier, which appoints that the 
burgefl'es (hall be cliofim de inhabitautibus of tire corporation, when 
the defendants were not inhiibltanis thereof. It is truc; the charter 
confirms the ufages there, but it cannot confiru' {jch ufages which 
are againft the exprefs words of the cliarter itfclf. 

«So that the queftion is, Whether per funs who are irot inhabitants 
of the corporation could be good burgefl'es thereof by ulatre ? 
which ought to have been found fpccially, becaufe the ulirge beitrg 
inconjftent with the charter,muft for that reali/n be quite dcirroyed, 

- aa 'f h the cafe of I he Ki^g •u. PhillpSy where there were two 
charters, and the laft contrary to the Urft, it v/cs relblved that the 
firft was mer tred in the l.fll. 


So 
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The Kikg 

aifl'nji 

Jones. 


So in the principal cafe, though it had been an ancient ufagft tO 
choofc buij^v lils i:ot dwelling in that cc»rporat!on, yet fuch ufage 
niufl b^. iiicrged in the charter, fc'r that abrogates all the ufages 
and ciiih)iiis which are incoinrtent with the charter i and there¬ 
fore tlu-v c.iii licvcr fuhliit aLainii. it. 

w 

As to the mifclemear’.or of a iuryman, it is true, if he eat or 
diinic whilit chj verdict i • uivl'-r conlu.’-natioii, ha .nay be punifhed, 
but that d'.)tn not nialcc it void \ though it is otlu rwiie if he abfent 
hinifelf, bacaul j lie c.urnot lujur ..11 the evideijct-, fo as to be rightly 
inlbnned of the wiiolc; trr no man «.:io;vs what part of an argu¬ 
ment, or wnat (ort of evl-lenco, may cn.vtnce him ; therefoie he 
ought to ii ■:'.r tire whole, becuufc one part may cither lirengthen or 
weaken the oencr. 

Befidc';, tb.e peiling by tlie jury is like tlic fillip of crofs and pile, 
if crofs for ihe j lainiih’, if pile h-r the defendant 5 and certainly 
where verdieis ate given by the majority of the poll, they cannot be 
given upon (lue confiJcratiun (/f the caufe , theretorc if tlicre was 
nothing elfe in the calc, that is a (iifticicnt reafon to fet afidc this 
verdict ; but it could not be objected at the trial, becaule this mif- 
demeanor was not then known. 


As for the cafe of Sir John ‘Jackjon^ who ordered his fervantsto 
beat and imprifon Primate'^ witnefles, becaufc they fhould not be 
at a trial to prove Sir 'John’s witnefi'es guilty of perjury, and there¬ 
upon thofc witnefles wercacopatted, and no new trial was granted} 
it is true, this is reported in Levinz.^ but the. e is no clear reafon to 
fapporc the judgment given in that cafe j it is no more than for a 
man to be diicharged of one crime by committing another; for the 
206 1 * defendanis in that cafe were acquitted of perjury by beating and 
** impriloning the wirnelics who were to prove it at a trial ready to 
come on, and no new triul was granted,becaufe it was in a criminal 
cafe ; but adinitiing it to be fo in a cafe merely criminal, it is not 
fo in an information in nature of ayr/a warranto ; for if it fhould, 
it would be cf the utmoft ill coniequcnce to all corporations, and it 
miglu endanger our very Conflitutioil. 

Bui it is not*a fettled rule, that a new trial cannot be granted 
in a criminal cafe, w'hcre .he defendant hath been acquitted ; 
for if the acquiiial w'as upon a trial without due notice, certainly 
a new trial might be granted ; and the rather, becaufe no bill of 
exceptions wih lie where the crown is concerned in the profecution. 

The Coon f lirrt anfwcrcd the ohjeclions, and faid, As to th® 
rniuK-havifiur of the juryman, who was abfent for two minutes, 
it was not punishable- j but if it was, it fhall not avoid the verdi(St; 
and as tor theii polling and giving a verdi<St where the majority fell, 
fer pRAT ! , ^ hiej jujlice^ it is iiot like the cafe of the fillip for a 
fhilling, if crols tor the plaintiff, if pile for the defendant; becaufe 
that was a verd:cit wnich depended merely on chance; but they'»J poW 

4 C 

{a) Fcrtfscur, w:-.^ of a juries; and it was like the cafe of crofs 

contrary < p.j> '• n, :.r.'i f .a!, poliir.;^ was and p.lc ; for the jury thould convince 
little tetter tliari chance j tlwt it wai cut .'.i.t-thcr by geed irsfaning. 
agarnlt the d.lign ci' the inftitutiun uf 

ling 
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ling was only giving credit and weight*to the authority cf the Tvf 
greater number of the jury. 

As to the objeflion, that the jury fliould have found a fpec: ul, 
and not a general verdift upon the ufigr^ it doth not appear that 
the Judge who tried the caufe directed them to find the matter (pa- 
cially ; for he might think that t’nerc being lU) negative vvcncis in the 
charter to excHide iheir anciejit iif.i .fesg that fich cultoti.sand uiagcs 
which they had before the charter (ltd 11.)1 f tidiil ; Wo tiiat this dif- 
charges them from the imputation t f linding agaiiift the direction 
of the Judge; but if he had directed tlv.rn to find the ir.atter fpe- 
cially, in f ch cafe tliey ought to fmd it fo, becMiile cv^ ry fubjetSl 
liath a right to have a point of law Jerernnn. d 'oy the Conrt, and 
jjot to have it hnildied up in a (jcneral verdiCt by a co’.in'cry jury. 

* The objection whic ' gf'es to the whole y\ fait a new trial * r 20*’ J 
cannot be granted in a crloi ee.l caufe wtiere tne ■! .f ii.lant is ^ ^ 

acquitted: now, v.'het.>ei it m. v be -.rrmte i, or nr.t, is ,i (}uedi(/t> 
fit to be Confidercd. It i' true,i: is generally !v/id the' it cann )t ; 
and fo it W.1S adj-.id.ged in Sh- Js'.!: C'nf ( v) ; but that 

is a very extraordinary cafe, for it is incou:;.!!-:-!: j culon not to 

granta new trial v.T.tre a man is accju:"*..: r a iii' uitlijtc (.-fa 
crime not capitJ ; fa* il is 'as aati; t'. ■vn (.bi rveu ), that v.b-.re a 
man hath cormnitte 1 oti * cri he tn.uii b^ve it iii his power to 
avoid jullice by ct-rnmitrin;-; e ’ a ■ :,'*. 


But admitting that calv. t(> b 

O 


4.^^ 


i -.w, ;br. rj VeUior. will be, 
Whether aprofecurion by an Int'-i!:! u ;■ r;e:e of .1 zu-ir- 
ra?ito is a criminal caufc, 01 not ? i;po.. v.such rpieiboii tlie Judges 
of England have been equally di'/ided. 

t*RATT, Chief Jnjl ice. If this IS not' o J'c i(y>';(*d on as n cri¬ 
minal profecution, 1 jhould readily y r.'.n, a iie'.e ni .1. 'i'l'.is lately 
hath been made a quell;ion, ai.d v. js . J to ;:I1 r e Jude-js, 
W’ho were equally divided in opii.ifjii, h e a.-, 1 i-i b X, a:'>d each 
Court was ajfo divided : I was IcT iitw.'vk 

P'ORTESCUE, ''fujlice. I wasag iiiil} v.rv: i. i.ii, am f-> nil!. 
Indictments are fonietimes ufed only 1- r n , .? right, and yet it 

was never pretended to grant a new tiiai h. !: ’.c iti. :£ is o''j- dted, 
that this is amixed fort of a proleculioii, 1 .i.i. nilrely ciifiiii!;) : 
if fo, Hill it is criminal. It is ohje-tce, h:..: ihe line impofeu is 
always finall, hut it may be large. 

Raymond, yu/licc. 'Fhefe informati ns are only nn.thoils fo 
try the right, and might to be looked tu’a . l i il a.'i’.n'--j ;ind 
though a h|ic is impoled,yet that mak.s i.o .. n . d o ; f.r fonie- 
times in aO-tions confelietny of a civil natui .• .’i ;• is fet, as in 

a<Stions of trcljiafs vi it armis, 'i'his is my ;.rele..t opinicai; but! 
would adviie 

'^Fhe Court was of opinion, that the veididf -v;!? again.']- law ; 
for the charter is to be undcritood ncga'i . . y ..f inluiiitiini’ins-i 

U) 

(*) Rex T>. B.-rinctt, zr. V.ner Abr. 4S0. pi 17. 

R3 
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ITii* Ki> c and fo deflroys the ufags ; and where a jury bring in a vcrdi<*l 
cga^njl againft law, agreeable or not agreeable to the diree^ion of the Judge, 
joKss. verdidl ought to be fet afide. 

r 2oS 3 * afterwards, on the Ir.ft day of Hilary 7 grm followings 

the Chief Justice decla-td, that it was the opinion of the 
v/HOLE Cgup-T to grant a nt iv trials if it could be granted by 
law ; butit being a point wherein the Judges had fo»rauch differed, 
it ought to be well conhdered, becaufe it affedled all the corpora¬ 
tions in Englandt and that it was never yet known, that a vcrdidli 
was fet afide by which the defendant was acquitted in any cafb 
whatfoever upon a criminal profecutiori. 


Cafe 131. 


Turner agalnjl Turner. 


S. C. Caf. Ch. n. 
49 * 

Stra. 7c S. 
ticL Oaf. in 
Ch;iii. 40- 

4 Wll. Rep. 
af; 7 . 

a, Eq. Caf. .A.br. 
*38. pi. iS. 


^T^KIS w?as a trial at bar, upon a feigned iPfue dlre< 5 led out of 
'*• the court of chancery. 

The only queflion was, WY.cihtr David Turner^ the grand-, 
father both of the plaintiff an.l of the defendant, had cancelled 4 
will made by him in the year 1716, or not ? 

The cafe was thus : David Turner lieing f ifed of gavelkind 
lands in Kenty to the value of four hundred pounds, had ifl'ue 
Gev\y Turnery Ills elJefl foil, by one venter, and David Turnery^ 
his ) oungeft fon, by another venter; both of which fons died in the 
life-time of their father, David Turnery the teftator. George^ 
the eldeft fon by the firft venter, left iflUe the now plaintiff; and 
Davids the eldcit I'on by the Cecojjd venter, left iflue the defendant; 
and David Ttniifiy their grandfather, in the year 1716, made a 
will in favour of Cecrge, his cldefl fon by his lirft venter, which, 
as was inliiled on by the plaintiff, was not caocelled by the teftator 
in his life-time, but by the now defendant after the death of the faid 
teftator, that the eiiatc might equally defcciid between them. 


But upon full proof that the teftator cancelled his will in hiS 
life-time, and (aid, that he intended his eftate ftiould equally de- 
i'cend and come' to both his grandchildren, the defendant had 4 
verdict. 

♦ [ 20C) ] _ 

Cafe 132. The King Burchet and his Attorney, and the 

'rov/n*Clerk of Guildford. 


An Ti>URCHET was conviited by a juftice of peace for keeping 

lies for rij.hvy- dogs, nefs, and ferrets, to catch conics, not being qualified, 

ing g<xx!. /?2i- ^r, and by a warrant from the faid juftice, * hjs goods were dii- 

a for the forfeiture; and whilft they were in the pofTcflion of 

penal ftaiut.-. conftablc, and before they were fold, the town-clcrk granted a 

replevin to take them from the conftablc. 

S. C. I. Stra. ‘ ^ * 

567* It v/as moved to fet the replevin afide, bccaufe goods thqs 

taken by dijhefs on fuch convictions arc irrepleviable, and for ar^ 
attachment againft the town-clerk* 


The 
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The Court would not fet afide the replevin^ but made a rule •Thf. Kin« 
to iliew caufe why a» attachment (hould rtot go (a), ■ 

* . ni-RCHST, 

The rule was afterwards difeharged by Eyre, yujiice, tljen and r'MiitRS, 
alone upon the bench 


(tf) Vide ante, 95. 

(A) The irafon of its being difeharged 
was, becaufe it v»^s only a contempt to 
the inferior jurifdidtion of the juflices, in 
which cafe the court of king’s bench never 
interpofes, S. C, 1. Stra. 567. Bui in 
Eaftcr Term, x6. Geo. z- the court of 
king’s bench granted an attachfunt againd 
the undcr-fherid of Cumberland, for grant 
ing a replevin of goods diUrained on a coiir 
viition of dccT'ftcaling, Rex v.^Monk 
Uoufe, a. Stra. iiSi}.. So aU'o lor ic> 


picvylng goods didrained for a dne Int* 
pufed on an olticcr by commiflionei s of 
land-tax, Rtx v. Oliver, Bunb. 14. 
And in another c;ifc,^ the Court, though 
they ref ufed to grantan atiachmait, granted 
an injlrniMi'.n againfl ti>e fany for fuinga 
rejjlcvin of goods diftrained under the 
highway aft, and refufed it againft the 
fljei iff only, becaufe it did not ai>pearthac 
he knew they were goods diftrained under 
a juftice’s warrant, Rex r-. Sheriff 
hcicelterfhJre, 1. ba: K,. B. ;io. 


R 4 


HILARY 




HILARY TERM, 


The Tenth of George the Firfl', 

I N 


The King’s Bench, 


Sir John Pratt, Kni, Chief yuface. 

Sir Lyttleton Powys, Knt. 

Sir John Fortefcuc Aland, Knt, « Ju/lices, 
Sir Robert Raymond, Knt, 

Sir Philip Yorke, Knt, Attornev General, 
Sir Clement Wcarg, Knt, Sdicitor General, 




The King againjl The Mayor of King-ton upon Hull. Gafc 133. 


U PON A MOTION lafl: Term, a rule was made, that a man- 
damns flioulJ go to the mayor of Kingston, to af- 
/emble and keep courts, and to do the oiEce of tliat cor¬ 
poration. 

In drawing up the writ, the clerk added thefe words, “ and to 
admit all thofe to their freedom who have a ftght to |)e free of 
** that corporation.' 


tr 


Several peifoiu 
cannot be joined 
ii) one mMdamgt 
to A MAYOll to 
admit them to 
their frecJttxs, for 
each has a dif- 
tindt and diffe¬ 
rent riicht. 


It was now moved to fet afije this rule, becaufe all who s, c. t. stra, 
have a right to be free cannot be joined in one mandamus^ as it 57 ^* 
was refolved in the cafe of the nine conunon-council-men of 
Chejler^ in the fixth year of JViUiam the Thirds becaure everyone Pjvfod. ii. 
hath a feparate right; therefore two, or more, coul J not be ■^'joined 
in this writ j for where feveral are joined, there can be no traverfe * [ 2.10 . 
feken, becaufe no one is party to it. 


The Court was of opinion, that the 7 na 7 U':imus was ill, and 
not warranted by the rule of the Court; tiiercfore it had been 
•'‘‘arned, it ihould have be^n quajhed\ but being not ixturned, it 
ihall be fuperjededy that THE mayor may nut L; utiigej to make 
a return. 


The 
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Cafe 134. Jhc King agahtji Tht Mayor of Whitchurch and 

Others. 

Trial at bar de- * RULE was made againft the mayor and other officers of 
XX borough of lV'ntchjirch<^ to fhew caufe why an inFop.-^ 
J.IATION fliould not go againft them, being chofeu into their re- 
fj)e£livc offices, and not dwelling in the borough ; and by a jury 
of non-rcfidcnts being impanelled for that purpofc, againft which 
choice the inhabitants of this borough protefted, it being contrary 
to their antient ufage, as was now fuggefted. 

The covksel for the defendants (hewed for caufe againft this 
rule, that all the officers of this borough are to be conftantly chofen 
by freeholders thereof; and that fome of the inhabitants who were 
freeholders, were fuminoncd to be of the jury, but they refufed to 
appear, pretending they would not (erve with thofe who were not 
inhabitants of the borough, but out-dwellers, and therefore ex¬ 
cluded from being of the jury ; and thereupon others were return¬ 
ed who would ferve. 'I'hat ever fince the year 1641, the out- 
dwcllers who had freeholds in the borough were returned jurymen, 
which appeared by the entries made in their borough-books, and 
fuch out-dwellcrs had ferved in all the offices thereof. That 
ll'hltJjurch is an antient borough by prefeription, and that the 
jury thus impanelled, as aforefaid, did not ferve in a court-Ieet, 
but in a borough-court; for if it had been to ferve in a leet, then 
it muft be by inhabltantr, but that in a borough court none but 
freeholders are to be of the jury, which freeholders might be out- 
dwellcrs, fo as they had a freehold within the borough. That all 
the jury had freeholds in the borough, and by fuch a jury afTcru-* 
bled at a borough-court the defendants were lawfully chofen. 

But the rule was made abfolute by two Judges againft one, 
there being but three in court; for this being a matter of right, it 

E 2II 1 fit to be tried by a jury, who arc the * proper judges of 
evidence. 

Ttie Court, at another day, was moved for a trial at bar 
upon fome affidavits, that the freehold to thp value of a thoufanil 
pounds might come in queition. 

But it was denied for no other rcafon, but that it was aborougjii 
caufi--. 


Cafe 135. '■f he Company of Miificians in London, 

o R 

'I’lic Chamberlain of London 


idon ,1 

> a^til 

, i 


agalnji Green# 


Debt upon 
bye-law K.r cv 
crcifing a tiMilt 
&c. the rfcitr 
dant being an: 


^ ^ Bit I; 'LAW was made in London^ that no perlbn but a.free- 
■ ^ tviaii of that city Ihould exercile ipiy trade or art therein ufitlif- 
’ fuch a penalty. 


.ulician, w!;ich i a Uitnev.— 


Mr. 


e. Co. 62. 3. Leon. 264. x. RolL Rep. X09. 
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A/r, Green not being free of the city of London pjayed as mu- Tr* 
iRcian at fevcral city entertainments, particularly at the fcaft of the ^®**^*'*'’^ 
fons of the clergy, for which he was faed in the fhcriff’s court in 
London^ for uflng the trade of a mufician, not being free of the Thi Cham. 
city; which caufc was removed into this court by habeas corpus* serlain 09 

It was insisted for him, that he v/as a mufician, and at- 
tended with other mailers in mufic at the fcaft of clergymens Oreem, 
fons, being employed by the stewards of the faid feaft j and 
becaufe they did not likewifc employ the city muHcians, therefore 
they fet up this profecution ngai)ift the tiefendant, and would now 
extend tliis bye-law to mufic, which is a fcleme, and not a trade ; 
and if this fhould be allowed, they may extend it to laivyers who 
are not freemen, and who attend the courts there, for the law is 
a fcience, and fo is mufic ; befides, it is improper to have the bye¬ 
laws of London tried in any of the courts of London. —The ar¬ 
guing of a lawyer is wind-mufic, and no handicraft trade. 

It was argued for the plaint} that a procedendo flioukl be 
granted, for that the commitment was good, and fo was the bye¬ 
law; and that this court cannot try whether the cafe of the defen¬ 
dant Green is within this bye-law or not, becaufe it is triable 
only in London^ w here the plaintiit mufl declare in a proper court, 
and on a fpecial cuflom to make bye-laws, tor otherwile rdl fuch 
Jaws might be controverted in tiiis court. 

The counsel fot the defendant that the plaintifr'sCounfeJ 
had touched very lightly upon the firing; for that tlie profei'iioa 
of mufic was not within this bye-4w, W'hich extended only to 
handicraft trades ; and that mufic was not a trade, but a fcicncc, 
in jvhich fcicncc degrees were taken in all the univerfitics in 
Europe, 

The Court. Let there be a confultatlon.^ it being not proper 
to determine this queftion upon motion. The cuflems of London 
are always tried in their own courts: but if the Judge refufe, upon 
requeft, to let the fa6l be flatcd fpecially, we will fet alide the 
verditft. 

* And therefore a procedendo was granted, but with this direc- m r 212 ,1 
tion, that the plaintiff fhould admit the matter to be found fpe- I- ** 
cially at the trial, otherwife the Court would not grant another 
procedendo in the like cafe. 

The cause was afterwards tried in London^ and at the trial a 
difference was taken between exercifing fuch handicrafts for lucre 

w 

and gain (which was the*defendant’s cafe) and exercifing them 
for diverfion and amufement, and that the one was within the byc- 
Jaw, and the other not. 

rind thereupon the plalr^tifF had a verclift and judgment, and 
aftei wards the defendant took up his freedom, and acquielccd, 

ACorfs 
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Cafe 136 . Morfe a^alnP Sury. 

Award, where A N ACTION oF DERT upr.n a horitl for performance of an award 
l^ood. where the lubmiliidn was “ of all at^ions, &c. between thfe 

“ plaintiff and the defendant.’ 

The defendant pleaded “ nullum arhitrium.** 




The plaintif? rcplic'd, and fet forth an award made by the ar¬ 
bitrators on fuch a day “ cf all actions between the plaintiff and 
“ the defendant <?«<'/ hts wherein they awarded, that the de¬ 

fendant and his wife fliould pay twenty pounds to the plaintiff on 
fuch a day, in full fatisfaclion of all law-charges due to him by 
the defendant’s wife as executrix of one Bodily her flrff hufband; 
and that both the plaintiff and the defendant fhculd equally pay to 
the arbitrators t’nc charges of making the award, and that they 
fliould exccuLC mutual releafes. The breach ailigned was, that th« 
defendanthad not paid the twenty pounds on the day. 

Reeve for the dfanUrat excepted to the award : 

FIRST, For that the fubmiflion being only of all differences be¬ 
tween ti;c plaintiff and defendant, the award that the defendant and 
his wife fhall pay fo much money to the plaintiff is ill, becaufeno 
difference ij'. which the wife is party is fubmitted to the arbitra¬ 
tors (a). If A. and B. fubmit to the arbitrament of J. S. of all 
fuits and aCHoiis pending between them, the arbitrators cannot 
make an award of an action which B. and his wife have againft 
A. (b)^ for that, is out of the fubaiillion. Jn the cafe of Barnar- 
diflon V, Fcxvlcr (c)^ an award that all profecutions fhould ccafe in 
ail adtions between A. and B, will not extend to fuits where A. is 
plaintiff againft B. and others defendants. * 

Secondly, I’he arbitrators have awarded money to be paid 
to thernfelves, which is illegal. 

' O 


♦ Sijt Clement Wearg, SoUclior General, contra, 

p'lRST, The cafe in RoWs Abridgment differs from this cafe; 
becaufe there the wife had a demand of which (he would have been 
barred without being made a party to the fubmiffon. There is 
a cafe in Cro. Jac, 447. in point, where a fubmiiUon was of all 
demands betv/ixt plaintilf and defeni’unt, and ae.nrd ihat defendant 
pay, whereas it was a debt from the defendant’s wife .ts executrix, 
aiM yet held good. 


Secondly, '.''hat pait is void, but vi t 

Tn= C-oi K f was of the fume opinion ; 
the plaintiff. 


the j eft if, good, 
wherefore judgmeiit for 


I. AEr. 111 . 


(11 ni!:uy Tt nn, i?.. yfrn. 
£04. Calbcrt'. C.'iiv'., 


Iw 


"-v.. 
. Mod. 


Parr 
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Parr agalnft Niblkt. 


Cafe 137, 


A FTER a writ of inquiry was executed, it was fet afide, be- Awltofmqui- 
caufc the jury gave too little damages; and a rule was made, 
that on payment of cods a new writ of inquiry might be executed, ‘fjcicncroTdal 
which was done, but without paying the cofts. m-ws. 

• , ..in • r- • • 1. S. C. ante, 

It was now moved, that this laft writ of inquiry might hlcc- Parxv.Pmbcck. 
wife be fet afiJe. 

And a rule being made for that purpofe, unlefi caufe fliewed on 
fuch a day why it ihould not. 

It was now shewed for caufc, that the plaint!(T had done all 
in his power to get the colls t.ixed, but could not prevail •, and 
that the defendant’s attorney promiied him, that lie would take no¬ 
tice of executing this writ of in ' airy, as if the cods had been 
already paid ; therefore it was infutcu, that upon payment cf colb, 
the rule might be did barged. 

It was said cn the ether ftde^ that this fecond writ cf inquiry 
was to be executed upon payment of cods, and not othervvife. ana 
that the cods not being paid, that writ could not be executed. 

The Court ordered the attornies on both Tides to attend the 
master of the office, and that the plaiiullTuiould pay what cods 
THE MASTER fhould t;>x,a:ii! shit upon payment thereof the rule 
for fetting afidc the writ of inquiry diould oc difeharged. 


The King etgai/ift Mary Jolinfon. 


* [ 214] 
Cafe 138. 


U PON A MOTIW for a huheas corprs to be directed to the dc- If a female cIiiM 

fendant, to bring up the body of a child about ten years old of nine yeai-sof 

into this court, which flie, the defendant, unjudly kept from the baught 
1- V / * jj.jQ tourt on a 

The CASE was thus : This child remained under the care of o£ 

Mrs. - - , an old acquaintance of the family^ who had bred tlic coVt'w'U rf'* 

child for fome years pad ; her lather died about lix months pad, 
and left the charge of this child to his own brother, J. Howland^ vcrcdtolicrtcfl 
the prefent guardian, and now to him, who isintitledco thcedatc, tacientr-ryguar- 
if the child Ihould die without illue j lb that he is not a proper foriheis 

perfon to be guardian. Befidep, a habeas corpus is a writ for no /^whetlw 

other ufe but to fet perfons at liberty, and there is no reafon why /he is o7irn4 
it fllould be granted in tliis cafe, bccaufe the rightful guardian has free or under re-^ 
*a proper adlion to recover tlie child. It is true, the Court ex 
elebito jujiitta is to grant it, but the merits of the caufe lhall not --C- a.Ld.Ray.^ 

be tried upon it. ' * 333 - 

S. c. Sera. 379*^ 

The Court doubted whether they could grant it or not, it See stra. 444.. 
being the bufmefs of the court of Chancery to rellorc children to 
their proper guardhus. 

1 his 




Tit* Kjk« 

ttgatnji 

Mary Johm-> 
SON. 
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Cafe 139. 

An aAton on 
the cafe lies for 
confpiring to 
caufe a tavern 
to be. reputed a 
iawiiji-icufe. 

^ C. Fort. ail. 
^ Com. Dig. 

Aftion for 
** Coni)>iracy’* 
(A.). 


Hilary Term, 10. <Sco. i. In B. R; 


This is not the firfl: time that, upon a return of a habeas corp 
perfons h.ivc been delivered by this Court to thofe who have a right 
to receive them; it was done by Holt, Chief fujlke^ and in the * 
Lady Harriot Berkeley's Cafe (a), upon the return of a habeas 
corpus-, it being fuggefted that ftie was married ; in the Lady RavO- 
linjon’s Cafe (b), who was detained by her huniand again ft her 
will i both ladies the Court left to their own eleifbioo, becaule they 
were both of dilcrction. And likewifc in that cafe where the 
Lord Anglefca I c) det^ifed his ellate to his daughter, and appointed 
who fliould be her guardian, and cxprcfsly declared in his will, 
that if flic lived with her mother, half her eftate fliould be forfeit¬ 
ed; yet this Court would not relieve: but flic being brought up 
by habeas corpus, was left to her own choice, whetlier flic would 
live with her mother, though by her living with her ftie was to 
forfeit half her eftate. 

* But in the principal cafe the Court would make no rule, 
bccaufe the guardian was not in court. 

But on another day he came into court, and then the child was 
delivered to him without farther argument, though the child cried 
not to be delivered to her uncle: for the Court rcfolvcd that he mult 
take her if he demands her j and ordered him fo to do, and he did 
take her away out of court, with his own hinds (d)» 


{a) 3. State Trials, 544. 

(i) Ante, 22. 

(0 

(</J The Court clJIvcicd the child to 
the guardian in the orefi nt cafe, becaUfc 
from her extreme youth fiie h.td no judg¬ 
ment of her t,%vr, S. C. Stra. 579. for the 
Court in thefc cruti is only bound to fee 
that the party is rot under an illegal re- 
ilraint, Rex •«. Cl-ykCon, i. Stra. 444. 
and in refped todeLvering the party to any 
particular perfon, will judge upon the 


clicumflances of each particular cafe and 
give direfl ion accordingly, Catky’s Cafe, 
3. Burr. 1437.; for the right of guar- 
dianlhip ought not to be determined in 
this fummary way, either in the court of 
king’s bench, Rexu. Smith, 2. Stra. pSz, 
or by the court of chancery, JEx 
Hopkins, 3. peer Wins. 152. unkfs, per¬ 
haps, in the cafe of a guardian appointed 
by the Court, Eyre v. Shaftfbury, 2. I’cer 
Wins. 117, ijS. Coodall v, HarriS| 
2. Peer Wms. 561. 


'Plunkett agahjl Gill more. 


^^HIS wis a fpecial a£lion 011 the cafe brought by the plaintiff 
in Ireland, 


The declaration was, that he (the plaintiff) kept A tavern in 
Dublin, and that the dcfciKiant procured a foldiur to drefs himfclf 
in woman’s clothes, and fo to perfonate a woman, and then to 
come with another foklier to the houf,* of the plainiifF, and to call 
for wine, and foonafterwards he (the defendant) procured another 
foldier to come into the room where the two were drinking, and to 
claim that foldier in woman’s clothes to be bis wife, and by this 
means to quauel with the other, and to cry up the tavern to 
be a havudy-hjufe, which brought the mob together, who were 
likely to bica’'. his (liie plaintiff’s} windows, and that there is a 
cuftom in Dublin Co e.n i bawd.;. 


Upon 
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Upon the general ifliie pleaded, the plaintifFhad a verdi^l and 
judgment in the king’s bench Qo\xvX.\n Irehnd and a writ of error 
brought in this court. 

It was said by the plaintiff m error*s Counfel^ that it did not 
appear by the declaration, that the plaintifFhad any caufe of adtion, 
for he only fet forth, that the mob were likely to break his win¬ 
dows, which is no pofitive allegation that they did break them, 
and therefore the judgment ought to be reverfed. 

But THE Court, without any further argument, affirmed the 
judgment, for the declaration fet forth a cultom in Dublin for 
bawds to be carted; therelcre to reprefent a tavern to be a 
hawdy-houfcf maybe injurious to his trade as a vintner, by which 
he may be very much damnified, and by confcqucnce has a good 
caufe of adion. 


PlVNieiTT- 

agtnnjt 

ClLLMORS. 


*[2T6] 

The King agahft The Corporation of Penryn in c.ifs 140.' 

Cornwall. 


T T FON A MOTION for two informations in nature of quo war- if tnforma- 
ranto againft two perfons who pretended to be mayors of this 
corporation, and upon an affidavit, that * the mayor in poileflion ^‘l*^^*** 

was not duly eleti^ed by a majority of the capl^l burgefics, there j|,5 
were two rules made, that fuch informations Tlioultl go agairdf and an«>l 
thofe two perfons, unlcfs each of them fhould flicv/ tome good th r ;!^^ainU a 
caufe to the contrary j which rules w'crc afterwards made abfolute 
againft both the faid perfons. ^ 

Another motio?i for the like Informations againft two other per- 
fons* who pretended to be capital burgefi’es of the faid corporation, 
but were not, for that one of them had not taken the oaths to the *• ^’^ra. 5?2. 
Government (a), and the other was amoved from his office above 
two years laft paft, and yet both of them voted at the elcition of 
the mayor in pofleffion, by whofc votes he had a majority, v/as 
alfo made abfolute. ^ 

The Counfel infifted that thefe two laft infcrrflations might Le 
firft tried. 


The Chief Justice was of opinion not to grant them, be- 
caufe at the trial of the right of tl:e mayor, the not taking the 
oaths by one of the burgclic 5 ,and the amotion of the other, mig’u. 
be given in evidence. 

But the Counfel ftill infifted, that there might be an inconve- 
niency in this matter; for if the Judge who ihali try the right of tlic 
mayor fliould be of opinion, that thofe things could not be given 
in evidence at fuch trial, then the jury would certainly find againft: 
the right of one of the mayors j and it is probable, that though 

% 

(a) Sec the Aatiitc 13. Cir. t c i. S:ri>li, 1. Term Fcp. 571. and Rex v, 
Rex V. WUUams, x. Sira. 6';'. R'X t. r. Tfmi Kc>.\ jic 

ikefe 
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Til* Kin« thefe two perfons were not capital burgefles when the mayor wa« 
ck-fted, for the reafons* before-mentioned, yet they might have 
Cort^kation corporate a6ts us fuch, and lb might be accounted capital 

tw^%vtLvv°iv burgefles fie fa^Oj and therefore their right as fuch may not bead- 
CoRKWALi.. mitted to be litigated at the trial of the right of the mayor. 

And of this opinion were the other Judges, viz, that at 
the trial of the elected, the riglit of the clcClors fheuld not be in¬ 
quired into or given in evidence («) ; and therefore the moft pro¬ 
per method was iirfl to try the right of the electors upon an in-- 
formation in nature of a quo warrantOy which ought to go againtt 
thofe two perfons who pretended to be capital burgclTcs. 

And thereupon it was granted to try their right fii ft. 


• [217 ] 
Cafe 141. 


(j) The titles of perfons who are de 
nciiihcrs of a coipoiatlon, cannot 
be impeached on the trial of a perfon 
ek-Cted h>y them, Cowp. 507. Tut where 
there is rto other mode cf tiyingtiie riglit 


of the chains In the firll inl^ance, the 
Court Will prant an ir.fonnation aj.tinft 
the elithdf Rtx v. Mem, 3. Term 
59 S- 


Biggs Greenfield and Bcnger (a). 

If trcfpafs for '^RESBASS againft two defendants, for vi et armis breaking 

anrl iell. JL a t ^ f t fv I l'%t I ’c ri tlTfl /lallinra 



tgainft two per- 

fons, and the one of the defciidaiits, fuffcred judgment to CO by de- 

Onefuffersjudj. ^ ^ / 

went to go by 

other^*’juftifits GreenfAd, the other deEndant, pleaded as to the vi ct aimts 
tke tcd\ng on a “ not guilty,” aixJ, as to the other trcfp'ifs, juftiiled the entry and 
diftrefs lor rent taking the cattle by dillrcfs lor tent due and in arrear to Bendery 
l»y command of j-^ferved upon a Ical'c n'uule by hisn to the now plaintiff, by com- 
a * Ikence of the plaiinifl’i and that he, the 

fc^bythclicence d‘-:f‘^ndaiiL fold the catbe wliic.ii lie had diftrained for 

of tlie plaintifF, the reifi, by the jeave of the plaintiff hinffelf, froin whom the rent 

and ilTue be la- ^vas duc. 
kco on the li- ^ 

tence and found The plaintiff tcok iiiuc upon his licence to fell, ard the jury 
for the daVn- fjjuHcf for the uefenua»;t, 'A/., that he had leave to fell the cattle. 

dant, the jvidj;- ^ r • 1 

mentfuffertdby Weub, Serjcaniy moved in arroft of judgment for Benger : 

First, That the vetdicl h iving found the iflue on the licence 
for the other dr-fcnd-int, it apn-iai s iip<>n the record that the plain- 

r^C.a. Ld.Ray. 

‘I37a- 
S C. 

<5io. . . ^ ^ 

• ».*.d.R-y.io£o. fault, and the ether pleaded pertorniance, and it was found foi 


for the other dr-fcnd-int, it apneai s upmi the record that the plain- 
'“*■ tiff has no cauk of action, and co-nf-iquently he can have no judg* 

C. I. Stra. ment againll any defendant. In an a-ftion of covenant (^) againii 
3. two for notbuilclinp; a houi'e, judgment paffed againft one by de- 


fa) Th’s’A'a-i ir- Midi, 'i'-:;;;', ir.tT.o. 
according to 1.' ■< R ■< i < 1 . a!.(i ^ 1 ’-.i n 

plunge. 


him; 


\/) I. l.rv 63. 
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him ; on which judgment was arrefted, becauf? it appears that Bfoc^ 

there is no caufe of aftion. fn an action of Irefpafs (a) againft two 

for taking a gun ; one juftifles the taking for the prefcrvation of ^*^^**1* 

the peace, and it was found for him j the otiier pleaded net 

and it was found for the plaintilF; and lie li>ad judgment, for the 

taking (hall be intended at another time without caufe ; but other- 

wife where one defendant juilifiesby gift cf the goods; for that 

fhews the plaitifilF can have no caufj of aitionf/^ ). If fcvcral 

com iiit a trefpais, the fatnc is joiiit or L*ver.U at the will of him 

to wliom the wrong is done, yet if he rebafe to one of them, all 

are difeharged (c). It muH: appear upon tu • record that the plain- 

lifF has caufe of action ; and it will not be i iiHcient to fiy that it 

does not appear that he has no caufe of action The licence is 

the fimc as a rcleaie or a grant, for it equally deftroys all caufe of 

atilion. 

Secondly, This plea is ill for anotlicr roabn, c'/s:. beenufe it 
is not averred, that, tne leafe upon whi^'i this rent * was referved, * [" 218 J 
and for which the diilrefs was taken, is Itill fubflfing, and not ex¬ 
pired ; for if it be, tlien the diltrefs was ii’nlawful. 

On thk other side /f ‘;y.7r that this i unification was 

entire, and went to the wiinl<-:: trefpals, hjr the entering and takiiif^ 
the cattle is jullififd h.y a dillrcfj for rent, which part cf the plea 
was admitted cmi fciD to be good, and the converfion was an- 
fwered by the licence which the jury had found ; fo tliat upon this 
record it docs not appear, that the [>laititiiF had any caufe of ac¬ 
tion, rherefore the defendant muft have judgment. It is true, 
the other iide would dill:in-/,uilh this cafj from an af-iion of debt or 
covenant; but yet where on ih ■ rtcu:?! itf.lf i* apj.ears that the 
plaintiff in trcfpafs iunl no caufe of aft ion, it is the fame thing; 
and though it fliould be admitted, that this plea docs not cover the 
v.'Iioici action, yet the jury having given entire damages for the 
convei fion as well as for the eurry, the plaintiff can never have 
judgment im this record. 

'^ 1 'he Court. This cafe of a licence cannot be diflinguifhed 


from a gift of goods, or a rclcafe, whicli deftroys thc^caufe ol^cti 
as to all the defendants ; wherefore let judgment bearrefted as 


on 

to 


both. 

(rt) Cro. Jac. 154. 

{b) Year Hook 7. P:ktK 4. pi iS. 

J. Co. 52. S. Co. izo. 


(f) Co. Lit. 252. a. 


Mordant a^alnft Small. Cafe 142. 

Tf RROR OF A JUDGMENT given in the court of common pleas If covenant- 
in an action of covenant brought by the plaintiff on a deed- 

poll. ‘"‘'""'y 

“ transferring fo 

much ftoclj to him, orfome other perfon, at tlie reijueft of A. on or Ijcforc fuch a d.'.y and at fuch a 
place, and to receive tf.c lloek at the laid time and pL’.ce j a dccbr-ition in covenant by /;. muft Aate 
a rcju.'Ji to transfer j the fixed hours on wl.icu fucli transfers are made j and tliat he was at :hc place on 
thtja/f injfar,t of the lime, ready to make the tran.fci.—Aru, 4^. fas, loe. Folt. 204. 

VoL. VIU. S Xhe 
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The plaintifF in the a6Hon declared, that in and by the faid dee<}) 
the defendant covenanfrid to pay fifteen thoufand pounds on the 
plaintiff’s transferring two hundred pounds South Sea flock to the 
defendant, or other perfon, at the requeft of the defendant, on or 
before the twenty-eighth day of Septmiher^ and at fuch a place* 
at which time and place the defendant covenanted to receive the 
flock. The plaintiff then fets forth the cuflotn of that Company 
to transfer the flock at the Souio-Scu Houfe^ in fudi a method and 
at fuch hours,, and avers, that he was at the South-Sen Houfe^ 
on the twenty-eighth day of ct paratus fuit et obtulit 

then and there to transfer the (lock, and flayed there from nine of 
the clock in the morning of that day, until three of the clock in 
the afternoon, and until the bot)ks were fliut ; and that the man¬ 
ner of transferring is by figning the name in the books of the 
Company, &c. but tliat the defendant, or any other perfon for him, 
was not there to receive or accept the faid flock, and to pay the 
money, ad damnuy'i^ Ids, 

And upon a demurrer to this declaration, judgment was given 
*£219] ill * the court of common pleas for the plaintiff, 

for the plaint}f in error^ now argued that the decla¬ 
ration was infiifHcient. 

7 * lit ST, Ti'he tender i*. ill, fur it is not fhewed which were the 
iifual hours for transferring; fo that it docs not appear that the 
tender was made within the ufual hours of transferring. In the 
cafe of CoUbourn c. Da viet (a) a tender wai pleaded to be made 
fecundum uUiaUs. rt Tulas et erdinationes in hujufmodi cafu edit, ct 
previf. which tne Court inclined to be ill, fo that the plaintiff 
difeontinued. 

Secondly, The tender ought to have been made the laft i li¬ 
ft ant of the time. 

Thirdly, The pIaInil/ 1 ’ ought to have figned the transfer 
books; a paratus fu.i et citulit is not fullicient. 

FovRTHLv, Jiy the contradl the defendant is left at liberty 
whether he will' taf:e tiie flock or not ; for without his requefl he 
cannot be obliged to acceptance ; and it not being averred that he 
made a requeft, no action l.es. 

Reeve contra. 

First, The plaintiff was at the S-Aith Sea Houfe to the fhutting 
of the books; fb that tlie particular hours for transferring were 
iinmaterial. 

SiT.ONDLY, If the plaintiff was thfJre the whole time, he mu?l 
have been there thelafl inllant of the time. 

THiBni.y, Signing the transflT is making an aclual transfer, 
which is unneccilaiy where the defendant docs not appear. 


Mordant 

a^aihft 

Small. 


Fourthly, 
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Fourthly, Such conftruftion will overthrow the whole con- Mordant 
tra<a: “ on the requeft of the defendant,” being words repugnant, 
ought to be rejeded. 

* Pratt, Chief Ju/ilce, Suppofc the plaintifFmade a tender at 
ten of the clock;, then went away, and in the mean time the de¬ 
fendant came Expecting the transfer, would that be a good tender? 

No certainly: therefore the plaiiilitFought t» have pleaded a ten¬ 
der the left inllant when the defendant was bound to attend in oj-dcr 
for an acceptance. 

. For T E s c u E, Jufice^—Y i r s t. It ought to appear that the cuftom 
and ufage was to transfer between the hours of nine and three. 

Such precifenefs is not requifite in cafe of a common law tendor, 
becaufe every perfon is acquainted with the common-law; but the 
cafe is different where a tender is to be regulated by the ufage and 
cuftoms of a private corporation. I think it ought to have been 
averred what were the ufual hours of transferring. This was one 
of the points adjudged in the calc of Lancajhire v. KilUngworth {a). 

Secondly, The tender is allcdged to be made on the 28th of 
September ; fo it may be concluded not to be made within the pro¬ 
per hours for transferring. 

Thirdly, There is nonccefftty to fill,up the transfer: fo re- 
folved in the cafe of Blackwell v. Najh {b)y fuch transfer would be 
idle, if the party did not come to accept it. In tjic cafe of a cove¬ 
nant to execute a deed, the party muff prepare the deed, get it 
iiuTolfed and foaled; but need not execute it, uniefs the cove¬ 
nantee be ready to accept it. 

Fourthly, By tin words of this contrail the firff adl lies on 
the defendant, to requeff the tiaiisler. 

Raymond, Ju/lice. It is a foolifh agreement leaving the de¬ 
fendant at liberty to proceed in the bargain or not; agreements 
arc to be guided by the words j the tender, not being mad4r'at the 
laft inffant, feems ill. 

Adjournatur (0). 


(a; 4. Salk. 623. 3. Salk. 342. 12. 

Mod. 529. 1. Ld. Ray, 686. Corny. 

Rep. 116. 

Ante, loj. S. C. I. Stra. 53 S* 
(f) Sec Warren-w, Coniett, ante, 107, 
Bullock -V. Nokc, Stra. 579. Dul:c of 


Rml.ind?'. Hod^fon.Stro. 777. Thorn¬ 
ton ‘i». Moulton, .''tra. ^33. Bowles v. 
Bridges, 2. Str.i. 832. Cbrk v. Tyl’on, 
I. Stra. 504. McntCT.'. R.rnc, Stra.45S. 
Rliodes v. Lovti, Bunb. 70. 


* [ 2203 


* Pocklington againft Hatton. Cafe 143, 

S IR THOMAS HATTON, the teftator, made a will in favour Cro. Car. 341. 

of the defendant, and afterwards purchafed more lands, and Jones, 331. 
then he made a codicil, and difpofed fome part of his pcrfonal eftatc, ^ 
but did not mention the purchafed lands. R^y. 62. 

Stra. 69X. 1105. 1142. i. Bac. Abr. BiU of Exceptions” (A.). 

S 2 After 
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PocKLiNCTOK Aftcf thc death of tfic teftator, his heir at law, who was the 
agmnft Jeflbr of thc plaintilF, brougiit an ejcclinent; ajid the Judge who 
Hatton, ^^1^^ caufc being of opinion for the plaintiiF, tlie Counfel for tlm 

defendant tendered a hiu of exceptions^ which, as drawn up, and 
fignedby the Counfel on both fides, the Judge refnfed to feal; and 
thereupon thc jury, by his directions, found a g-ineral vcrdit^l for 
the plaintiff. 

And now, upon an affidavit made of this matter, thc Court was 
mo^^ed, that all thc proceedings might be fet afide, and that the 
plaintiff, if he thougiit lit, might bring a new ejecl tient, or, at 
leaft, that the Court would llay all farther proceedings in the caufc, 
until the bill of exceptions was figncd by the Judge. 


It was insisted for the plaintiff that the judgment was 
flgned, and the record removed by the* defendant, wljohad brought 
a writ of error in the E:vCiiEejj(;ER-ciiAMni::i,l‘o tiiat the Court' 
could not make any rule in this caul'e, and that die d^fcndantinade 
this motion for no other purpoi'e than that tiie Court would allow 
him time to affign errors, bceain'e the Judge had rcfuild to iign 
the bill of exceptions. 

But fince thc piaintifT had a vc: ;!:'.:!: and judgment, and the de¬ 
fendant was in poiihfficai, it was prop.;f-d that he dmuld deliver 
up the poffcffion to the* plaintiff; an.i tiicn, if the def ii-Lni; thougne 
himfclf wronged, he might be plaiiitill’in a new cjeClinent to ic- 
cover the polieffion again. 

It was olje'Ied againfl this propof.J, diat if thc now defen jant 
fhould deliver up the pollefllon, and be made plaintiff in a new 
tjeelmcnt, there were fevcral old terms Hill fibhlfijig which inii;;ht 
Itand in his way, and that thc writ of error in rnp. iixcHKt^UKR.- 
criAMiJER was not yc; returned, fo that this caufe was Hill under 
ihc controul of this court. 


^'HE Court was of opinion to grant a ?i::v trials if thc defen- 
* r 221 1 made }his motion in time, vir,. before* the judgment was 

^ figncd, but not after, and much Ids after a writ of error brought 

in thc cxchcqiici -chanibcr. 


And as to thc Haying tlic proceedings until tlie Judge who 
tried thc caufc fhould Hgn a biH of exception^ tiiat may be for ever, 
becaufe he may never lign them. 

Pratt, Chitf JuJUce. It has been rcfclvcd in this court, in 
my Lord Chief jidtice lioi/j’s time, that a judge is not obliged 
to Hgn a bill of exceptions^ unJeL offered at the trial, and drawn up 
according to nhe minutes then taken. 


Thc defendant’s Counfel, perceiving the opinion of thc Court, 
offered to deliver up the poffcffion to thc plaintiff, foas he would 
enter into a rule of court not to fet up any old terms for years, or 
incumbrances agaiiift the defendant’s title, and that he would re¬ 
ceive a declaration in cjc(^tmenc immediately, and plead to ilfue, fo 

as 
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as a trial might be made at the next alTizes; and if a verdi£l ftiould PocictiNeToii 
be found againft him, then to quit the pofTeffion within ten days agamft 
after the trial j to all which the now plaintiff agreed. attok. 

And at the next aflizcs this ejeflment was tried, and the jury 
found a verdifft for the defendant, who w^s heir at law, and that 
to the fatisfadion of the Judge who tried the caufe. 

In Eajler Term following the plaintiff moved for a new trials 
and to fet alidc the laff verdidt, becaufe the jury found a general 
verd'ifi^ when it was required that they would •find the matter 
Jpecially, 

And accordingly it was fet afide. 

And in Trimly Term the O'urt was moved for a good jury, and 
that a fpecial verdi^.t might be found, which the Court thought 
neceffary to determine the law in this matter. 

And a rule was made for a good jury. 



HILARY 




HILARY TERM, 


The Tenth of Georp^e the Firft, 


I N 


The Common Pleas. 


Sir Peter King, Knf, Chief Jufice, 

Sir Francis Page, Kni, 

Alexander Denton, Ffq. • JuJlices* 

Robert Price, Efq. 

6 /r Philip Yorke, Knt, Attorney General 
Sir Clement Wcarg, Knt. Solicitor Generah 


Wright agahifi Horne. 

JECTMENT.—A teftator devifed ‘^all that my mcfliiagc 
IH “ in Ednimion to Francis Carter and his heirsand “all 
J - -J the reft and refuluc of my mefliiages, lands, tenements 
“ and hereditaments in Edmonton^ Enfield^ and elfcwherc, to John 
“ Lammas^ his heirs and alligns tor ever.” 

After the making of this will, Francis Carter^ the dcvifsfc, died 
in the life-time of the teli:ator,.lb that this becam^ a lapfed legacy 
by his death. 

The foie queftion was, Whether this latter claufe of* the will 
would carry over the lapfed legacy to John Lammas^ the re- 
ftduary legatee, or whether it thould defeend to the heir at law of 
the telfator \ 

It was admitted that fuch a refiduary claufe would carry over 
a* lapfed legacy to a refiduiwy legatee from an executor i but the 
doubt was, whether it would carry it from ibe heir at law. 

Those who argued that it would not, cited many authorities 
in the books, where it is exprefsly adjudged, that an heir at law 
(hall not be difinhcritcd, but by very plain and clear words, or by 

the tellator.-—12. Mod. 592. i. Wilf. 33,3. 

S 4 ibm^ 


*[222 ] 
Cafe 144, 

If a teftator de- 
vife “ all that 
“ niy mefliiage 
‘‘ in iirfwwwn to 
“ -t'. and his 
“ heirs,” and 
“ all the reft and 
“ refidue of my 
“ meffuages, 
lands, tene- 
‘*mcntsandhc- 
“ reditament?, 

“ in 

“ andcliewhere, 
“ to R. and 
“ his heirs for 
every’and .(f. 
die in the life* 
time of the tef¬ 
tator i the mef. 
fuage in 

tan fttall not go 
to R. but to the 
heir at la\y of 
Cowp. 199. 
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WmcrT 

agaittji 

HoSLUt. 


*[^23] 


fome neccfTary implication from exprcfs words, which fliew that the 
teftator did intend to dillr.herit him («). Now, in the conftruc- 
tior. of Wilis, the courts cf law always confidcr the intention of 
the teftator, which they coilof^d out of his words : as for inftance, 
in the cafe oi Cranricr i. ly cb!) (h)^ upon the will of Sir Hctity 
1 ^ 03 ( 1 ^ who devifed, that it' his da;i;:diter married the Duke oflsc, 
then his lands ihouid be and remain to her and the heir,s of her body ; 
but that if fhe died v. ithout ifliie, then, after her death and ihc 


death of the Drlke, they (hould be and remain to Sir Cafar Cran- 
ev.; Ihc died witlsout iluir, and the furvived, and Sir 
C.rjar -awA Air, Jf'd-h marrleil her itfters ; and it was adjudged, 
that they (hould take by moi..tit ^ during the Dukds life\ So where . 
a man devifed his eilaie to his eldell Ion, and to three more and 


their heirs, and that one of thofe three fliould have all the profits 
during lile j and it being proved that thedevife was only in truji 
for thol'c three, it was adjudged fcj, that they (hould relcafe to the 
fon, who was heir at law. So in. Chancty^s Cafe in February 
laft, where the teftator, after a devife of feveral pecuniary legacies, 
added thefe words, and all tiic reft of my goods and chattels, 
“ and eftate whatfoever, I devife lo my W'ife, &c.” it was de¬ 
creed, that the equity (;f redemption of a copyhold of inheritance 
(of him the teftato ) did not pafs by that claufc to the wife, but 
that it ihoidd go to the heir at law. And fo it was where the tef- 
tator deviled lands held of fuch a manor to his wife for life, and 


like wife the services to her for fifteen years, and all the manor to 
yi S. after the death of the wife; it was adjudged (ef that the 
heir at law had a good title to the fcrviccs after the fifteen years, 
and during the I’si'e of the wife. ^ 'rhere is a cafe in Leonard (f)y 
where there leems to be a contrary rcfolution againft the heir at 
law, but upon confideration thereof it will appear to be very dif¬ 
ferent from the principal cafe; it was a devhe of lands in Gages^ 
(or the erecting and maintaining a free-fehool, and a devife of other 
lands to T. S. and his heirs, and ail his other lands to T. French^ 
his heirs and affigns for ever; in tills cafe it w’as adjudged, that 
the devife of the lands in Gages was void, becaufe there was no 
perfon to take by chat devile, but that it palled to French by thofe 
general w'ords, “ all other his lands to Freuch^^ though the inten¬ 
tion of the teftator could not be collected out of the words of this 


will, that they (hould pafs to him. Befides, this cafe (lands fingly 
by iilclf, and there is not another in all the books to fupport it 5 
and upon due confideration had, there is fome difrerence between 
that and the principal calc ; for in FrencFs Cafe^ the devife was 
void ah initio, but here it was good at the time of the making this 
will, and the teftator himkif, without a* prophctick fpirit, could ■ 
not know but tiiat it would be good at the time of his death. If 


(a) Lane, 57. Raym, 45-^. T. 
Jones, 107. 114. Cro. Car. i5'<. 365. 
447. Cro. £liz. 742. Dytr, 371. iz. 
JVI<id. 5y6. 2. Vi.n. 371. Chan, 

384 AndfecDcnnv Galkin, Cowp.66 x. 


(/>; .Show. Pari. Caf. 87. ». Vcrn.371. 
(r) Fitz. Abr. Devife” az. 

(et) The cafe of W'cils v. Edwards, 
(e) MiKjr, 7. Roll. Abr. 844. 

(/) Bcnnct v, French, i. Leon. 251, 

• it 
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it (ho\i\t\ be objcifted, that ihcfc lands may pafs to Lammas by way Wiiciff 
of executory devH'e, upon the contingency that Carter might die 
in the life-time of the teftator, wlticli he might very v. ell intend, 
without a prophetick Ipirit; the ani’wer is, that for eftates to pafs 
by executory devife, is only an indulgence allowed by the law, 
where otherwife the words of the will would be void, which is not 
applicable to ^e prefent cafe j becaufe there arc other lands men¬ 
tioned in this will fuflicient to fatisfy the words. Neither are Allen, 2«. 
thefe cafes (a)^ where it appears on the face of tht will, that the 
teftator had lands to difpofc at the time the will was made, aopli- pj,» 

cable to this cafe, becaufe here the teftator had not thefe hinds •“Jp-P* 

.to difpofe at the time of making his will j for the wcu ds “ all the 
“ reft and refidue of his lands to ’^john Lcmimcsy’ arc oxluhve, 
and (hall only pafs ihofc lands which were not before devifed ; but 
the lands nev/ in queftion were before devifed to Carter ; and he 
being dead in the life-time of the teftator, it is impofiihlc for 
him to take by this devife, therefore they (hall defeend to die heir 
at law. 

It was argued for John Lammas^ the refiduary legatee, that 
by the devife of “ all the reft and rcd'idue of his lands to him and 
“ his heirs,” thofc very lands v/hicli were devifed * to Carter^ and * f 224 3 
which by his death in the lifc-tinic <.f the teftator became a lapfed 
legacy, were legally \efted in the fai J Lammas i lb it feems plain, 
that all the reft and reliduc of his cilatc, which the teftator had at 
the time of making his will, did pafs to him by thofe wmrdsj and 
why flicndd not that eftate, which by poUibility he might have in 
his life time, pafs to the laid Lammaji by way of-xccutory devilc, 
upon a contingency that 6br/fr might die (as he did) in the Ufe- 
tinje of the telfator, efpecially fince by the devife to Carter, the 
heir at law w'as diilniv'J ited. It is like that cafe, where the teftator 
devifed his lands to two and their heir.«, and one of them afterwards 
died, living the laid uftator, the other lhall have the whole, though 
by the W'ords of the will the teffator intended him only a nioitty, 
but he lhall have the other moiety before the heir at law, becaufe 
it is very plain the teftator intended to pafs all hi^ eihtVc from him. 

So where the devife was to T. S, and his heirs, “ and if he died 
“ without ifliic, then to M, H, iu fee, and afterwards T. 6*. died 
in the life-time of the teftator, but left ilfuej adjudged (^), this 
w.'is a lapfed legacy as to T. S. and that the lands (hould pafs to 
M. H, and not to the ift'ue of T. S. becaul'e fuch ift'ue could not 
take by tliis devife. Now in the principal cafe, the teftator in¬ 
tended that Lammas fhould take what he had not before devifed to 
Carta", and his intention is clear without any fpirit of prophecy, 
that if Carter had lived, flic heir at law had been cfte^lually diiin- 
herited j therefore thefe general words, “ all the reft and rcfiduc 
“ of my lands to Lammas,'" bein^ fufiicieiit to pafs them to him, 
and agreeable to the intention of the teftator himfelfj they muft 

{a) AUen, 28. 2. Vint. 2S5. I, {h) Cro. £liz. 423. 

Salk. 23^. 


neceflarlly 



WurrBT 

HbRNE. 
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neccfTarilv pafs to him. ^ As to that cafe between Wells v. FJ-- 
wards (a), it is no authority againft that conftru(5tion which hath 
been made in the principal calc, bccaufein that cafe the will began 
with pecuniary legacies, which flicvvs that the tellator did not in¬ 
tend to pafs tile equity ol redemption of a mortgage of a copyhold 
of inheritance to his wife, and for chat reafon it went to the licit 
at laiv. 

The Cohrt wcrC'Of dilFerent opinions, there being no cafe in 
all the books which comes near it, e.xcept that in Leonard's Re-. 
ports\l;)f which ought to be Vvxh coniidcred. 

Tiir. Chief JuKriCE wa^; of opinion for the heir at lawagainfl 
the rclicluary legatee ; hecaufe tliel'e word-., *• all the rclt and 

reftdue of my larals to John Ltv/vrvr.were cxclulivc of the 
lands devifed to Carter ; fo that b ' his death in the life time of the 
tefrator, the leiracv to him being la a fed, tliofe lands mull: defeend 
to the heir at la w. 

Anotfti. R Judge was of a ce-iitrary opinion, that it feem- 
ed very clear to him, tiiat the tel^at-JL' iii'.euded to difinhcrit the 

heir. 

'I'he Cfjife Justice likcv.ife agreed in this opinion, as to the 
lands devifed to Carter \ but that it docs not follow, that bccauic 
he had dihnherited him of the lands in redation to Carter^ therefore 
he intended to c’iiiiiiierit him of thofe laiuls which he had devifed to 
Lammas j fo that this matter is fit to be eonlidered* 

And fo it was .adjourned (r). 


(./) Ante, a22» 225. 

(A) I. Lfon. 251. 

(.) It is faid, S. C. Fortef. iSz. the 
Cciiit htld, th it the devife 01 “ all the 
rcU .at'.tl rtfufUc of niy niifl'ungi-s, 
l:;nds, <Vc.” did not convey wli.it was 
titprefaly devifed before, for tirat wills 
irull be conn oeci according to tiicjtUent 
oi* tile teihitor at tliC tiii’/c of making the 
will j tint hl.> inttniion was to give his 
whole eilatc in tii.it mefl’ii igetuf'.irnvin 
fee; that at the time the- w.11 was made 
te !.• d !!o “rert and lehdiie” h i'; in tl.at 
j and f..\t tiu dcMi; 10 Uj/i.r 


being void, tiic houfepaffed tothehci^it 
liw, and not to LanuKus .—And in 

Farter 'I'crni, 2. (ho. t, in the cafe of 
Roe V. Fludd, where the tertator devifed 
luiul to R. /!. in fee, and all the rert and 
refidtic of his ert.'itc, real and pcrfonal, to 
£. y. in fee ; and R. B. died in tlic life¬ 
time of the tertator, it was held on the au¬ 
thority of thp above cafe, tliat E, F. could 
not t.ike the land devifed to R. B, becaufe 
tiial was not any part of the rell and re- 
fjduc of the tertator at the time the will 
w.H ma*ie.—Forte f. 184. See Good* 
i;g!it V. Opie, ante, 124. 
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The Tenth of George the Firft, 

I N 

The King’s Bench. 

Sir John Pratt, Kiit. Chief JuJlke* 

Sir Lyttleton Powis, Knt. 1 

Sir John Fortefcue Aland, Knt. v Jufiiceu 

Sir Robert Rayqaoiid, Knt. J 

Sir Philip Yorke, Knt. Attorney General. 
Sir Clement Wearg, Knt. Solicitor General. 


Anonymous. 

A n execution was taken out againft the teftator in his 
life-time, and executed after his deceafe. The writ was 
^ returnable oLldb. Martini^ and executed on the fixteenth 
day of Novembery which was two days before the return was out. 

It was objected, that this execution was ill, being executed 
after the teftator’s death, and without any feire facias brought, to 
ihew caufe quare executionem non hahet. ' 


Cafe X45. 

A fieri facias ta* 
ken out beforcs 
may be executed 
after, the death 
of the defendant 
without fuing 
out a fire facm, 


The Court. The execution being fued out before the tefta- ]' 4 *eim Rep; 
tor’s death may be executed afterwards without a feire facias^ as 361 . 
vras refolved in Dr. Needham*s Cafe (a) ; and it may be executed Sellon’a Praft. 
at any time before the return of the writ j nay, an execution of it on 545* 
the very day that it is returnable, is good; and if it be executed in 
the Vacation, it (hall refer to the antecedent Term, and fo it fhall, 
if it be executed.in lerm-time: fo is the cafe of Parker v. Mofs {b)y 
Vihich was determined in Eajler Terniy in the thirty•fecond year 
of ^eeen Elizabeth. 


^4) IS. Mod. 5;. 


(d) Cro. m. tU. 


Crundell 
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Cafe 146. Crundcll againji Bodily. 

If, after a ver- 'C'JECTMENT,—The defendant had a verdi»Sl and judgment, 
for the dc- colls taxed, and then the plaintiff brought a writ of error 

inenriJid^'iSSs exchecjj/£R-<;hamber, and pending that writ he brought 

taxed* the pSn! ^ ejeament. 

Tt was moved, that he might not proceed on this eje£lment 
r “"‘il ho had paid the cQlts of th 2 firft. 

^d*a£tionfli*i * WAS iNSisTEDyjrp/rttnf/^ that heditl not bring this 
be flayed until iivoid the paynicnt of the cofts, neither was the 

thecofls in the verdicf and judgment againft him in the firft ejeefment any bar to 
firft arc paid, his bringing another ejectment. It is true, it may be evidence 

* r 226 1 therefore this motion comes too 

L J loon, and ought to be fufpended until the errors affigned are dc- 
S. c. Stra. 554. tcrmiiied in the exchequer-chamber, and the judgment 

Salk. ;:55. either affirmed or reverfed. 

4. Mod. 374. 

1. Bac. Abr. THE CouRT thought it hard that the defendant Ihould he doubly 
« Cofts” (H.). vexed by the proceedings on the writ of error, and by a new ejeft-. 

ment; therefore made a rule, that if the plaintiff proceed on the 
ejcdlmcnt, he Hudl pay the colls of the firil, other wife h? fliaU not 
proceed on the fcccnd (a 

(a) Roberts v. Coo!:, 4. ’.tod 379. wick v. Law, 2,. Bl. Rep. 115S, 1180. 
Short T*. King, 1. Sira. 6i'i. rarkvr'.v. Hamilton 'y. Hatherky^ V. Stra. 1152. 
'Iroul-kfoivic, 2. Srra. 10.99. Oirgvr and fee Huilock on Cofts, ^45 to 467. 
fBaiiiatdiitcn, 3. Bl. Rep. 904. Chad- 


Cafe 147. The King ugahifi Colvin. 

An ;;ttachn'.tnr T TPON A MOTION for againft the defendant,^who* 

les againft « vJ jg ^ gaoler, for denying to return a h^ibeas corpus dircifted to 
r/,r for cor- .,^^1 ^^xtoiting a iiotc from the profecutor, then in his cuf* 
to^re^urn *a tody, fo as by menaces and durtfs he was forced to comply, andl 
lues tcr/>us. give the notii for payment of money to the gaoler ; 


3. Roll. Abr. 32. 
2. Show. 172. 

2. jo.lvG, J7S. 

3 . Wi»\ek. c. 


The Court made a rule, that he flipyld (hew caufc why aji 
' atiachment Ihotlcl not go. 

ch. 22. f. 31. 


An auacJiir.crt NoTA. An attachment ilTucd OUt agalllft AN ASSOCIATE for 
Iks ag.inft mending a record after a motion in arrelt of judgment for the fame 
uf Trtcn ri which he memled j but upon his making the record as it wa% 

:> r was mended, and paying coils, the Court, ex gratia^ fiV- 

eh. z^i. iz. perfeded the attachment. 


Cafe 148. 

A Jij}ri::gas 
ftarr.ptd beffirc 
the jtficn is re¬ 
turned, is good. 

S.C. i.Stra.575. 


Taylor agahift Lake. 


A motion was made to fet afide two verdids, becaufc the 
di/lringas's were not ftamped purfuant to 9. & 10. Will. 
c. 25. f. '50, fo thi*t the trials were void by the ftamp-ad^. 

But 
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But the folicitor having got thofe writs ftampctl before THE 
POSTF.A was brought into court, this motfon was rejected, for it 
did not appear to llicm hut that they were ftamped *, and they could 
not take any notice, v/hether they were rtaniped, or not, at the 
aAizes; if they were not, the defendant ihbuld have taken notice, 
'and infifted on it at that time. 


Taylor 

tigainjl 

Lake. 


Anonymous. 

I T WAS HELD hf ths Csuft^ that it is not fnfficient to dclifer a 
copy of a declaration to the turnkey or gaoler ^ where the de¬ 
fendant is in cuftody unlcfs the declaratlf»n is fird iiled in the 
office ; and therefore where a judgment was had upon a declaration 
fo delivered, it was fet aiide by the Court. 

And if jndgmeiitbc regularly obtained againff- fuch defendant, 
the plaintiff mult charge him in executiuj^ within two 'rorms af¬ 
terwards, and not after thofe two 'I'crms are expired, or if he be 
charged afterwards, the Court will difeharge him with cofts. 

('i) Sec* 4. 5. fri.’i. Al i>y, t. ?.i. 
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Cafe 149. 

V/hers a defen¬ 
dant is in actual 
cullody, t'je blil 
mull be filed 
before 3 copy of 
it istlclivercdio 
the f aolcr. 

T.dd-J Pradl. 
isS. 

5. Com. DI^. 

“ Pkadcr” 

(C. 4.). 


A 


The Kinn; Pepper. Cafe 150. 

RULE of this court was m.idc in the fifteenth year of Charles An attadment 
the Second^ that the plaintiff'flioulii fet forth in his writ or bill docs not He tor 
an ac etiam of the fum for which he expected the ilcfenciant fhould f lar- 

give bfiil; and that if he brought atf a-ilion without any caufe, on 
purpofe to hold the delendant to fpccial bail, he llioulJ be inoreJerto 
punifhed. ouit thepan^ of 

bad. 


I'liK Court was now moved for aa ottachn'ent agrdnff Pnt- 



to ftiew his caufe of action; and this was laivi to b.* jtii abui'e of i. Mod. 4. 
the prccefs of this court, and conl'eqiiently a contempt. 

'I'liE Court held that this was not fiich a contempt as to iffue 
out or grant againit the plaintiff, but directed, that 

if the defendant was dainniiicd, he might bring his action. 


Andrews againfi Plarper. Cafe 151. 

iNthe court of common pleas there is but one feire facias'Where t\\i fhe^ 

againff the bail, and upon a nihil returned there is execution. retums r-ini 

upon a fdrt 

But in the court of king’s bench, the courfc is to have two 
feire facias's againfl: the bad; a fire facias^ and an alias fire ftuias \ <haiibc a- 

but both muff not be fued out together, as fornicrly ; for the firff 

2. imt. 473, 

Dyc-r, iGil. 172, 201. 5. Coin. Dig. “ Mender” L ^ ) 
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Akdrivs {hail be duly rcturned» before the alias fclre facias is fued out^ 
which muft bear tejh on the day of the return of the firft ; and 
Hahrsk. Ijg fifteen days inclulivej between the tejU of tlie firft 

and the return of the alfas. 

In the principal cafe, the Court was moved to fet afide at 
*{228 ] judgment obtained againft the bail * upon two* fclre facias's 
brought againft them, becaufe it did not appear that the judgment 
was had on the retuln of two nihils. 

It was referred to the master to examine this mattcri 


Cafe 152. 

If a biO be filed 
againfi a mii>:i>er 

appears upon 
the jummons and 
files common bailf 
and a declaration 
is not delivered 
within four days 
of the end of the 
Term, he fhall 
have an imfar- 
tanc-' until the 
next Term. 

Tidd’s Praft. 

Jmpey, 5th edit. 
480 * 


429] 


Wadfworth againjl Handyfidc; 

'HE DEFENDANT was a member of parliament^ and appeared^ 
and filed common bail. 

It was moved that he might have no imparlance over to the 
next Term. By the ftatute 12. & 13. Will. 3. c. 3. it is enacled, 
“ Thatadtions may be brought in any of the courts in Wejlminjlny 
“ againft any perfon entitled to privilege of parliament, imme- 
“ diatcly after the diflblution or prorogation, until a new parlia- 
“ ment, or the fame is re affurned, and immediately after an ad- 
“ journment of both houfes for above fourteen days, until rc- 
“ afiumed ; and that perfons having caufe of a<ftion againft any 
“ member of the houfe of commons, may have procefs againft him 
“ during the time aforefaid, out of the faid courts, |by fummons, 
“ by diftrefs infinite, or by original bill, fummons, attachment, 
“ and diftrefs infinite, till the defendant fhall appear and file com- 
“ mon bail, dec. Thisbeinga proceeding inafpccialmanncr 

direfted by this ftatute againft privilegedperfais^thfs ufual prafticc 
is, when an aclion is brought againft fuch privileged petfon^ to 
file a bill in nature of a fpccial capias againft the defendant, and 
then to fummons him ; and if he appears upon fuch fummons., then 
the plaintiff may declare againft him as in cujlodid marefchalli \ to 
which declaration he ought to anfwer without any imparlance. 

It was iNsisTED/or the defendant, thiX. this fuit was againft a 
member of parliament ; that if he was not a privileged perfen, he 
might have an imparlance, of courfe, to the next 'rerm, fince the 
declaration againft him was not delivered before the morrow of 
All-Sauls ; that if a fpccial original is brought againft a perfon who 
has no privilege, he muft likewife have an imparlance of courfc ; 
and that it would be a very proper method to leave thofe w'ho had 
no privilege, and thofe who were privileged, upon the fame 
footing. As to the aft of parliament mentioned on the other fide, 
it has no manner of influence on the praftice of the Court \ it only 
appoints a method to bring privileged perfons to appear. *But 
admitting that the plaintiff might proc/?ed in this cafe as by fpecial 
original, yet that would not be a rcafon agaijift granting an isnpar-^ 


lance^ 


(o) XI. Cco. z. c. Z4. 
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lance^ bccaufe the fummons is dill general, and fo is the capias \ Wai>*wo»t* 
and it is not the Jp^ctal original^ but the Special capias which 
haftens the proc^dings; and it would be very hard to take this as 
a cafe where a fpecial capias is allowed to be the tirtt fnmmons ; 
therefore it was infittcd for the defendant, that he might have leave 
^to imparl {a). 

Thi- CoujiT was of opinion, that the proceedings in this cafe 
fliould be like thofe in molt other cafes, and not be influenced by 
the date of either party; and that if they art fr)un(led on a fpecial 
original^ then there lies aa imparlance of courfe till the /lext 
I'erm, 


(ii) Skin. 2 . Tidd's Pratl. 242 . 


Long (igah\ll Nixon. 


Cafe £53. 


^^HIS was an a^lion brought in London ; and the defendant Tlie Couit wHI ■ 

^ moved the Ci;urt to change the venue, difcliargc a 

rule obtainedoR 

A rule was made that it diould be changed. the common af- 

"rhe plaintiff now moved to difeharge that rule. 

It‘WAS ixsiSTF.D in behalf of the plaintijfy that this is atran- ifVh^.iatonte 
fjtory action, which the plaintiff might bring where he plea fed ; by oW^iW, the 
and that it was by the indulgence of the Court, and for the eafe of changins it will 
the pariitb, that venues arc, at any time, changed, and that it w'ould **- 

be very inconvenient for the plaintiff* if this venue fliould be 
changed, bccaufe the ai^tion being brought by fpecipl original^xhcxt *7;- 

wouldbe a variance upon changing the venue, therefore it is con- 
vcyient for the plaintiff, that the action Ihould be tried in London, 

It was ^MDfor the defendant^ that though it might be con- 
venient for the plaintiff*, yet it might be otlierwife for the defen- * 
dantjto have this trial in London^ and that there could be no incon¬ 
venience to the plaintiff', though the action was brought hy fpecial 
original^ for fuch actions arc Ircqucntly brought in tht^ court of 
common pleas, and there are daily chftnged. 

The Court w'ould not difeharge the rule for the changing 
the venue^ for if they fliould, then, where an action is laid in 
London^ the venue would never be changed ; and as to the variance^ 
the deicndant fliall take no advantage of it, though the action was 
brought by fpecial original. 


1202 . 

1 . Com. DIj, 
“ Acliou" 


The King againft BitVriclgc, the Mayor of Tiverton, 

P RATT, Chief JuJliec. If an affidavit be laid before the Court Rule for 3 jury 
of fufpicion that there will not be a fair jury., and the ad- withoutconfeut. 
verfc party will not confent to a good jury., we will rule one 
without his confent. It is done every day in the court of com¬ 
mon pleas. 

EASTER 




EASTER t'ERM, 

f. 

The Tenth of George the Firft, 

1 K 

The King’s Bench, 

Sir John Pratt, Knt, Chief yujiice. 

Str Lyttlcton Powys, Kni* 1 

Sir John Fortefeue Aland, Knt. / JuJliccs, 

Sir Robert Raymond, Knt, J 

Sir Philip Yorke, Knt, Attorney General, 

Sir Clement Wearg, Knt» Solicitor GeneraU 


[^30] 


* Knight again ft Cambridge, 

Hilary Term, lo. Geo. I. Roll 375. 

W RIT OF ERROR to reverfe a judgment given for the 
plaintiff in the common pleas in an action brought on 
A POLICY OF INSURANCE “ againil the perils of the 
fea, winds, pirates, and barratry of the niafter.” 

The declaration laid for breach, that the {hi[:j was loft by the 
fraud and negligence of the mafter 5 and nan ajjumpftt was pleaded. 

A CASE was made at the trial, which fiiewed the policy of in- 
furance, which infured the (hip againft all lofles and inisfortunts, 
and againft barratry ; and then fhewed that the fhip was loft by 
the wilful fraud and dire»ft negligence of the mafter. 

The queftion was, Whether fuch lofs is witliin the policy ? 

It was insisted for fhe defendant^ that it was not. 

First, This verdi<Sl: will not warrant this judgment, becaufe 
fraud is not within the general words of this infurance, which, like 
other covenants, muft have a reafonable conftnnftion. If a man 
fell lands, with a covenant ii! the purchafe-deed, for quiet enjoy¬ 
ment, “ without any difturbance, &c.** certainly t.hofc words 
VoL.VIII. T muft 


Cafe 155, 


If the mailer of 
aihiowntendins 
to a void the pay* 
meat of port du¬ 
ties, attempt to 
run her out of 
port, and ia 
iiopped,and the 
fliip thereby £ar- 
ftited, this it 
barratry in the 
mailer, ana ren¬ 
ders the under- 
writcroftheihip 
liable, within 
the terms of a 
policy inturing 
againft the bar¬ 
ratry of the aiaf- 
U-r. 

S.C. z.Stra.58t. 
S. C.2.Ld.iUy. 
1349. 

Cowp. 14J. 
Paris, «399. 
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Kmic.mt mufl: be intended to be againft a ‘‘ lawful difturbance” (a), 
agamjt General Words may be reftrained to a particular fignification. 

Secondly, The breach is afllgned too general; for there are 
feveral frauds in the ninder, which the infurt rs are not obliged to« 
make good Nbw it is plain, thoit negligence is no barratryj^ 
becaufe barratry is a fraud which does not include a neglect; and 
the merchant has his remedy again!): the mailer for any negle«Sl- j 
fo that admitting there was a neglect in the mafter, yet if it be not 
X ^ within the policy, *the infurers cannot be charged j and for thcl'e 
reaibiis the iud<;mcnt ought to be reverfed. 

On the other side it wasfaic\ 

First, I'batthis policy of infurance was drawn in as general 
words as could l:e invented. But it is not true, that it nuirr be 
expounded as other covenants, and like the covenant for quiet en¬ 
joyment, whlcii, though in general words, extends only to a legal 
tliilurbance, and for very good reafon ; that being the difturbance 
which is only intended: but it is otherwife in policies of infurance, 
which were intended to encourage trade, and that merchants might 
venture more freely, becauic if any lois Ihould Happen, they might 
bear it with more cafe. 


Secondly, 'Fhat iarratty^ in its natme, is any !:i;id of clieat- 
ing, arid the verJiJl finds tlut tills fhip was loft per fraudcm.et 
negUgiutiaiH cf tiie mafter } .and it is generally knownj that Ihips 
are never wiiftiily lunk but after fonie l^iriaitry committed, for 
then they are deilroyeJ to conceal the villainy, fothat fraus ct tieg- 
iigtntia is a pkin barratry within the words of this policy. 1 hcre- 
fore fince inlUranccs began and areuphidd to enconr-age merchante 
to trade, and that the words of tins policy are luflicient to charge 
the infurers, and there is no default in the merchanr (c)^ it Is un- 
renfonable that the wilful deniult of the mafter ihould avoid this 
infurance; therefore the jiidgrncnt ftiould be alHrmed. 


The Court. Every neglect of the mafter is not within this 
policy ; ‘and if he run away with the fhip or embezzle the goods, 
the merchant may have an av'tion againft him; but yet he may 
pi-ovidc againft it in another manner, vrz. by infuring Ins ftiip and 
goods to fecurc himfelf againft fuch acts of barratry; for it is rca- 
lonable that merchants v^no venture a large fliare of their ftocks 
ihould fccure thcmfelvcs in what innnner they tiiink proper againft 
tl’.e barratry cf the mafter, and all other frauds. « Barratry’* is a 
word of more exteiifive fignification than only to include themaf- 


{«) Vaugh. J22. 2. Saund. iSo. 

(i) MoUoy clc Jure Mantimo, 282. 
12. Crotius de Jure Mcllar.d. 

(f) It h clTential to barrat-y tint rhe 
wiong be committed by the matter and 
tnariuers ajainA tbc owner!, and tlicrc- 
foxe if the owner js privy to c. r criiifc i!ie 
• Wronj, it i> not that iiyecics ci baii‘ar>y 


that will render the underwriter liable, 
Nutt V. Bordiew, i. Term Rep. 323. 
If the maAer is an owner, and commit 
barratry, the underwriters arc not liable, 
Kpfs V. Hunter, 4. Term Rep. 33. • Set 
alio Elton >1'. Bmgdcn, 2. Stra. 1264. 
Stamina -o. Brown, 2. Stra. 1173. Vai. 
Ivjjio x>, 'Wlicejir, Cowp. 143. 

tcr’s 
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ter’s running zwiy with the (hip ; it may Well include the lofs of Kviant 
the (hip by his frtud or negligence. ^ 

Secondly, A breach afligned in the words of the covenant is 
good, as here, per harrairiam magijirt^ had been good j but it is 
equally good to alfign the breach in word's tantamount. Where is 
A the difference between running away with a (hip and finking it f 

The Jud'gment was affirmed. 


7. Gn. j. {i. 
c. I. f. 8. which 
requires that 
every purchafer ■ 
of Souto^Sm ■ 


[232] 

Wilkinfon againft Meyer. Cafe 156.“ 

Tuefday^ 28 April 1724. 

A N ACTION OF COVENANT was brought upon an indenture, The ftatute of 
wherein the plaintiff covenanted to transfer, and the defen¬ 
dant to accept a transfer of fo much South-Sf.a stock at any 
fuch a time, and to pay fo much money for the transfer. 

This adllon was now brought for the money. „ 

The defendant pleaded, that the contraft was not rcgiftcred ac- ff- . 

cording to the ftatute 7. Geo, i. ftat. 2 c. 8. f. 8. by which it is thf hMks of 
enabled, “ that every contrail for the fale or purchafe of luhfcrip- u theCompLy, 

“ tions or (lock of the South-Sea Company^ isrV. fliall be entered “ and expref* 

“ in books to be kept for that purpole by the Company, to whofe “ names of 
** capital fuch (lock or fubfeription did belong, and in default of ** *^®pa’t‘«fQr 
« fuch entry, every fuch contract fhall be void; and fuch entries « 

« (liall exprefsthe names of the parties for whole ufe fuch con - “comraft Wa* 

“ trails were made, &c.” “ madf,”isfuf. 

.... 1 1 • 1 •/. • fic.ently com^ 

liTue was joined thereon; and at the trial at ntji prtm a case plied with by 

.was agreed to, which was as follows: cnierinpthcdced 

* ft / • ci-'nrrae> vtr- 

The plaintiff made an entry of thccontracl •uerhti/n, and at the hum, and fub. 
bottom thereof ufed t-efe words, “ this is fc r my proper ufs and ^srib.ngthe en-. 

“ benefit, Philip Wilkinson.” It was fuither dated, that 

ho evidence was given to prove the contrad to be made for * 

the benefit of any other perfon. « 

The queftion was. Whether this is a pood regidry according Ihjs^onSa tht- 

to the direitions of the .adt of 7. Geo. i c. 8. the pluntiff in defendant 

regiffring this contrail not having exprtfifid the names of the par flww that the *. 

ties for whofe ufe it was made, but only that it was. for his own fev 

. ufe f )*• 

nerr of anoU«9r ' ^ 

STRA'^G'Ef for the plelnti^y argued, that this was a good re- 
■giftring of the contrad yitain tiie ad, which was made on pur- s.c a.Ld.R:y. : ' 
pofe to prevent doubtful (bits, cn account of fo many perfons being Uio- ^ 
made trufteesi and though it may be objeded, that this regift^ing 
only (hews who has the benefit of the centrad their made, yet it ’ 

was theintent'of the Legiflature, that CQntradls to be madc atany ^ 

' tinie after (bould be regittefed, on purpofeto Ibew who' thsy Vece 
tliat had a right to the dock} and. this is fufticiemiy fticwed by 

T 2 ' rwgiftiing 
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regiftring it as beibre*mentioned. It appears by this regtftry that 
the plaintiff had both the legal and equitabte right. The objec¬ 
tion arifes only from the difference of Ae words “ were” and is.” 
The a£l requires the entry to exprefs “ for whofe ufc fuch con- 
“ trafts were madeiind here it is entered, ** this U for my ufe, 

P. W** But this a^ is not to be conilrued ftri6\ly to bar per- 
fons of their right. Even in common law conveyances words of 
a pail and present tenfc are ufed promifeuoufly, and do not import 
a different conftru^linn: as in gifts, “ procreatW* ihall extend to 
iffues begotten afterwards, and “ precreandis*^ to iffues begotten 
before {a), 

Fazakerley fur the defendant. The words of the adl being 
plain, “ that the entries, &c. ihall exprefs the names of the parties 
“ for whofe ufe the contrafts were made,” fuch an entry as in the 
principal cafe will not be good, for it is not within the ilatute, 
that being made to quiet the minds of the people, and for that 
reafon fliould * have a favourable conftru£lion: but the intent of 
the Ilatute is notanfwercdby this fort of reglftring ; for the entry 
that it was " for the plaintiff's own ufe,” may be in truft for a 
DIRECTOR of the Company at the time of making the contradl, 
though it maybe for his own ufe at the time of making the entry; 
and the act plainly imports, that the entry (hould Ihew for whwe 
ufc it was at the time of making the contract; for if it was to the 
ufe cf any cf the Dirc«flors, who by fraud had raifed the value of 
the South-Sea (lock, it would be void, and an aft ion would lie 
againll him for fo much money received to the ufe of him who 
paid it. Now ^his ftatute bping^mads to difeover the eftates of 
thefe who had cheated the people, and to quiet their minds, and 
to prevent the frauds of the Direftors, that they might not foi; the 
time to come have any benefit of fuch conttaft j it ought to have 
as liberal a conftruftion as the Legiflature intended, therefore the 
entry ihould.fhcw for whofe ufe this contraft was made. . 

To WHICH it was anfwered^ and admitted, that this ffatutd 
ought to be carried as far as poillible, to obviate the frauds of the 
Direftors j but there could be no fear in this cafe, that any of 
could be concerned, becaufe this was a contraft for lottery an-l 
nuities^ which the Direftors alwaysfubferibed in their own names, 
but not the money-fubferiptions* 

The Court. The queftions are, 'Whether this entry has 
complied with the words of the aft ? If not, then, Whether the 
meaning of the aft be fatisfied or not ? 

pR ATT, Chief JuJiicey and THE Co urt. The aft intended Asit 
the defendant Ihould know what perfon had the equitable, and what 
pdk*foti' had the legal right to demand the money on Ae contraft. 
l*he perfon is to regiller firft the name of the perfon interelled 
and the contraft. The aft is not to.be made uf^ of as a fnare to 

(«) Co. Lit. *0, b, 

intangle 
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• 

intangle people’s rights. If it was the plaintiff’s contra^ when he Wni^tK^a: 
rcgiftered it, it fhS be intended to have^beeu his when the con- 
tra£l was made. The contraft itfelf, which is entered vfrbatimy ^*T-*^* 3 
appears to be made to the plaintiff, and to be for his own ufe \ > and 
no evidence was given to the contrary. < 3. Lev. i. 

Judgment was given for the plaintiff. 

But on this judgment for the plaintiff, a writ of error was to a- 

brought in the exchequer-chamber by the'defendant; and *^*'®*^ 
in Trinity Term following, it was moved to amend * the •venire * f 234 J 
facias ; for this being an a£lion of covenant, and the defendant 
' having pleaded fcvcral pleas, and the plaintiff having replied to 
one, and demurred to the reft, the venire facias was drawn in the 
ufual form, “ tarn ad triandutn exitum quam ad inquirendum de 
“ damnisf thefe laft words, “ ad inquirendum de damnis** ought 
to be ftruck out. 

To WHICH it was anfweredythzt if the Court fhoujd give leave 3. Lev. 361*. 
to amend this record after a writ of error brought, it is but rca- 
fonabU: that the plaintiff in the original a<ftion fhould pay cofts ; 
for it is probable, that the writ of error was brought by the de¬ 
fendant for this very fault. 

The Counsel for the defendant in thereupon offered to pay 

•ofts, if the plaintiff would waive his writ of error, for then it 
will appear, that it was brought for this very fault; but if he 
would not waive it, then it muft be brought for delay. 

But he refufing to waive it,*thc defendant had leave to amend 
without paying cofts# 


Wcbfter againft Geering. Cafe 157. 

A MOTION was made to quafh the proceedings againft the To quafh thl 
bail, the plaintiff having declared for more than* was con- proceedings «. 
tained under the ac etiam in.the bill, * *he bail. 

One Judge replied, that in the cafe of IFiatt v, Evans (a)^ eVo* jac**^i’*8* 
in the year 1694, it was adjudged to be a difeharge of the bail. 630. 

A T . . 6. Mod. 266. 

Another Judge faid, that in the court of common pleas it »• Bar. k. b. 
was held good pro tanto, 25- 

But there being two caufes of this kind now depending, the 
proceedings were ftayed m this caufe until the point was refolvcd 
in the others. 


The 


(«) 3. Salk. 55. pi, j. 

T3 
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ftlfw wrrarto, 
defendant 
found dJj 
l^S/ei but not 
jpMni Into his 
ijpAcej judgment 
^ cufler iball be 
liven. 

*35 1 

$. C. Stra. s^z. 

5. C. 2. Ld.Ray. 
?’ 447 . 

Ante, 215. 
port. 332. 334. 
Co. Ent. 527. 

ShrAv, 280. 
(.Afex). 58. 

Cro. J^.c. 260. 

6. Cum. D.g. 

“ Wal- 

“ TuiUO” (C. 3.) 


The itirig againji Pindar. 


T JPON AN INFORMATION in the nature of a quo warrants 
^ againft the defendarfc, for ufurping the office of mayor of the 
corporation of Penryn in Cornwall^ the defendant pleaded, that^ 
he was debite ele^usy and fworn into the faid office, ^c. 

The plaintiff repliedj that he was not eledted, af^d fworn modo 
et formd^ &c, as he haci pleaded, and thereupon they were at iffue. 

The jury found t.iat he W2is duly elciled, but that he was not 
duly fworn into the office, &c. 

Upon a motion to fet afide this* verdief, it v/as irififtcd, that he 
was not mayor until duly fworn, and therefore that he had ufurped 
the office, and that judgment of oitjhr ought to be given and 
entered agiiinft: him. 

But on the other fide it was faid, that the eIe 61 Ion being found 
to be regular, the defendant was intitled to a mandamus to be 
fvyern; but if there is a general judgment of oujler againit him, in 
fuch cafe he cannot have a mandamus to be fvv’orn by virtue of 
any precedent cledlion ; therefore it would be prejudicial that fuch 
judgment Ihould be entered againft him. 

And there being no precedents in what manner it fliould be en¬ 
tered, the Court was moved to give fane dircclions therein, foas 
the entry of the judgment might not hinder the defendant fium 
cbtaming a manaamus. 

Court bid them enter their judgment according tol^w. 

Ray.mond and Fortescue, fujiices^ thought it rightly ea-^ 
tered. 

Reynolds, Juflce^ doubted. 

'Fke Court gave judgment of oujler^ which was afterwards 
affirmed in tne h-ufe of lords (a). 

• (a) See Rex V. Hcarle, Stra. 615. 627. 


Cafe.159. The Parifh of Buckington againji The Parifh of Shep-, 

ton Bechamp. 

^indtntares ef T TpON A MOTION to quafh an order of feffions, the cafe was 
;j|>|rent.ctlhip W . 

'm not cancelled 

u the mailer An order of two juft ices was made for removing Richard Allen 
* from the parifh of Shepton-Bechamp to t^e parifh of Buckington, 
A appeal, the feffions confirmed the order, but ftaied the cafe 
g fpecialJy—'T hat Richard Alien was born at Bbepton-Bechamp^ but 
wi'om bound an apprentice at twelve years of agp to johty Cary zt Buck- 

w spprentice ington, where he lived forty days; bilt the mafter becpaiinj a 
himfelf at 

^ srty ftr/ant.—S C. Stm. 582. S. C. 2. Ld. Rayw 1352. Fort. 321.' Foley, 229. Seff. 
278. CooR’i Poor Laws, a. vol. 57S. 


bankrupt. 



Eafte/Term, lo. Geo. i.. 

bankrupt, Richard y^lli?n h\rcdhm\{c\f :is a fervanr for a year to The Paiii.»|;, 
y^iua Glover in Buckingion^ and ferve^ accordingly ; during 
which fervice the apprenticefliip cxpired, when ye/-'//C-Vry uch- ton 

veied up the indentures to 'Jojcih Glover, 


iOTOK 

Tlif. i'AKJSa' 
OK >HKJ*T0N- 


It was insisted, that a hiring dr fatlo will gain a fcttlcmcnt Ezch a?.;?. 
Far a man, as well as a marriage ke facio will gain Uovver for a 
woman. 


was ayijwtred^ that vlus hn-ftig cn;!;a not gnmany 
ife the indenture oi appivr.niceilni' was llill ^uh- 
1 not be difeharged but by i< nvj otacr deed, or by 
lat this was not a lawful niring ; and it fo, then a 


To WHICH it was aafwercd^ that vltis hirhig endbJ not gain any 
fcttlcmcnt, becaiife the indenture oi 
fifting, and could 
the fcirxons, fo tha 
fervice for a year in purtuance of luch an illegal hn iiig, caivnot 
gain a fcttlcmcnt. 

The Court held, that the pauper was fettled at the parifii of 
Bttekington^ under the indentures of apprenticefhip; for as they 
were not delivered up, or cancelled by the mailer becoming bank¬ 
rupt, he had no power to hire himfclf to Glover, 

And both the orders were confirmed. 


* Anonymous. 

A motion was made to ftay the proceedings on a judgment, 
fugged ing, that part of the money was paid, and that the de¬ 
fendant" was willing to pay the icd into court. 

To which it was replied, that what money the plaintiff had>al- 
rcady received, was in difeharge of fome other debts between him 
and the defendant; btrt uptm producing his receipt, it appeared .to 
be paid indefinitely, viz. as fo much due upon account. 

The Court. Where a debtor owes money to his creditor 
upon feveral accounts, he may pay part, and apply it to any debt; 
but if the creditor deny that he receiveu it in latisFacfion of that 
debt, but upon fomc other apeount, then he ha 5 clekSficn to apply 
the payment to what debt he will (a); fo where it appears that 
money is paid indefinitely, the creditor has election to declare on 
v/hat account he rccelvcU it (I/). 'J here tore if the debtor in the 
principal’cafe would have this payment applied to the judgment, 
upon equitable terms, ha Ihould Jikewife pay or tender oil tin? 
money due to the plaintiff on fi.nple contradt, or otherwife, as far 
as the penalty of the judgment covers fuch debts ; for this Court 
will not compel a creditor by judgment to accept a lefs fum than 
is due on the judgment, upon the account of any former indefinite 


*[236] 

Cafe 16c* 

To (lay fro- 
ccedings on a 
judgment, for 
time partof rh» 
money was o nd. 
I’ojt. 24 s. 

Cro. Kliz. 6?. 
Stiles, 235. • 
Moor, 677. 

3 . Cil, Rcp.'fg, 
Fincli. 

I. Vern. 3a. 

4 < 3 S. 

z. Vern. 606. . 
Comb. 463 . 

12. Mud. 559. 


(a) Sec Bois V, Cranfield, StUcs, 239. 
eontra. 


{!>) See the cafs of Coddard v, Cox, 
2. Stra. 11^4. 


T4 
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'AliriiiftMoof. payments, when there were other accounts depending between the 
parties, unlejs the defendant will confent to bring in all that is due 
to the plainti^ (<?}. 

(rt) Though the defendant, ftews to fied, or even that any part of the coils 

the Court a difcharge from the plaintiff of are unpaid, the Court wiU pertnit the 
part of the debt, yet if it appear to be plaintiff to proceid. Far v. Burnleg~^ 
given afttT purchafing the writ, or that Mich. a. Gto. a. C. to the 

' the plaintiff’s whole dernand is not fatis- farmer eJitm. 

t* 37 ] 

Cafe i6i. ^ Martin agaiujl Henriques. 

jfudsntent fet TTPONa feire f/zeias ot\ a judgment againft the principal, he 

,a0dc. becaufc u pij.aded « nul tiel record:* 

Bgned w:th;n r 

four days/&c. qrhe plaintiff thereupon produced the record, and THE master 
figned the roll quid querens prciulit recordum^ and the plaintiff 
• figned judgment the very next day, and totjk oiit execution. 

But upon a motion this execution was fet afide as irregular^ 
bccaufc he ought not to have figned the judgment until four d^ys 
after the record was brought in. 


Cafe 1^2. Chrifty agahift The Maniicaptors of Anftruther. 

Thurfday^ 23 Jpril^ 1724. 


*• i^iere,Whether 
fpecial'bad fhall 
be given in an 
affiohofd^bton 
‘^•recognizanctof 
bail given pur- 
lUant to ji foe', 
t. c: 8. 

jbcugl, 449. 


U PON A WRIT OF ERROR brought ill THE EXCHEQUER- 
CHAMBER on a judgment given in the king’s bench, the 
now defendantsVhteretf into'd reivtimzance purfuantto the llatute 
3. jae. I. c. 8. “ that the plaintiff in error fhould profecute hi^ 
‘‘ writ with effeft i and if the judgment fhould be affirmed, thei^ 
“ to pay the debt, damages^ and colls.’’ Afterwards the judgment 
was affirmed, and then the plaintiff brought an action of debt upon 
this recogni’iance againft the ba.l. ' 

The queftion was, Whether they fliould be difeharged upon 
common bail ?’ 


It was said hy their Counfel, that they ought to be difeharged, 
for it is againft the praiftice of the Court, that baii (houjo be re-' 
quiredofbail. 


On the OT•A^K%lI>^ituia^J^udy thatitwasneveryetdetermined, 
that fpecial ^aibis not requirablc in an aftion of debt on a recog¬ 
nizance of bail ; but the rfeafon of the cafe feems to require it, be- 
caufe the recogni^nce is direilly for p5\jmcht of money, vi%» «to 
pay the debt if f he judgment fhould be affirmed;” and certainly 
it wuf- never yet denied, that where an aiftion of debt is brought 
on a bond for payment of money, but that fpecial bail is' always 
required ; and the reafon is the fame for fpecial bail in an adtiori of 
debt.upon a recognizance a^ainlt the bail, for fuch recognizance 
f pj»ymeM pf the condemnation-money, and a 

Collarc’.al 
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collateral undertaking) that it (hall be paid- upon the affirmance of 
the judgment i and the bail upon the recoirnizance cannot bedif- 
charged but upon p^rment of the money, for they cannot render MAHuSToat 
the principal, bccauie fuch render does not lie by the * bail upon or 
a* writ of error. Amstcvtmxiu, 

The Court doubted j it depending on praftice, and pra£Hcers * £ ^ 3 ^ J 
not agreeing.’ 

Fortescue and Raymond, ya^/Vrr, taemed if opinion,diat 
fpecial bail might be required; and thought that in debt u^n a 
judgment fpccial bail was always given. 

Pratt, Chief JuJlice, rather inclined to think fo. 

Adjoiirnatur, 

Shipton againft Hopton. Cale 163.,' 

^T'HIS was an aftion of debt, qui tanty ISc. (a) brought by a pe*>t for kiep- 
common informery on the ftatute 5. Ann. c. 14. for fifteen ^.a**'*°®i!^** 
pounds, wherein the plaintiff declared on two feveral counts, one 
for ten pounds for killing two partridges, the other for five pounds ® * 

for keeping an engine to deftroy the game, not being qualified, &c. 
virtuU jlatutorum hujus regni j upon nil debet pleaded, the plaintiff 
had a verdi^ for five pounds only. 

It was now moved, that he might enter the verdidl on either of 
the counts, becaufc the defendant intended to move in arreft of 
judgment; for though he mighty not^be qualified |)y the ilatutes of 
this land to keep a gun, yet if he be otherwife qualified by law, he 
is 9ot fubjeci; to this penalty. Now he may be qualified by law, 
as being huntfman to u nobleman, who, in coming up to the par¬ 
liament, may kill a deer in any of the king’s forefis; and this he 
fnay do by the Foreft-law, which is part of the law of this realm. 

And for this reafon the plaintiff was ordered to enter his judg¬ 
ment. 

(a) Thisadion is given by the ftatute ** pay a pecuniary penalty, upon a con- 
S. Ceo. 1. c. 19. by which it is ena£led, ** viftbn before a jultice, any perfon 
** that where an offence fhall be com. ** may fue for it by an action of debt.” 

** mitted againfl any law for preferving See now a6. Grv. z, c, a. a. Gte. 3. c. 19. 

V the game, an4 the od'ender liable to 


Burges againji Bracher. Cafe 164. i 

B y ARTICLES made between the plaintiff and the defendant for If an agrcetiun^ 
a horfe-match, it was agreed, that the plaintiff fhould ride ^ 

without whip or fl ickj| or o^er vyeapons, except bopts and 
•* fpurs. • ^ »; oa 

<* oa other •wcaptm%" and in an aAion on this agreement the declaration ftate, that A. rode the mat)^ 
»* wtbeut whip and flick or vtber vcapetHy*' the variance is cured by the verdiO.-—S. C. ft. Ld. Raf, 
J366. S. C. J. Stra. 594. 

' ^ ^ An . 



% 
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An a^ion of covenant was brought on thefe articles, and the 
declaration fet forth, that the plaintiff mountcu the horfe Jine Jia- 
. gello ft bacalo vei aliis annis, and did ride iit forma pradt^a. 

Upon the general iffue pleaded, the plaintiff had a verdid^. 

It was movcd in arre/i of judgment^ that this declaratloii 
ivas’not purfuant to the article of agreement, fer that was to ride 
“ without w’hip or (lick, or* other weapons,” in the disjundtivc j 
and the declaration, \sfine fagello et bacuto in the conjuijdive. 

* Tjhis cafe was compared to fome cafes which were adjudged 
upon .pagers in the late wars, viz,. “ that tke EngUJh would beat 
“ the without the help of the Germans or the Dutch-t* 

and in an adlion brought for the money won, the plaintiff laid in 
his declaration, that tke KngliJJ) did beat the French without the 
help of the Germans and the Dutch \ and this was held ill. 

It was OBJF.CTED on the other ftde., that there is a cafe in Cro, 
EHz. (^7) where the defendant was by agreement to pay fo much 
money when fuch a fliip arrived in fuch a port; and the declaration 
was, that the fliip arrived ad pertumy inftead of in portn ; and this 
was moved in arreft of judgment, but not allowed ; which is very 
true, becaufc the prepoiition ad fignihes at or in. D -*eds, it was 
faid, ought to be favourably conftrued ; bccaufe they are made by 
the coiifent of the parties; but it does not follow from thence, that 
declarations ought to have a favourable conttrudl^ion ; for the rea- 
foii is not the fame, bccaufe they charge the defendant in an ad- 
verfary manner, and are prefumed to be drawn by perfons of (kill 5 
befldes, deeds a^e taken ftrongly againll the grantor 
Befidcs, the riding “ WMthout whip and itick” alters the whole 
fenfe of the articles, for he may ride without both, but lliii he ntay 
ride W'ith one of them; therefore the plaintiff fhould have laid in 
his declaration, that he rid without either. 

Reeve contra. The avermt*Mt is a good averment, and would 
be fo on a demurrer; for the conllru^tion rnuft be fnc fagelh et 
fine baculo^ for fne is undci Hood, and governs both the callb : and 
though the agreeihcnt varies in expreliion from the averment, yet' 
both in fubftance are the fame. 

Secondly, The latter end of the fcntence being disjun( 5 Iive, 
” vtl aliis armisf muft refer to every precedent allegation, and 
fo make the whole disjunctive (c). 

Thirdly, If the averment was infufficient, yet it is cured by 
the verdict; for othervVife the plaintiff could never have a verdidt; 
therefore it muft be intended, that this wns proved at the trial (r/) : 
and there arefeveralcafes to warrant fuch intendments. To inftance 

in one ; indebitatus offumpfi (r) was brought for money received 

* 

(a) Cro. EliZ. 129. pi. (ii> Moor, 239. Cro. Ellz. 229. 

(^1 Cio. Eiiz. 348. I'oulur r. Cornwall, Salk. 9. 

{i) z. Built 29 j. 


upon 
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upcm account; after a verdi^l for the plaintiff, it was moved in 
arrefl of judgment, that this adlion would Aot lie, but an a&ion 
of account; for if a man receive money to account, it is not to 
be demanded as a duty from him until he has negle^cd or refufcd 
to account; and this muft be fet forth in the declaration ; but it 
w;?S adjudged, that the declaration was helped by the vcrdi< 9 t, and 
that it lhall be intended he refufed to account, or had done fome- 
thing to make him an abfolute debtor. / 

* The Court. If the terms of the agreement‘had not been 
proved r.t the trial, the plaintiff could not have a verdidi ; Iq it 
muft be intended that the agreement was fufticiently proved ;^.and 
there are fcveral cafes wherein it has been adjudged, that where 
w ords may be taken in a double lenfc, the Court, after a verdidl, 

W'ill always conftrue them in that fenfe which may fupport the ver- 
dift: now here the jury found, that the plaintiff did ride “ fine 
lo ct baciilo velaliis armisfi in which the disjunctive “ ve!^* 
in the latter part of the fentence, qualifies the conjunctive “ r/,’* 
and disjoins that copulative; fo that it lhall be taken in a disjunctive 
fenfe. 

So judgment was given for the plaintiff. 

The EaR-IndIa Company againjt Ellis. Cafe 165. 

FTER a judgment by default for the plaintiff, and a writ of writ of inquiry 
inquiry brought, it was moved, that it might be executed executed befor* 
before the Chief Justice, at the fittings at Guildhall in Lon- ‘I** ' 

don^ the aCtion being brought for twenty thoufand pounds : and a 
rule v/as made accordingly. 

Hiitcniinfon a^aluft Smith. 155^ 

NE T. S, was arrefted at the fuit of the plaintiff Hutchinfiofty The plaintiff 
and Smithy the defendant, became bail to the flieriff for the died iwfore tb* 
appearance of the faid T. S. at the return of the writ; but before «wrn. 
any forther proceedings, Hutchinfion died; yet his attorney took 
an affignment of the bail-bori/dj and proceeded fo judgment and 
execution againft the bail. 

And now the Court was moved to fet afide thefe proceedings as 
irregular. 

And the matter being fo reported by the master, they were 
fet aftde. 




Biriterf f"' 
agaiufi . 
B&achbb.^ 


* C 440 


The King agahfil Dunbarr. 



Cafe 167.'; 
Attachment . 


The defendant Dunbarr was a prifoner in the K'iu^*s- Beveby 
fnd charged in execution there at the fuit of one Piiklnrtuij and 
afterwards was turned over to the /' 7 r//,anJ there li!:evrifc charged 
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execution at the fuit of the * fame party; and on the thirtieth. 
iviiTkn, ^ January laft was taken in Leicejier Fields upon an efcape^ 
warrant, figned by one of the Judges in the court of ki ng*s bench, 
and then he inflfted on a day-rule, but upon fcarch there was none 
for that day ; thereupciv as he was carried through the Old 
Bailey towards Nervgate^ the officers of the Fleet refeued hi^. 

And now upon a motion for an attachment againft them, and 
that Dunbarr\xn\^t be taken out of the Fleet and font to New~ 
gate i it was ihriftcd"for him, that he being charged in execution 
in Fleets could not be taken by an cfcapc-warrant iffuing out 
of ^e court of king’s bench. 

Befldes, he thought he had a good day-rule, for his name waS 
entered in the petition for day-rules on the thirtieth day of January ^ 
but the clerk did not come in time to have it read in court that day. 

The Court. As to the objeftion, that this man being 
charged in execution in the Fleet (which is theprifon of the court 
of common picas) cannot be taken by an efcape-warrant figncd 
by any of the Judges of the court of king’s bench ; it appears to 
be otherwife upon reading the ftatute (a),hy which it is enacted, 
“ that if any perfon charged in cuftody in the King*s Bench or 

FleeU in execution, or on mefne procefs, &c. fhall go at large, 
“ upon oath made thereof in writing before the Judge of the court 
“ where the commitment, adion, judgment or execution was,fuch 
“ Judge (hall commit the perfon efcaped to the common gaol of 

the county where retaken, there to remain witliout bail till dif* 

. ** chaiged by law.” 

So that any Judge of tha coqrt where the adion was brought 
may grant an efcape-warrant; and a Judge of the common 
pleas may grant it, though the prifoner is turned over«and 
charged in execution in the King*s Bench^ •Rnd fo vice verfd. 

As to the entry of his name in the petition for a day-rule it 
fignihes little unlefs it is read in court. 

Therefore an attachment was granted againft thofe who refeued 
Dunbarrj, and a rule was made that he would be taken out of 
the Fleet and fent to Neivgate, 


(«) I. Ann, cap. 6. 

• [ * 4 * 3 

Cafe 168 . * Cloud againft Nicholfon. 

An «Aton lies '^WO PERSONS were jointly bound in a bond ; aqd in an adion 
A |,rQuaht asainft one alone, the plaintiff had a yerdid. 
obligors i , « 1. 1. V 

^tUie Joint een- It WAS NOW MOVED tn arrejt of judgment^ that though this 

may be might have been pleaded iri abatement of the adion, yet unce it 

r lneiau- appears upon the face of the record in which the bond was entered, 
that the plaintiff had no right againft one alone, he cannot have 

" 1. Vent. 34. 136. tut. 696. Stra. ^03. i. Com. Dig. «* Afjatemept” (F. 8.). And fee 

V. Shute, 5. Burr. z6lJ. Rex v. Abbot, Cowp. S3X. 

. The 
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' The Court were of opinion, that it did not appear on the 
record, that the other fignedy fealed-^ or deVivered this bond; but „ 
admitting it did appear that he Jigned and foaled it, yet if it do 
not appear that he delivered it, it is the bond of the defendant 
al(}ne, though another is named therein wi(^ him, for it is not his 
dj^ed without the delivery. 


Boftock a^ainjl Bollock. 


Cafe i69. ./<' 


CASE, upon the mafterN report, was as follows: A W^nd Mooney paid^te 
was dated in the year 1706, conditioned for payment of a 
certain fum of money, and in the year 1709, one hundred pounds, ‘ • 

part of the money, was paid ; and by indorfement, reciting that 
there was thirty one pounds intcreft then due, it is exprefled to 
be paid in difeharge of the principal. 


The queftion was, Whether the thirty-one pounds intereft 
then due, ihnll be taken to be part of the hundred pounds then 
paid ? If it is, then fo much inrereft is difeharged, and by confe- 
quence fo much continues part of the principal ilill, for which in¬ 
tereft muft be paid ; whereas If the thirty-one pounds intereft was 
not difeharged, no intereft would be due for it, becaufe it is ori¬ 
ginally intereft. 


The Court feemed to incline, that the hundred pounds then 
paid Hiould be in difeharge of the intereft then due, and for the re- 
iiduc in difeharge of fo much of the principal. 

.**[ 2431 

* Hawker again ft Hinton. Cafe 170. 


TTPON a writ o*f error cf a judgment in the common Continuances 
^ pleas, the error affigned was, a variance between the origi- be entere* 
nal and the declaration ; the one being “ Jemifnmany* the other 
^ ‘Jememman Force,** 


; On the other side it wasfaid^ that the record right; 
apd upon producing it, fo it was, but it was of another numbeV- 
Toll. 


: Then it was objected, that t;ie original was “ anno 7 
Georgiid* the declaration was anno ^ Geergii^* and no 
continuances entered between the one and the other. 


To ’WHICH it was anfiveredy that the continuances might be 
entered at any time, and that when entered the plaintift’ is intitled 
to his judgment. 

The Court was of opinion, that the attorney ought to be 
punifhed for making up a fecond record, but that the plaintift 
muft have his judgment* 


Crowther 
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Crpwthex Wheat. 

> Wiit altered nCIRE FACIAS was brought againft the bail, and their attor* 
Jl!ir***a^*ieat ^ iiey demanded oyer o( the writ, and faw many rafures and in- 
«idraeliorT tcrlineations in it, and for that reafon he did not make any 
fence: 

But now moved the Court, that all the proefeedings thereon 
might be qua.(hcd. ,, 

.See6.Mod. 310. fTHE CouRT was of opinion, that this was no ground to qua(h 
the proceedings j for if any alteration was made in a thino- imma¬ 
terial after the fealirtg the writ, there is no harm done; and if in 
any thing material before the writ was fealed, yet that will not vi¬ 
tiate it; fo the Court would not quafli it, or any proceedings 
thereon, butfaid, if the motion had been made againil the clerk 
whorafed it, and it appeared to be done after the writ was fealed, 
it is a mifdemeanor, and puniihable. 





EASTER T’E R M, 

The Tenth of George the Firft, 


I N 

The Court of Exchequer. 

Sir Robert Eyre, Knf, Chief Barcn. 

Sir Frnncis Page, 

Sir Jeffery Gilbert, Knt, 


1 

■ Baronh 

mi 


Philip Yorke, Knt. Attorney General, 
Sir Clement Wcarg, Knt, Solicitor General, 


* Anopymous. 

I N AN ACTION OF DEBT againft the fherift the cafe was 
"thus; 

J. by his lad will and teflament made B. his executor, and died. 
The executor proved the will before the commiflary of the bifhop ^ 
of Litchfield^ and as executor of A. brought an a£tion againft C, 
and obtained a verdidt and judgment, and thereupon C. was taken 
in execution upo’n a capias ad fatisfaciendvm^ arid committed, and 
afterwards cfcaped, I'hen h, the executor died inteftate, and*i). 
'took out adtniniftration with the will annexed, de bonis non of A in 
; the diocefe of Litchfield^ and brought this adiion of debt u^ainfl: the 
*fheriff for this elcape. 

The defendant demurred, for that the judgment being the foun¬ 
dation of this adion, and that being entered in Middlefex^ the plain¬ 
tiff could have no right to by virtue of an adininiftration taken in 
the diocefe cf Litchfield, which, as to this demand, vtks void, for 
he ought to have a prerogative adminiftrsfion. 

But THE COUNSEL for the plaintiff inuRed, that this adlion 
Would lie for two reafons; 

First, 


• [ 244 3 

Cafe 172. ; 

An admlniilra* 
tlon dclmUnoit., 
granted in ^ 
diocefe of Xfftriia ■ 
field, will .noc, 
fupport an ac*' 
tionforanefei^' 
on a judging 
entered up. Ift 
mddlfix, . , 

5, Co. 30. 

Moor, 145, 

X* S^lic. 4^* 

6 Mod. 134, 

X. Cora. Dig. 

Adininiftra* 

*• tion’»(B.|;) 
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FitiST, Becaufc the efcape, which was in the didcefe of 
Liuhfeld^ was the principal and immediate caufe of the a£tion» 
and the judgment fet ^rth in the declaration was only an induce* 
ment to it. 

Secondly, That it*was not in the power of the cxecutor*t& 
alter the condition of his tcilator, fo as to put the adminiftrator 
to take out a prerogative adminiilration ; for he took it cum 
tejlamcnto an^ato ; fo he fhould have it in the fame condition it 
was in atthe death of"the teftator \ and one of the Barons was of 
that opinion. 

But THREE OF THE Barons, of which Eyre, Chief Barony 
was one, were of opinion, that the plaintiff could not maintain this 
adtion without taking out a prerogative adminiflrration, or an 
adminiftration where the judgment was entered, and that was in 
the diocefe of London ; that it was abfolutcly neceffary he muff 
take out adminiilration fomewhere, and that there could be no 
inconveniency in taking out adminiilration above, according to 
the cafe of Dyron v. Byron (a)j where it was held, that a man. 
dying in one diocefe, and having a bond in another diocefe, in fuch 
cafe there muil be a prerogative adminiilration, bccaufe the debt 
doth not follow the perfon, * but it is a debt where the bond is at 
the time of the deceafe of the intcilate. So in the cafe of Jdams 
t». Savage (b) it was held, that adminiilration granted by the arch¬ 
deacon of Dorfet could be no title to a judgment in any of the* 
courts at JVeJiminJier, It is true, a will of a perfonal cilate which 
lies, in a foreign country, and none in England^ may be proved 
in that country where the eilatf is (r), and need not be proved 
here. 

(0) Cf». EEz. (47t). pi. 2 5. (0 Jauftcey V. Sealey, i. Vem. 397. 

(h) 6 Mod. 136. S. C. I. SaUc. 40. 
a. Ld. Ray. 854. 1253. 
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The Tenth of George the 

I N 

The King’s Bench- 


Sit' John Pratt, Knt, Chief Jufitcei 
Sir Lyttleton Powys, Knt, 

Sir John Fortefcue Aland, Kttt. > 
Sir Robert Raymond, Knt, 


JuJiices. 


Sir Philip Yorke, Knt, Attorney General, < 
Sir Clement Wearg, Knt. Solicitor General* 



The King againji^ BurridgCi Cafe 17!* 

• .» 

Wednefday<^ 10 June 1724. 

RULE OF COVRT was made by confent, that the flicfifTof if parties in i 
the county of Devon fliouId»bring the freeholders book 
before the mafter of the office, and that he fliould return th***”^ 
flri^-eight men, and that each of the parties (hould be at liberty tQ 
ilrike out iwehe, and that the maftct (hall appoint the twinty^feur^amt .jfcitjK 
remaining to be returned by the fberiff to try the iffue joined be- *‘8ht 
Wreenth? parties. 

1 This rule was made by confent- . ^ 

^ Afterwards; when the parties attended the mafter, the defendant and tbeth^iff 
ftruck out fome hundredors, znd at the trial he challenged TH& 
iJ^ilit AV for want of hundfedors ; and the judge of affite allowed 
challenge, anddiredfed, that the plaintiiF in the aAiomwght 
what remedy he could by law. thedefeniS^ 

hitf Was now moved for an attachment againft the defendant, for 
lit; .this eh'allenge to the array was a breach of the rule of 

and a contempt thereof. AxtiiTR 

■> -of 'kttiMii 

pfteurt, pvnlihable hf eUadmteet akhoogh the Judp at the tfial.allow the 
C. a. IA4 Ray. s. Sira. <03.' Aaii^ <84. Amir. |»» •» Stra. loeoi 

y»-viit W ^ It 
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^■•ilkrao' It was argued &r that his entering into this rule 454 
not take fro^ him the liberty of challenging the jury > if it iC 
*y^^*®*’ tnuft be by implicatio/, which could never be a good fcHiUdation 
for an attachment; for^the caufe to ifTue out an attachment fliouj^ 
be as certain as the caufe to warrant a judgment, and there 
never’yet an attachment granted in fuch a cafe. There are rules 
wh -re there was an evprefs injundion not to challenge; as iri 
Dun/ier^s CaJ^m ihc tenth yearof^«^^« Elizabeth^ in which rule 
it was ordered, quba nulla fit calumnia de uirdque parte panello ; 
andtthere are other rules where it was infilled on, but denied, as in 
the cafe oiThe King v. Kiffln fa), where a rule was made, as in 
this cafe, for ftriking afpecialjury, and Jones, Attorney-General^ 
moved, that it miglit be inferted in the rule, that neither of the 
parties fliould be at liberty to challenge the array, but it was 
denied per tot am Curiam, for it could not be granted but by 
* £ 246 ] confent; and it was not at that time pretended, that * this was 
. implied in the rule, for if it had, he need not have moved the Court 

that it might be exprefled. In the cafe of The King v> Sherard, 
in the firft year of George the Firjl{b), thefe words were added to 
the like rule, by confent of both parties, quad nullum advantagiitm 
capiatur pro defeStu hundredor (c). llut admitting this was 

implied by the rule, yet the defendant cannot be faid to be guilty of 
acontemptfor challenging the array, for it is no more than an 
inadvertency, or a miltake of the'fcnfe and meaning of the rule. 
Now the different ways of drawing up thefe rules ihew, that 
there muft be an exprefs confent of the parties not to challenge, 
otherwife no at^chment will lie for challenging, neither will fuch 
confent take away any legal objeilion the party has to challenge ; 
and if fuch a rule, as in the principal cafe,: would ferve, yvhat 
reafon can be given why an exprefs confent ihould be put in fa 
many rules for feriicing fpecial juries f 

Jad'gmeitt given BESIDES, this matter hath received judgment already, for the 
a judge of rule was produced at the aflizes, and pleaded in bar to this chaW 
after he Jenge, and the defendant demurred to it, and the plaintiff joined jri 
done tb wwn. . and when the Judge came to town, he gave judgment 

for the defendant. 


At which THE CntEF Justice^ feemed to be furprized, that » 
Judgfe Ihould give judgment after he came to town. 

But^THE COUNSEL for the defendant faid he might, when it Was, 
by jjie confent of the parties i as where a verdidl is found, and thh 
Judge takes time to confidcr what judgment to.pronounceyor whiat 
nne to fet. And for thefe reafons it wasunfifted, that no attachment^ 
fiiould go. 

It was insisted for the attachment, that this challenge Was » 
contempt to the Court, and a breach of their rule, for that waS|^ 
that Tits master (hould appoint twenty-four to be rdturnod 

* 0 j^ 8 sft»r T^i * 9 - 3 . K«b. \b) 

(0 *.Roa.Rep. 36 s. 



EaAer Term, lo. Geo. t. In B. R. 

the iheHIF to try the ifTue ; now this chaHenge to TH£ ARRAY 
deftroyed this rule, for it was a fuperfedeas oSthe whole, return; like 
a rule of court or bond to ftand to an avArd ; yet if the par^ 
Vjtra£t thefubmiflion, it is a breach of fuch rule, and a forfeiture of 
theyl>ond, both which are implied in the fubmiffion, for qui ddlmt 
medium dejiruixfinem The defendant might have taken a challenge 
to THE POLLS, but he knew that would be fupplied/by taUfmen i 
therefore to make all fure, and to prevent the •trial, ne took achal* 
lenge to the array for want of hundredors, and this widi ar^aii* 

of iniblence, after he had been fummoned to appear before 
Yhe Chief Justice of this court, and had his opinion, lliat he 
(the defendant) could not ftrike out all the hundredors. For which 
reafons it was iniiifed, tliat the attachment might ifTue. 

The Court was of opinion, that the defendant was guilty (A 
a premeditated contempt, becaufehischallenge, drawn up inform, 
and arraigned at the afTizes, fhews his defign was to put off the trid* 

As to the rule made in this cafe, it may be without the confent 
of the parties, as well where the trial is by niji prius as at bar, and 
that iikewife in criminal cafes as well as civil, and without any 
infringement of the liberty of the fubjeft, but rather for the fake of 
jufticc, and to preferve their liberties ; and if fuch challenges are 
good, thefe rules would be avoided and made ufelefs, which is a 
contempt of this Court; and the cafe cited of The King ni, Kiffin^ 
to fhew that the party may challenge, if it be not exprefsly prohi- 
bited in the rule, is (a) wrong } for though it be not exprelTed, 
yet if it be neceffarily implied^ the power of* challenging i^ 
taken away } for otherwife thefe rules would be to little purpofe, 
Novs this rule is, that the iflue fhall be tried per rejiduum jura-- 
terum-t but challenging 'the array is as much as to fay, it fhatt 
not be tried by that jury, and that the {her iff ought not to return 
them, when he was bound by the rule to return thofe, and no other. 
Now, as the Court has a power to inforce obedience to theit 
own rules, it is but reafoiiable they fhould punifh thofe who break 
them. 

So the rule was made abfolute for an attachment. 

Afterwards the defendant Burridge gave bail on the attach- 
menty and Mr, Crewsy who was his attorney and under-fheriff, 
was one of the bail. 

The profecutor then moved, that the high*fheriff might return 
the jury to try this caufe^ bccaufe the under-fheriff, who has 
*irtiorna brevium, was attorney in the caufe and bail on the attach¬ 
ment. 

^ ()«) They did not Oiy that that cafe was presents had been quoted wluch had 
wrong refohred, but that it did not prove fuch claufes; he faid, that upon fearch 
what it was cited for} they agreed, that they found the rules of £. R. to liave been 
if it was not exprefled it was implied. fo«-(>NoTa t$f9rmr e£tm. 

Pa ATTi CW«flaid, that but two 

IT ^ 


Tat 

Bvaaxntri* 


•[*47] 
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ktKo Ahd a motion being*made for a fpecial jury, and a qireiliofi 
■ being put. Whether t&;t could be granted without the confent of 

BvKtiocB. jbe parties ? the master of the o/Hce was ordered to fearch 
for precedents ; and he‘reported, that above thirty years agoth^' 
were feveral precedents for fpecial juries upon trials for 
* r 248 ] without the confent of the parties ; but that in .the laft thirty 
*■ years there w^re feveral motions made for that purpofe, but always 

denied^ 

'fHE Chief Justice anfwcrcd, that if the Court could once 
grant motions for fpecial juries, without the confent of the parties, 
to try caufes at the afiizes, as it appears by the precedents they 
might; it was diferetionary in the Court, whether to grant fuch 
motions, or not; for though it was often denied, it cannot be in¬ 
ferred from thence but that the Court may ftill do it, where it 
feems reafonable for them fo to do« 

^ But THE OTHER THREE JuDGEs Were of another opinion, 
becaiife the foerift is the proper officer to return juries; and if 
there is no legal exception againft him, the Court cannot fliphim, 
and order another to ftrike a fpecial jury, without the confent of the 
parties, lo try an ifllic at the affizes; but if there is sny lawful 
obje£lion againft him, and it appear to be fo upon affidavit made, 
then a fpecial jury may be ft ruck by the mafter of the office, 
without the confent of the parties : now, all that was flicvvn in this 
cafe why there Ihould be a fpecial jury was, that the defendant 
made affidavit that he feared he could not have a fair trial without 
fuch a jury (<7)^. 

Then it was offered as a reafon why there ftioulJ be a fgecial 
jury to try this caufe at the next affizes, becaufe fuch a jury was 
thought requifite to try it at the laft aiTizcs. 

But THREE OF THE JUDGES Were of opinion, that a fpecial jury 
might be granted to try a caufe at bar without the confent of the 
'parties, ^but never at the niji priusy unlefs very good caufe was 
ihewed, and thdl: the caufe now ftiewed was not fufficient; there¬ 
fore fince the high-£hcrift'is the proper officer to return juries, and 
there is no imputation againft him (as there was not in this cafe), 
the Court would not vary from him without the conlent of the 
^parties. 

So he was ordered to return this jury. 

t 

And in the fame Term, there was another motion for a 
.fpecial jury in the cafe of GoodrigbPv. Mi/i ; and the like rul« 
was made* * 

(a) But now by 3. Geo. 2. c. 25. either the party applying for fuch fpecial jury 
party it intitled, upon motion, tp have a muft pay the extraordinary expence, 
fpecial jury ilruck upon the trial of any • tinlefs the Judge,hipurfuanceof Z4.i;w.a. 

' UTue, as wen at the aUtzes as at bar, and e. 18. certifies thAt fpecial jury was 
as well in Indictments and informations nccefikry.' 
for mfdemeanorx as in Civil aChons. But • ' ■ . . • 



EASTER TERM, 


The Tenth of George, the Firft, 

AT 

The Old Bailey, 

BEFORE 

jS/r Jeffery Gilbert, Knt, Chief Baron 

o F 

THE COURT OF EXCHEQUER, 


Anonymous. 


Cafe 179. 


AT A SESSIONS of oyer and terminer held at THE Old Indiamwt toe 

Bailey in ^nVlaft this cafe happened i itealingthe 

J. m. goods of an un> 

A loofe and idle perfon waa apprehended 2 iUSouthamptm^ and perfbn. 
being brought before a juftice of peace, a filver tankard was 
• found in hispolfeinon, and he giving no fatisfadlory account how * [ 249 J 
he came by it, and the juRice fuipec^ing he dole it, committed him 
to prifon. 

Being brought by habeas corpus to Newgate, he was indicted 
for dealing a filver tankard, value ten pounds, of the goods and 
chattels of a perfon unknown. 

At the trial the profecufor offered to give evidence, that this 
was a loofe and diforderly perfon, and therefore it mud be prefumed 
that he could have no property in the tankard, but that he dole it. 

But GILBERT) Chief Barony who was then in court, faid, that LotoCiiitr 
though an indictment might be good for dealing the goods 
cujujdam ignotiy yet a property mud be proved in fomebody at 
the trial, otherwile it fhdl be prefumed that tHb property was in ,0" 
the prifoner, by his pleading not gujltf* to the indiCtment; fm for 
for a man ihall not be found guilty of felony, and hanged upon the goods 
prefumption. 

. ly becaufe 

would not give an account how he ^ime by them, unlefs there were due proof made, that aiidkmy vRUi 
conunitud of thefe geods. z. Hale’s Hift. PL Cr. zoo. 

V I EASTER, 
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The Tenth of George the Firft, 

I N 

The King’s Bench. 


Sir John Pratt, Knt, Chief Jufice* 

Sir Lyttletoii Powys, Knt* 

Sir John Fortefcue Aland, KnL .JuJlices^ 
Sir Robert Raymond, Knt. 

Sir Philip Yorke, Knt. Attorney General. 
Sir Clement Wearg, Knt, Solicitor General* 


Sir Walter Baggott a^ainfi Ou^taa, 


Cafe ido. 


U PON A CASE dated, and referred put of the court of Under a power, 
chancery for the judgment of this Court, it was thus: 

Sir Edwari Baggott, the fether of the plaintiff, upon his^^^ 
iinarriage with his wife, the plaintifP s mother, m conlideration ot the ancient rent, 
that marriage, and of a confiderable fum, of money which he was .lands alwaysoc. 


of the family, and 5 /r Edward^ for that reafon, Iwing unwilling 
that the eftate (hould he ^d,, agreed by indenture made^ between ^ ’ 

them, that A fih® Ihould be levied of the lands, and the ufes s. c. j. Peer, 
thereof declared to Sir Edward for life, then to the ufc of his wife Wms. 347. ' 
{or life, remainder to, the plaintiff in tail, &c. reverfion in fee to *• 

Wy Baggott \ in which fcttlement there was a proviso,' that 
llad^ Baggott (hould hye ppvifer to charge the whole eftate with 
the payment of five hundred povmds to any perfon to whom (he ch. 104.153. 
Ihould give the faine •, and with a farther power, that any perfon 3. Bro. Chi^ 
who fiiould he adusdly leifed of the lands by virtue of this fettle- ^*^*"’^**i 
ment, might make “ a leafe orleafesfor three lives, or for twenty- 
“ one years, of all or any part of the premifes in the indenture or 
« fine comprized at fuch yearly rents, or more, as the fame were 

V At 



^ t ^5® 3 Eafter Term, lO. Geo. i, In-B; R. 

Sib Wabtbk “ then let at.” ♦ Sir Edward Baggott died, and Lady Baggotif 
being the next in remainder for life, entered, and afterwards mar- 
Ov^Toff. Ouokton (the now defendant), and then made a 

. - ’ leafe to him of the clpital meff'uage for twenty-one years, bUt 

referved no rent; and about a month aftef wards (he died. 

The fingle queftion now before the Court for their opinion wai. 
Whether this Vyas a good leafe ? 

It was arg’ued far the plaintiff‘s that it was not, becaufe this 
capi^l meffuage being never yet let, by confcqucncc there was no 
rent referved at the time of making this fettlement, therefore this 
power can never be purfued ; and for this Lord Mountjoy*s- 
Cafe (a) was cited as an authority in point, which was thus : 
A tenant in tail, with a power to make leafes, &c. referving 
the ancient rent, made a leafe of two dillin£f farms, referving the 
•ancient rents out of both the farms in one entire fum j this was 
adjudged a new rent, and not the old accullomed rent j and that 
if he referve a lefs fum than the accuftomed rent, the leafe is void. 
So in FitztvilHams*s Cafe (b) it was refolvcd, that a power by 
which the intereft of a Arangcr fliall be charged muft be taken 
ifriftly, as a power to make leafes for twenty-one years ; and he 
who has fucha power cannot make a leafe for twenty-one years to 
commence in futuro. 1 he power in the principal cafe referved to 

make leafes was intended for the benefit of the family, viz. to make 
leafes of fuch lands which had been a^ually, anciently, and ufually 
let i and though it was indefinitely to “ make leafes of all, or any 
“ part of the premifes comprized in the indenture of fine,” yet 
thtfe words are r£fi;raincd, in* the<^ latter part of the fentence, to 
fuch leafes where the yearly rents or more were referved, 
** as the fame were let at when the fettlemenS was made j” nnd fhe 
authorities in'the margin were cited (r), to prove, that general 
words in a deed are to be qualified and reftrained by particular and 
fubfequent'words in the fame claufe. It is true, this lady had an 
intereft coupled with her power, but her intereft; in refpe« to any 
charge to affect the remainder-man is entirely void; for this leafe, 
as to bim,*muft a»fe out of her power, ana is no Inore than if 
made by an attorney. Now, fiippofing ihe had made a. leafe of 
lands not in poffeffion, fuch leafe would ^ave been abfblutely void; 
♦ [ 251 3 neither ftiall a leafe, without rent referved, * be good to charge the 
plaintiff, who is the remainder-tniMV Befidcs, Sir Walter Baggott 
(the now plaintiff) is a purchafor of this eftate under the faid fettle* 
inent, and is heir at law both to Sir Bdtuard mA the lady, to whom 
this power was referved ; and all powers given to tenants for ^ie 
fnall be ftriflly conftrued, becaufe they make the eftate to 
continue as a charge on thofe in remainder (f} j| therefore the 

(^) 5 Co. 5, {d) 8. Co. 70. a. Cro. 3x8. 458. 

(i>) 6 .Co 32. 1. Roll. 12. Palm. 104. 3. Mod. 378. 

(1:) Moor, 832. X. Roll. Rep, 375. Salk.'‘537. 
s. Roll. R«p. 278. 3.Bep. 134. Hob. 

,.«75. Litt. Rep. 345- i. Jones, aa. a6. 

3. Lev. 274. Shower, 150. 



Eaftcr Terra, lo. Geo. i. In B, R. 


Words, to make Icafes, &c. at fuch yearly rents, or more, as the Su wjiiiTBi 
lame were then let,” niuft rellrain thil power to make leafcS Bacoptt 

. only of fuch lands which were let at that tiAc. ^ 

' I Ouchtqm. 

^.On the other side it was argued for the defendant^ thatthis 

w^a good Icafe, and well warranted by the power, which is, for 

the tenant in poflefiion to make leafes “of all or any part of the 

“ lands comprized in the indenture or fine, &c.” * Now if the 

power had relied there, this leafe had beep certninly good, an^ 

nothing could be objected to make it otherwife. But it has been 

faid, that the fubfequent words, “ to make leafes at fuch yearly rfcnts 

« as the fame were let at that time,” rellrains this power to lands 

which were then let j and this capital melTuage being never let, 

this power can never extend to it. But thelc fubfequent words 

are only explanatory of the firft part of the fcntencc, “ that the 

“ lands ufually let may be leafed at the ufual rentnow, by the 

firft part of the proviso, the tenant in poftclfion had power to 

make leafes “of all or any part of the lands comprized in the 

“ fettlement i” and the fubfequent part of the claufe lhall not 


control that power without negative words, and there are no fuch 
words in this cafe. Bcfidcs, this power is referved to Lady 
Baggotty who had the inheritance of thefe lands, and from whom all 
the eftates in the fettlement moved j and it is not a power fuper- 
added to the eftale of a third perfon, and therefore fhall have a very 
favourable conftrudtion (f?). As to Lord Mountjofs Cafe (h), there 
are fome points refolved which have fince been denied to be law ; 
and in 2. Bo//. Abr. 262. there is a contrary refolution j but the 
cafe of Walker v. IVakeman is full in point (c): it was a convey¬ 
ance of lands and a redlory to thc*ufe of T. S. for life, with a power 
* to n^ake a leafeof the premifes, “or of any part thereof, fo as live flijl.. 

“ lings rent was* referved forevery acre oflandj” the tenant for life # r «j-- 1 
made a leafe of the re£lory, referving a rent j now this not being ^ 
land, but confiding in tithes, the queftion was, Whether this leafe 
was warranted by that power ? and it was adjudged that it was 
bccaufe the reftriiftive claufe was in the affirmative, and lhall not 
reftrain the general words in the preceding part of the fentencei 
it is true. Chief JuJlice HAL&faid, that if this had been resintegra 
he (hould have been of another opinion. The conftrudlion of 
powers is various, according to the intent of thofe by whom they 
were created, for fometimes th^y are conftrued liberally, and fome- 
times very ftri£tly; hut the, power iii the prindipal cale being 
referved to her who had the inheritance of the eftate originally 
before the fettlement was made, is part of her old dominion j and 
where the execution of fuch a power is agreeable to the intention 
’ of the donor, and confident with his will at the time it was created, 
it nfiuft have.a very liberal and favourable conftrmSion i and this 
was the concurrent Opinion of the court of chancery in the laft 
Term, affifted by the master of the rolls, and by Gsl-9 
BERT and Price, Barons^ m'Loi d Coventry*s Cafe (d), 


(«i) a. Vent. 350, (<■) I. Vent. S94. 3. Lev. jjfo, 

(A) I. And. 307. (</) 2. Peer. Wais. zzz. 1. Stra. $9$. 

A 
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^Atirw ■: To WfficH it was anfwered, that it is not material whether the 
eftate moved from Ladf Baggotty as beii^ her inheritance before 
rijis fettlement viras iiHide, becaufe the Court will judge of this 
.power as it appears u|fon the face of that fettlement. It is true, 
there are no negative wprds fimply in the fubfequent part of tl^ 
claiife to control the power given in the precedent part; but tjjwe 
are reflridlivc words, which imply a negative, and reftrain the 
tenant from Overcharging the reverlioncr. It is to be obierved, 
that Chief Ji^Ttce Y A ugh AN, in delivering the opinion of the 
Court in a cafe reported by him («)> f^id, that where*power is 
giv 5 n to make Icafes of lands for twenty-one years, referving the 
jrents which were thereon referved at the time of the making the 
deed, that in fuch cafe the lands demifable by that power mult be 
lands then in leale, on which ibiiie rent is reierved. 

THE Court was unanimous of that opinion for the plaintiff ii^ 
d)is call'. 

After the death of Pratt, this caufe came on 

once more, in Hilary Ttr;//, tne tweltUi ot George the Firfly to be. 
argued. 

^ A 

The whole Court was of opinion, that the leafe of the 
manfion-houfc and cen.cfncs was void (^),—This opinion 
was, on argument, affirmed by the chancellor, and by him 
decreed accordingly ; and that decree affirmed in the house of 
LORDS, on appeal (<r). 

(a) Vaugh. 35. certificate has been loft, and no decree 

1 ^) It appears bjiti;he Regifter’s ^ook, ^ can be found. See Dougl. 569. 
that the Judges of the Court of king’s (r) See Pomeroy v. Partington, 3. 
bench cernhed their ppiniop in titis cafe, Term Rep. 665.; Goodtitiev. Fi^ciaa^ 
Reg. lib. A. 1716. fo. 43S. ; but tire Dougl. 5^. 
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* Shaw agalnjl Way. 


Cafe i8r« 


I N A SPECIAL VERDICT in eje<%nent the cafe was thus; where a man 
Thmas Ravenferoft being feifed in fee of lands, &c. in the may haw a fee-, 
pariih of Hawarden^ in the county of Flint , did, by his laft fi»n^«bydeei^p 
will, devife the fame to Dorothy his wife for life; and farther, he and 

devifed to his faid wife the futh of five hundred pounds, to be ,vhere thedevi. 


raifed by her, or by her executors, &c. by fale of timber-trees, fees take an e* 
orby fale of any part of the lands, or by digging, finking, getting, ttate for life 
^ and fale of coals on the premifes, &c. at her choice, or at the 
ele£lion of her executors j and Uiat if his faid wife ihould die 
before the faid fum of five hundred pounds was raifed, then he ‘ 
gave her power, either by deed or will, in her life-time, to ap- 
'point any perfon to raife the fame after her death, in manner as ^ c* i^. 7. 

• aforefaidj but if either df his fifters, Jnne Lunsford ox Dorothy s! c.». Swu* 
Evatty or the truftees n^med in his wil^'ihall pay unto his faid 79^* 
wife, or to her executors, &c« the laid fum of five hundred 
pounds, then the power of felling timber, &c. fhall ceafe.” 

And after tpe deceafe of his laid wife, he devifed the faid linds to s.c Bar. IC.B. 


PMefo. Rep. >58. Bimrd. iCi.S. 54, olwi ia Andr. 339. 

^ ■ 'ii' • j • 


1. Coro. Dig. (N.6.). 

Francis 



Shaw ■ 
Way. 
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-Francis Bran^on-t Serjeant at Law^ Charles Nott^ and Edward 
P<?rr;r,aiid “to the fjfrvivorand furvivors of them (it.), (fubjedte 
“ the raifing the fivd' hundred pounds) upon truft for his (aid 
“ fiders, equally betvifcen them during their lives, without commit- 
“ ting any wafte ; and- that if they happen to die leaving idue or 
^ iffues of their bodies, then in trud, that the mother^s Ihare piall 
“ be for fuel? iffue or iflues, or elfe in * truft for |he furviv6r=*or 
“ furvivors of them, and their refpcclive iflue or iflues; and that it 
“ both his faid fiftcft thould die without ilfiie, or having iflue 
“ ^/rch ilTue (hall die without iilue, then the faid truftees (hall 
ftand and be entrnftcd for Jtihn Swift, and the heirs males of his 
body; and for want of fuch iflue, then in truft ft>r Ravenferoft 
“ Gifford^ and the heirs males of his body j” with fevcral remain¬ 
ders over. 

The jury find, that Thomas Ravenferoft died feiled of the pre- 
mifes without iflue, and that Dorothy his widow furvived and 
entered, and died feifed ; that after her death Anne hunsford and 
Dorothy Euatt entered, ?.nd were feifed that Anne Lunsjird 
never,.having any iftue ; that Dorothy Evatt furvived; and that 
after the death of tfie faid Anne^ (he entered on the whole, and was 
thereof feifed, and levied a fine at the grand feflTions in FlintJhirej 
in the fourth year of James the Second^ of the premifes, by the 
name of “ four melfuages, &c.’* and declaied the ufes thereof to 
Thomas Williams and his heirs, until a commqq recovery (hould be 
bad, &c. j and that in the (ame year a ct mmon recovery was 
fuflered in the faid court, and the ufes thereof declared to the faid 
Dorothy Evatt^ her heirs and aflTigns for ever. 'I'hey farther find, 
that the faid Dorothy waff heir at law to the telTator,and that 

John Swft was dead without iflue ; that Ravenferoft Giffordy, 
Ki the year lf'93, and in the life-time of,the faid Dorothy Evatt 
and John Swifty went beyond fca, and there continued twenty-fix 
years, until the year 1719 > that the faid Francis Brarnfon and 
Charles hltU died in the life-time of Edward Farry ; that the faid 
Dorothy Evatt died in the year ibqb, without iflfue, and that (be 
never h^d any iffue of her body ; that the faid Ravenferoft Gifford 
entered *and was feifed ; and beine,ld' feifed, he demifed the lands 
to William Shaw, the plaintiff, in the fifth year of George the Fifji, 
for feven years, by virtue of which demife he entered and was pof« 
feifed, until he was €je£ted by the defendant; and fu they, make a 
general conclufion. 

This case came before the Court by writ of error frora the 
GRAND SESSIONS of WaUs, where judgment was given ior tfic 
defendant; v 

The COUNSEL for the plaintiff made th'efe queftions : 

First, What eftare the truftees took by this will ? Vi^hat eftattJ 
the tfVo fillers had ? #. y, 

(*i) But did not fay to their, behs* ' ' 

SecondiV, 
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• * Secondly, Whether the two fillers took an ellate for life in 
common, or an eftate-tail ? 

Thirdly, Whether judgment ought tO|be given for the plain¬ 
tiff for a moiety, no crofs-reiiiainders being limited by the will to 
the^jifters ? 

As to THE* FIRST POINT it was argued, that the»truftees had a 
fee-iimple, though the devife was not exprefsly to them and their 
heirs; for if they fhould have a Icfs eftate, it*woulcf not fupport the 
trufls. which were afterwards limited in this will j fo that the itvtent 
of the teftator would not be completed, becaufe the feveral devifes 
afterwards made muft arife out of the eftate devifed to them. 

And though mfeoffinents or grants the Word heirs’* is neceflary 
to. raife a fee, yet it is otherwife in willi, for there any words which 
fhew that the teftator intended to pafs a fee will be fufficient to 
make it fo : as for inrtance ; a devife of lands to T, S, for ever; 
fo a (a) devife of lands to his wife for life, remainder to his eldeft: 
fon, paying to his brothers and fifters forty (hillings a*piecc j here 
was no eftate devifed to the eldeft fon, but the word “ paying** 
made it a fee-fimplc. 

So a drvife to his fon, paying three pounds per annum to his 
brother, was adjudged a fee-fimple in the fon, becaufe the charge 
to his brother might furvive and continue after the death of the 
devifee ; and foitis in ail cafes where the word “paying” is colla¬ 
teral, (/. e.) where it is not faid “ out of the [h) profits of the 
“land:” foadevife of all his real eftate piifles a fee, becaufe the word 
“ eftate” being genus generalijjimurn comprehends the whole, both 
real and perfonal; and the words *(r) “ all my eftate” are a 
clelcription of the fee : foon a devife of all his lands of inheritance, 
if the law will permit* it was adji*dged that a (d) fee pafled. 

So where the teftator was feifed in fee, and devifed four coats to 
four poor boys of the parilh of C. for ever, and all his lands to his 
wife Margaret,ixr\(ii her affigns; it was adjudged, that (e) Margaret 
had a fee-limple, becaufe (he took, the lands with a perpetual charge. 

So in the principal cafe it plainly appears, chat theteftator In¬ 
tended the trufts appointed ni his vvill (hould be fupported j ^ and * [ 256 1 
if that cannot be done but by an eftate in fee, the truftees muft ne- 
ceflarily have fuch an eftate; and if they took a fee-fimple, then the * 
trufts are executed by theftatutc of Ufes,and then Ravenferoft Gif¬ 
ford (the leflbr of the plaintift) had an eftate-tail executed in him. 


(i) Willock V. Hammond, Cro. Eliz. 
ao4> pi. 39. 3. Rtp. ao, z».#a. S. C. 
Spicer v. Spicer, Gcdb. aSo. Cro. Jac. 
527. pi. 3. S.C. a. Roll. Rep. 80. S.C. 

(h) Walker V, Collier, Cro. Eliz. 378. 
pL a9. 6. Rep. 16. a. S. C. 

(c) Couiiteiii of Bridgwater v. Duke of 
Bolton, Salk. a36. pi. 1$. a. Ld. Raym. 
968 Eq. Caf. Abr. 177. pi. 17' S.C. 
cited in z.Wil Rep. 524. by Jekyll, 


Mafier of tt>e Rolls, as a refolutlon given ort 
Ijreat confidcrat.un, in which Loan 
Chancellor Co\vpia,\vhenof Coiin- 
fel, difeouragedawrit of error in pari'..* 
ment. S. C. cited by Talbot, ^han. CaL 
temp. Talb. 162. Fortcfc. Rrp. 63. 

{k) Whitlock 1/. Harding, Moor, 8731 
Codb. 207. Hob. a. S. C. Roll. Abr. 
835 S. C, • 

(e) Snuthv. Tipdall, a. Salk. 63 $. 

The 
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-The 5ECCIND and the chief question was; What dfiate the 
fifters took by this wilj? And as to that point it was argued, that 
they took an eftate for Jife bnlyj with contingent remainders in tail 
to their ifllies, and that it was the intention of the teftator tnat thoy 
ihouid have no larger an eftate, becaufc of that reflri^fton in his 
will from committing wafte,- and an exprefs power 6f digging 
coal j both Vhich would have been implied if* he had in¬ 
tended them at eftat^-tail j therefore thefe things are a fuffi- 
cient intlication of his intent to give them an eftate for life only. 

Ks to that claufe, viz. “ if either of them die leaving ifllie or iiTues 
*‘of their bodies,-then iiitruft, that the mother’s iharefhall be for fuch,. 

iiFueor iffueSfOrelfe intruft for the furvivor or furvivors of them j*' 
this is a joint cftate-tail to the iffue, upon a contingency ; for other- 
wife the word “ furvivors” would be inconfiftcnt, becaufe there 
were but two fillers, for there could be no furvivors between two. 


It is true, if the devife had been to them for life, and after their 
death to their iiTue, that would have been an eilate-tail: as forin- 
ftance $ a devife to (a) Barnard for life, and after his deceafe to 
the iflue of his body; this was adjudged an eftate-tail. 

But the cafe of Loddington v, .Kime\% in point, which was 
thus : A devife to his uncle “ for life, without impeachment of 
** wafte, and if he hath iflue male, then to fuch iflue male and his 
‘‘ heirsfor ever, and if he die without iflue male, then to his nephew 
** in fee this was adjudged an eftate for life in the uncle; for if 
the teftator had intended an eftate-tail, it had been impertinent 
to have added thqfe words, “ without impeachment of wafte 
and the inheritance being veiled *in the iitue male and his heirs, 
thefe words ‘‘ his heirs” make it certain what iflue male ^aS 
intended ; then the fubfequentgplaufe, “ iflie die without iiTue,” 
niuft be conftrued to relate to what went before, viz, “ if he die 
** without fuch iflue then living who might take the inheritance aS 
“ before dire£led by the will,” for otherwife thofe words would 
make an eftate-tail by implication, to deftroy an exprels eftate 
r 257 3 before limited to the iflue male and his * heirs; fo in this cafe tbe. 
will being^ that if both his ftfters die without iflfue, it muft be in¬ 
tended iflue then living, and capable of taking the inheritance. 

Beftdes, all the devifes over being exprcfsly in tail, ihew^ 
that the teftator intended only an eftate for life to his Afters. 

As to THE THIRD PjOiNT, Whcth^udgmcnt fiioufd be given for 
the pkintiiF for a moiety, if the Court mould be of opinion that the 
ters had an eftate-tail; it was argued that it (hall, becaufe the i^%rs 
being tenants in common, in fuch cafe, after the death of eith# of 
them without ifl[ue,the remainder takes place immediately with refpe^^ 
to her moiety, and the word “furvivors” muft relate to th^ ilfue. 


On the other side the firjipoint was agreed, that thetruftecs 

took an eftate in fee. for the reafons before-mentioned; fo it 
. i 

C«) King V. MeUibg, a. Lev. 58. 8c i. >0. Mod. 403. Fitzgib. 15. 
z.V«nt.at4. 3.l.ev.43i. Loddtngtca Fortefe.Rop. 67. 74. V 

«. &ra. 


V. lUme, Ld. Raynt, 203,205, 
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Was chiedyargued uponTHE second pointj thefiftefs 
took an eftate-fiiil, with crofs-rcmaindeil to their ifliie, which 
may^be inferred from thefe words, “ if cither of my fitters 
“^happen to die leaving ifTue or ifliies olTtheir bodies, and if 
** both die without ifiuejthcn in truft for Rhvenferoft Giffbrd^^c** 

?A)W it is certain, that the word “ ifTue” is ascffc< 5 tual tocteate 
an eftate of inlicritance as the words “heirs of the bodyit is men¬ 
tioned in feveral ttatutes, and particularly in,the itatute d£ Donis^ 
life, and in the ttatute of (<?) Wills ; fo as to the vetting and 
continuing of ettates, it is the fame, and as effectual as*the 
words “ heirs of the body j” and it is more comprehenfive than a 
devife to one for life, and after his deceafe to his children, which 
was {If) WiWs Caje: it is true, in that cafe it was held an ettate 
for life in the devifee, becaufc he had a fon and a daughter then 
liviop; but if there had been none then living, this would have 
been an eftate-tail ; and fo it mutt be in this cafe, and for the 
fame reafon, becaufe the fitters never had any ifTue. 

So a devife to his wife for life, and afterwards to her fon, and Mocf, \i<f. 
if he die without ifTue, having no fon, remainder over j adjudged 
ancftate-tailinthefo,,. “ ’ ’ ® 

So in a late cafe in the exchequer, which was thus : Jf, Sutton ®so* 
devifedhis lands “to Thomas Sutton for life, remainder to his firft 
“ fon in tail, and if Thomas Sutton and his wife fhall die without 7. Ceo. 

“ ifTue, remainder to charitable ufes a bill was exhibited in the Fortefc.Rep.6S. 
exchequer to eftablifh this charity, and the defendant pleaded, that F^tzgib. 13. zS. 
Thomas Sutton fuftere'd a common recovery, and declared the ufes 
tohimfelf *and his heirs, which plea Was allowed : it is true, that * £ 258 3 
upon an appeal to the houfe of lords, the defendant w^as ordered to 
anfi^er, but it was oni the foot of being a devife to a charity 
and though the teftator might intend it for a charity, yet fince by 
operation of law it w^as an cftate-tail, that mutt be obferved. 

As to THE THIRD POINT, admitting this is an eftate-tail in the 
fitters, then they will have crofs-renuinders by implication ; and 
for this the cafe of {c) Holmes v, Meynell 'i^ an authority,in point: 

The teftator deviled his lands “ to his . two daughters and 
their heirs, equally to be divided between Oveni, and if (djthcy 
« die without illue, then all his land to his nephew Francis in' 

“ taij;” the youngeft daughter died without ifTue : and it was adf 
jiudged, that the furviving fitter (hall have the whole by 
imj^icatioh, for that the daughters had feveral eftatds<.tail by 
moires,' and the furvivor (hall, have the whole by way of' 
crol^emainder, and {hall have iwthing by implication, 

but mutt ftay till both the daughters are dead without iflue. 

Therefore if Dorothy Evatty who furvived her fitter, had the 
whole eftate by way of crofs-remainder, {he having futtered a 
common recovery,all the remainders over arc barred thereby. 

(«) 3a. Hen. 8. (d) It is hot frid, if either of them 

(i) 6. Rep. 16. Moor, 397. die. 

(e) Raytn. 45*. T. Jo. 17a. 
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‘It wasrndmitted on the ether ftde^ that .where there is a derife to 
dne for life, and after^is death to his HHie, remainder pvefj this 
is an eftate-tai}; and (o it was adjudged in Melling*s Cafe^ which 
does not differ from e the prefent cafe; for here the devife was 
to his lifters for life, and if they die without iftiie, remainder over j 
fo'that in the one cafe a remainder is limited after a dying withoqjt 
iflue, and in 8he other cafe it was limited if they die, without fffuc. 
So in the cafe of Langley v. Baldwin^ which was referred 'out 
of chancery td the Judges of the common pfleas for their opi- 
niqp, which was thus : 7 'he teftator devifed his jands to 
Jonathan Langley for life, without impeachment of wafte $ 
remainder to S, his grandchild, for life, without impeachment 
of wafte, with a power to him to make a jointure of the fame 
land to any woman he Ihould marry for her life j and after his 
death he devifed the lands to the firft fon of "jf. S. the grandchild 
in tail, and fo to the (ixth fon ; and then devifed, that if y, S, 
the grandchild Ihould die without iiTue male, the land mould 
remain to J. B. ; and the queftion was, What eftate y. B. took 
by the will ? and it was certified by the court of common pleas 
that he took an eftate-tail (a) j which was decreed accordingly. 
As to the concomitant claufes, if the words in a will are fuffi- 
cient to raife an eftate-tail, thefe claufes, (viz.) with or without 
impeachment of wafte, or any power to raife money, by cutting' 
and felling timber, or otherwife, (hall not control the devife, 
* As to the cafe of Loddington v. iCnne^ it comes near to the 
prefent cafe, but yet it is not an authority in point; for there the 
devife was to one for life j and if he hath iftue male, then to fuch 
iftue male and his heirs : now there the inheritance being vefted in 
the iftue male and his heirs, thefe words “his heirs” arc a defeription , 
of the perfon who is to take; but in the prefent cafe there is no de- 
feription of the perfon who is to take as liluc ; therefore it mufe 
j>e fuch iftue who is living at the time of the death of the ftfters; and 
if fo, then it is a proper limitation and not a purchafe j and the rather, 
becaufe the devife is exprefsiy to the fiftcr^ for life, and to their ifllic 
only on a contingency; but if it had been to them for life, and that 
if they dfe withowt ifliic, remainder over, that would be an eftate- 
tail ; and all the cafes cited on tlfe other fide prove no more. 
Aa for the concomitant claufes in this will, “ with or with- 
« out impeachment of wafte, or a'power to raife money by fale 
** of timber, &c.” it hath been objedted^^ that they are only direc¬ 
tory, and fhall not control the granting part of the will, which is 
very true ; but where the devife is to be colledted from the inten¬ 
tion of the teftator, and to befupported only by implication^ cer¬ 
tainly thofe claufes are good to explain; what the teftrator intended, u 

(<f|^0TZ,By Raymond, fix, and the fixdead, muft the heir at law 
in .tiw cafr of Shaw v. Weigh, an cAate- have it before a feventh fon f £q. Caf. 
tai^jratraifed here by implication, becaufc Abr^ 185. pLft^. Fitzgib. a6. Fortefc. 
thfTexprefs devifb was not to all the Rep. 79, a. Stra. 805^ 
ieni; for if there had been mere than 

As 
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As to THE THIRD POINT, vi%. if the fiflers have an eftate- 
tail, then whether crofs-remaindcrs are limited to thei |Ji>ythis will; 
this queiHon entirely depends on thefe w^ds, “ the fu.vivor or 
“ furvivors of them.” 'Fhe claufe is, “ if hi^ lifters dieleaving iflue 

of their bodies, then the mother’s fhare mall be for fuch ilfue or 

iftiies, or elfefor the furvivor or furvivors of them :** now it was 
argded, that the word “ furvivors” muft of neceffi^ relate to the 
iffuej for otherwife it would be inconfiftent, becauTe there being 
but two fiftcrs, it is impollible it ihould relate to thorn, for there can 
be no furvivors between two; therefore it muft relate to the iflue j 
and if fo, the fiftcrs took no eftate by crofs-remainders} thTere- 
fore judgment ought to be for the plaintiff' in error for a moiety. 

It was held clearly by the Court, as to the first pointi 
that the truftees had a fee-fiinple j for where it appears upon the 
face of the will, that the teftator intended to give fuch an eftate by 
necefl'ary implication, as by limiting fuch trufts which could not 
be fupported, unlefs the truftees had a (a) fee-fimple, in fuch cafe a' 
fee fhall pafs to them, and that the trufts were executed by the 
ftatute of Ufes. 

* As to the second poin.t, which was the chief point, the < 
Chief Justice v.^as of opinion, that this was not a contingent rc- 
maindcj in tail to the iflue of the fifters, and that a limitation to the 
iflue does not differ from a limitation to the heirs of the body. It is 
true, it has been held, that v/here an expiefs eftate for life is devifed, 
in fuch cafe no fubfequent words ftiall create an eftate-tail by ' 
implication; but this is an old antiquated and exploded opinion, 
and contrary to the later authorities; and in this cafe the fubfequent 
words, “ without committing wafte,’* do not control the devife. 

* Ij is true, where an eftate for life is devifed to one, with a pro- 
vifion immediately for* all his fons fucceflively, and if he die 
without iflue, remainder over, in fuch cafe the devifee has 
but an eftate for life, becaufe thefe words, “ if he die without ifTue,” 
lhall be intended a dying without fuch ifTue as are exprefied in 
the W'ill ; and upon this diftintSlion the cafe of (^) Popham v, 
Bamfield was adjudged j for there is a great difference between 
a devife to 7 ”. S. for life, and if he die without iflue, remain¬ 
der over, and a devife to . 9 . (without exprefling for what 
eftate), and if he die without iflTue, remainder over. 

As to THE VHIRD POINT, they all agreed, that if the fifters 
took an eftatc-tail, then they had crofs-remainders bv implication i 
for the fubfequent words being, “ if both die without ifTue, or, 

haying ifTue, fuch ifTue die without ifTue, remainder over,” this 
remsimder was not to be cj^ccuted until both fiftcrs died without 
iflue. They allowed that crofs-remainders v/ould not rife to 
more than two by implication ; but in this cafe there were but 
two fifters. To fuch reihaindcrs may very well rife to them. 

(a) Roll Abr.6ii. 79. pi. 167. Ld. Raym. fays, this cafe 

(b) Salk. 236. pi. 14. £q. Caf. Abr. is mif-reported in Salk. Fortefc. Rep. 
So8. pi. a. Fortefc. Kcp. 69. Vem. So. FiUKib. z6. 
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-tjfcji'ir This was the opinion of the Court upon the firft argument^ 
but no ju,,# mcnt was given, for they took time to confider, and 
‘ ordered a iixond argufnent. 

And afterwards, in Eajier ^erm-i in the eleventh year of George 
the Firji^ it was argued again. 

The Counsel for the plaintiff m error infiftcd, that the lifters 
had only annate for life; and this depended upon ftfCh conftru(flion 
as the Court flj;jould make of the word “ iflue,” which is no legal 
Word of limitation; "therefore it cannot be a limitation in a will 
otberwife than by intendment; and if fo, then it muft be (hewn on 
the other fide that the teftator intended it as a limitation ; and in the 
cafe of King v. Melling before-mentioned, the argument of the 
Lord Chief fujlice Hale was founded on the intent of the 
• r 261 3 * that cafe it was neceflary to give a power to 

, make a jointure, in order to continue the ettate-tail undeftroyed. 

Now inihe principal cafe, there being anexprefs eftate devifed 
to the fifters for life, thofe concomitant claufes, viz, the giving 
them power toraife five hundred poundsby digging coal or felling 
timber, and reftraining them from committing waftc,ftiew, that the 
teftator intended they Ihould have an eftate for life only ; for if he 
had intended an cltate-tail, fuch a power and fuch a rettriftion 
had been impertinent and void ; fo that taking the whole nvattc?-.^ 
together, it ftiews that the teftator did not want advice in making 
this will } therefore it ought not to have fo liberal a conftrudHon 
as othcrwifeitwould, if there had been no fuch claufes to lead the 
judgment of the Court, and to explain the intention of the teftator. 

A devife to his fon for lifc^ et non alitcry and to his fons, was ad- 
Stfa. 731. judged an eftate for life only in the fon. So in the cafe of Back-- 
10. Mod. 181. hoifev, JVelUy in the ninth year of ^een Anne^ a devife to, T. S'. 
Eq. CaC Abr. for life only, without Impeachment of wafte, and if he died leaving 
iffue, then to fuch ifllte and the heifs of fuch iflue, was adjudged 
■ ®’*°* an eftafe for life only. It is manifeft, that the words “iffue or 
Fortefc. Rep. “ iflues” ill a will may be words either of limitation or of pur- 

*5- 75* *33- chafe ; but in this will, the W'ords being, “ if the fifters die leaving 

Fitzgib. li. 22. (( i{i'uc/)f thei^ bodies, then in truft for fuch iflue or iflues, or 
“ elfe for the furvivor or furvivors of them there the v/ord 
*« furvivors” fticws, that the teftator intended the words “ iflue or 
“ ifi'ues” to be words of purchafe, becaufe that Word muft necef- 
•farily relate to the word “ iflue,” and then the %itcnce would be 
thus, “ in truft for the iffue or iflues, and the furvivors of them 
it could not be in truft for the fifters and the furvivors ofi?them, 
becauft there were two and no more, and there can be. n(|iurvi- 
vors between two. . 

Then (a) Hilly and Taylor*s Cafe was cited, whichis reported in 
Cro. Eliz, by the name oi (b) Clerke v, jyayyVf\i\c\\ was thusy 
viz. The hufband devifed the lands to his wife Ibr life ; and that 
if (he married after his deceafe, and had any heirs of her body, then 
after her deceafe that heir Ihould have it, and the heir of the body 

(.0 Owen, >48. * 

Cro. Eliz.313.pl. 5. (Mozr, .593. RoUi Abr. 83a. K. rie«|ib.24. 

•f 
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offuchhei’r; andif fhedtejfl without iflucj remainder over; ind it 

was adjudged, that the wife had only an eftate for life* becaufc the 

Words “ if (he die without iffue” being grafted on the Word “ heir,** 

do plainly (hew, that the word heir" was ufed as a dedgnation of 

the perfou, and not as a limitation of the pftate; and that* imme- * f 262 3 

diately upon the death of the wife, the inheritance vefted in the 

hfciV by purejiafc. 

It v/As aroUed for the dfendant in error^ that the (ifters were Ble^et v. Cwir* 
tenants in common in tail general* bccaufethc words equally to be well, 3. Lev. 
divided make a tenancy in common ina will: asfor inftance; wh6re 373 * 
a devife was to his three fons and their heirs, and to the longefi 
liver of them, to be equally divided between them, &c. it was ad¬ 
judged, that this laft claufe made them tenants in common: and 
here the devife was to his fitters “ equally between them during 
“ their lives; and if they die leaving ilTue or iffues of their bodies* 

“ then to fuch iflue or iflucs j” v/hich word iffue^* is as proper 
a word in ,a will to create an eftate-tail as the words heirs of the ^ 

« body** are in a deed ; and it is the only v/ord in the ftatute de Weftm. *. e. x* 
jyonis to deferibe the heirs of the body, viz. where lands are given 
to one and the heirs cf his body, upon condition that if he die with¬ 
out ilTue the lands (hall revert to the donor* the donee after iffue 
h ad pow er to difinhcrit the ilTue, &c. therefore if the word “ ilTue*' 

”be equivalent with “ the heirs of the body,” it certainly makes art 
eftate-tail. And fois Sondafs Cafe (<?): A devife to his wife for life, 
and after her deceafe to his fon and if he marry and has 

iflue male, then his fon to have it ; and if he has no illue male 
lawfully begotten on his body, then to Samuel in like manner * 
and if any of his fons, or their* hei^ males, iflue of their bodies* 
go about to alien, then the next heir to enjoy it: JViUiam fulFered a 
ceftnmon recovery* ari*ideclared the ufes'^to himfelf and his heirs; 
and it was adjudged good, bccaufe he had an eftate-tail; for thefe 
words, ‘Mfhe hath no iflue mak,** make an eftate-tail, which in this 
cafe was farther enforced by the fubfequent words, “ if theygoabout 
“ to alien,** which had been impertinent if an -eftate for life had 
been intended, becaule in fuch cafe they could not alien. 

As tq THE tHiRD POINT* thfit the plaintilfiii error ought to re¬ 
cover for[amoiety, bccaufe one of the fillers, viz. Anne Lunsford^ had 
done no a£l to prejudice him, and that the fitters did not take 
crofs-rematnders; for fuch (hall never be raifed by (h) impli¬ 
cation, but where there is an abfolute neceflity it Ihould be done* 

To WHICH it tuds anfwir'tdy that the fitters took by crofs-re- 
m^qnders by that claufe, vix. if both his fitters Ihould die With¬ 
er olit ilTue,** &c.: now upon the-death of one, the whole is vefted in 
the other by way of croft-remainder by * implication ; and that * [ 2,.?3 -3 
Ravinferoft Gifford (hall have nothing by implication till both the 
lifters are dead without iflue* and without doing anything to bar the 
remainder. 

AstotbcFiRSTand THiJiDpointt, thbCourt was very cleat in 
opinion, as they were uponthefirft argument; andastotH£ THiiio 

(«) 9. Rtp. x»7. Sondi^^i Qa^ pl* Oilfiert v. Witty* 
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^01 NT they hdd, that where an eftate islimited to the heirs of the bo* 
dy, or to the iffue of one upon the deceafeof another to whom it is 
exprefslydevifed for lifi, this is an eftatc-tail, becaufe the law fuper* 
venes the intent of the teftator ; and this was the cafe of King v, 
Melling, But of late^the courts have not gone io far as thgr did 
formerly to fupervene the intent of tcfl:ators,asin thecafe of Sack-^ 
houfev. Well^y in chancery, in the Lord Parker’s time, V^Mch 
cafc differed from tliat of Ki ng v. Alelling but in one word, which was 
the word onl^j r as for*inftance; Melling*s Cafe was a devife to one 
for life, and after his deceafe, to the iffue of his body by a fecond 
wife ; this was adjudged an cftate-tail : and Backhoufe*5 Cafe was, 
A devife to one for life only^ and if he die without illue, remainder 
over; this was adjudged an cflate for life, becaufe of the word only. 
Now in the prefent cafe, if the word “iffue” is a limitation, it is an 
entail j but if it be by way of defeription who fliall take, it is but an 
effate for life j and here the words are, “ if the fiffers happen to 
“ die, leaving iffue or iffues of their bodies, then in truft for fuch 
“ iffue or iffues if the teftator had refted there, and ^one no far¬ 
ther, this had been a plain eftate-tail ; but he goes farther, and 
jap, “ or elfe in truft for the furvivor or furvivors of themwhich 
words fhew, tfiat the teftator intended the word “ ifl'ue” to be a word 
of purchafe, and not of limitation, becaufe the word “ furvivors” 
muft relate to the word “iffue,” for there cannot beany fur^HVCrs^- 
between two, and therefore it could never relate to the fillers j 
and this was what made the doubt. 

One of the Judges held it an eftate only for life: he agreed, 
that the word “ iflue” in a will was a good word either of limitation 
or purchafe, and that it was the intention of theteftator which made 
it either the one or the other ;• now in this cafe it feemed, that by, 
the concomitant claufeS the teftator intend|;dan eftate for lifctb the 
two fifters, and no larger an eftate ; and therefore to conftrue it an 
cftate-tail would be to control the intention of the faid teftator. 

Two Judges were of opinion, that it was an eftate-tail. 

The Chief Justice doubted. 

* The King agatnft Pollard. 

•THE DEFENDANT was found guilty .as acceffary to the buying 
^ and receiving of ftolen goods. 

It was moved to fet afide the verdi<ft, and to have a new trial 
granted, becaufe the principal was fmce tried for the lame 61^ and 
acquitted, at the Old Bailey. 

11 was argued, that where the principfltxfnot guilty, the aeeeffarj , 
cannot be guilty (e), efpecially in this cafe, he being found guilty 

(tf) IndiAment for a mifdemeanor in •* Provided always,’ that if, &c.’* whinh 
receiving Rolen goods, knowing them to is only , a jorifdi&ioA given under thm 
be ftolen: it appeared in evidence, that particular circumftances } and of • chip 
the principal felons had been ctmvi&ed opinion was PaATT, Ontf Jupiter and 
and executed; whereupon it was objedled, the defendant was acquitted. The Kii^ 
that the indiament would not lie, being v. Wild, SeL Caf. of Evid. 57 .*^No 1 ? 
only given in cafe the principal f(^on could tbefiirmtr. 

not be apprehended | foe 6. hegins,' 



'^rimty Term, lo.Geo. i. ft B. R. 

upon the tcftimony of the principal. The ftatute 5. jf/tfift e. 31. Tm Kin«-. 
f. 5. Si 6. enafts, “That it (hall be lawful to profecute perfons 
“ buying and receiving llolen good?, knowing them to be ftolen, 

as for a m'tfdemer*n9rf and to punilh then\ by fine and irnprifbn- 
“•ment, though the principal felon he, not before convified. 

“ And if fuch principal felon canr.ot be taken, yet it lhall be 
“ TaVful to profecute and punifli any perfan knoyfingly buying 
“ goods ftolen by fuch principal, &c,” Now, by this ftatute, 
power is given to profecute the acceffary, but that is where the. 
principal cannot be taken; now here he was not only taken, but 
appeared and gave evidence againft the acceiTary i therefore the 
defendant moved for a nnv trial. 

But IT WAS DENIED, becaufe the judgment being figned of 
another Term, the motion was not proper until it was referred to a*- 
Mafter to report, whether it was regular, or not. 

The master afterwards reported, that the judgment was 
regular, but that it being only an interlccutory judgment, the 
defendant, by the courfe of the court, and by feveral precedents, 
might move in arreji of judgment in another 'I'erm, but that he 
never knew a motion for a new trial in another Term, after 
judgment figned in a former Term {a). 

But THE COUNSEL for the defendant infifted upon the granting 
'a new trial j for the fame reafon which will warrant a motion in 
arreft of judgment willlikewife warran^thc like motion for a new 
trial. 

The Court demanded of ^he Counfel, wh'bther they could 
fliew a motion was ever made for a new trial, and granted at ano¬ 
ther Term, after the finning of an interlocutory judgment} and 
that if they could not Ihew that fuch a motion * was made and * [ 265 3 
granted, it ihould not be done in the prefent cafe. 

To WHICH itwai anfwered^ that the Counfel on the other fide 
could not (hew any precedent where fuch motion was made and 
denied; and if fuch a motion was never made, the merits of the 
cafe muft be the guide to determine it now} fof if thfere are not 

(«) It was held, that a new trial could there is no foundation for the above 
not Amoved for at aU after the interlo* diftindtion 1 but the Court held, that 
cutory judgment was figned } and that this motion might be received, even in 
there was no difierence between a motion anotlier Term, yet that was upon a fup« 
in thefame Term, and a motim in another pofition, that nothing had been done 
Term; and this cafe was cited as an ab- fipce verdict } and that figning judgment 
folutfi d^teirnination in general, without was the material aCl, which liad made all 
any fuch diftinCtion, by Fii,t«Eiet and attpmies-general fign the judgment as 
Lbb, l^d, his note had no foon as they could by the rules of the court.* 

fuch dilUnAion. , MS.' Rep. Mich. a. Stra. 1102. We prefume, that the 
12. Gto. %. B. R. The King v. Arm- above inaccuracy in follanl't Cafe occa^ 
ftrong. The rule-book bath been fearched, fionedMa. JvsTict Foirta to fay, it 
by which it appears, , that the firft motion was wretchedly reported t this imputa- 
in this caufe was made the fame Term, tion, we hope, it now lempyed.—N otx 
and all filings ordered to Ray} there^e to tbo former tditun,^^ 

X i _ '* wi*. 
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l^s Hsk« any precedents agalnft it, then the fame reafon which will warrant 
a motion in arrcK of judgment will warrant this motion for a new 

But THE Court 'denied a new trial, becaufe no precedent 
could be produced, that it was ever granted in another Term after 
the iigning the judgment. 

C * ^ 

Intnindiament Thereupon it was moved in nrrejl of judgment^ for that the 
oo5,^i^f,c.3i. indidlracnt was<ill* fo/ the ftatute which gives a power to profe- 
f.j5, agwn(Ucute the acceflary, though the principal be not before convidled, 
too* for amif- nialfes fuch a profecution lawful “ where the principal felon can- 
demeanor, it is <* not be taken,” which are the very words of the flatute: now 
not necelTiry to this indidlment (hould have fet forth, that the principal could not 
aver, that the taken *, which being omitted it is wrong, and confequently the 
b^*^en °*^'jndgfnent (hould be arrefted, the indidlment not purfuing the fta- 
tute, which is the warrant in this cafe. 

j. Sid 303. 

a.Hawk. P.C. Omthe OTHER SIDE it wasfa\ 4 ^ that the ftatute makes the 
Ckaj. f. lit. profecution againlt the acceflary lawful whera the principal felon 
is not “ before convifted,” and not only where he could not “be 

taken 

So the objedlion againft the indidlment was over-rule d f^), 

la Michaelmas Term following, the defendant was brought up 
by habeas carpus^ and bad fentence to Hand in the pillory at the 
ROYAL-EXCHANGE, and to be imprifoned for a year. 


Attempts have heen m..dc, under 
various ihapes, to preTecute the rcnciver 
as for a m.fdemeai or, while tiie principal 
hath been in cuAody, and amenable, but 
notconvi^ed; butthelatcMa. jesnes 
Fostks thought, that all devices of that 
kind were utterly illegal ; for the Itatute 
I, ^nnty fcf. z. c. 9. in the ftrift letter of 
it, feemed to be confined to the finglecafe 
of the non-convi£tion of the. principal, 
yet the fubfequent ftatute, in order to 
make them ko^i confident, muft be un> 
derftopd as explanatory of the former, 
ISnqe lx>th adts plainly p. ovidaagainft one 
and the fame m<fchief, «». where the 
principal abfeonded, and was not amena¬ 
ble to juftice ; which the preamble of 
both (hew to have been the mifebief in the 
c<>ntemplatioo of the Legiflature at the 
time they were made. Foft. Difeourfe of 
• Accomplices, 373, 374. The opinion 
faid to have lx;eo given in thU cafe, as 
reported a. Ld. Raym. 1370. vveighsth « 
very httle with Ma. Jvsticx FosTsa, 
and if taken in the latitude the words feem 
to imply (in the opinion of that Judge) is 
not law. ** Where” (fays the fome able 
Judge) ** the principal is amenahle, the 
** profccutor hath aq^^^ton wlwther to 
**, proceed againft tiw receiver^as fo^ 


felony or mifdemeanor, he muft pro- 
ceed as for felony ; if he be not ame- 
« nablc, and the profccutor chufeth to 
wait for liis convidion, he may do fo, 
<* and the< I proceed agninft the receiver 
as for felony ; or at his own pleafure, 
** as for a miidemeanor, without waiting 
** until the principal (hould be amena- 
** ble under thefe limitations, and 
thtfc only, as Jvsticx Fostxii cohf 
eeives, the profecutor hath an option. 
** Bcfidcs” (continues that Judge), “the, 
“ Jbdgment of the Court in that cafe 
doth not appear to be founded on the 
“ opinlbn fuppofed to have been then 
“ given as the ruling principle, hut on a 
** much ftroiiger and more rational mo- 
** tivr. The Court would not, upon 
** motion, arreft judgment upon an 
“ exception to the indi^meht whi^was 
“ never taken before, and whidn^lmuft 
“ ovehet every judgment that ha^ been ' 
** given on the ft.'ttiite. ThiswasafoUd 
and rational prineij^, founded in 
“ political jolV'ce. For in cafes of this 
“ kind, remmanit error facit jus." Foft, 
Difc. on Accomph '374>— Nots to the 

former edition. 

• (^) , See Rex w. J. Baxter, 5. Term 
Rep. 83. in point. 

Jenny 
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Jenny againft Hcale. 

TJPON A WRIT OF ERROR ofajudgmentjiven iii thc'common 
pleas the cafe was thus: The plaintiff 'Jenny ^ in the year 
1720, fold his lands to the defendant, who ^afe him a bill for the 
prke'br value thereof in thefc v/ords, diredted to one Pratt: 

Sir, You arc to pay to Mr. Jenny fo much, &c! out of the 
“ money belonging to the Governors and Company of Devonjhire 
“ ATtners^ b'c. j” and the money not being paid, the plaintiff 
Jenny brought his adion in the common pleas upon this mte^ 
as a bill of exchange \ and on demurrer the plaintiff had judgment. 

* But now the defendant in the original action brought a writ 
of error. 

It was argued for the plaintijfxn the adion, that this is a 
good bill of exchange^ for it has all the qualities of fuch a bill, that 
is, it has three perfons, the drawery the payer^ and the drawee ; 
and a fet form of words is not neceflary in bills of exchange, nor 
is it neceflary that it muft be between merchants. And for this 
the cafe of Bellafis v. Hejiher {a) was cited, where the objedion 
was, that the cuftom of merchants was not fet forth in the declara¬ 
tion^ “but only that the defendant and one Greevfon were perfons 
negotiantes in merchandize, and that Greevfon drew a bill on the 
defendant, payable to the plaintiff fecitndumujum mercatorum j and 
this was held good} and that to fet forth the cuftom at large would 
be furplufage; neither is it neceflary to fticw that it was between 
merchants. As the drawing or figning every J;»ill of exchange 
implies a confideration for fo floing;, fo the exprefling that the 
mosey ihould be paid out of any certain fund does not make it 
worfe ; and though it lAaybe objeded, that this is only a diredion 
to the caihier to pay the money, yet it is ftill a bill of exchange. 


crfeisj:: 

A bill in thefe 
words, ♦« Si», 
** Youartto pay 
** to Mr. A. 
** 1006/. upm 
** dtmmdfOut of. 
** the moHty im 
** ymrhnndthtx 
** to tie 

** (Mittmor and 
•* Company of tie 
** Dtyonfnre 
** Mintrsy' it 
not n^btU ^ 
ebartge within 
thccuUomof. 
merchant!. 

S. C. *. Ld.. 
Ray. 1361. 

S. C. I. Strt. 
591. 

a. Ld. Raym. 
1482.1563. 

10. Mod. 294. 
316. 

Fortef. Rep. 
aSi. 

2. Ld. Raym. 
1481. 1563. 
Bailey on Bills, 
3* 

Hard. 449. 

3. Will. 207. 

1. Bl. Rep. 783* 


On the other sid f. it was faidy that this was not a good bill of 
exchange j for fince the bare figning a bill implies a confideration 
ih'the peribn figning (who is the drawer), which being contrary to 
the ancient law, the plaintifFought to feew, that the,defendant 
figped this bill as a bill of exchange, or as a negotiable bill, for the 
rile and progrefs of thefc J)ills was admitted and introduced for the 
cafe and accommodation of trade. If the Governors of the South- 
Sea Companyy or of the Bank of Englandy had ligned a note in this 
form, whicii is qo more than an appoiimnept or direction to their 
culhiierto pay money, this would not bind them ; now, the reafon 
vvhy.biUs of exchange charge the difawcr is, bqcaufe he has tome 
confideration for drawing the bill; bqt in the prefept cafe the 
drawer had no confideration, } befides, it is a contingent bill, it 
being payable out of the money belonging to tiic Devonjhire mines 
now, if the calhier had not money fuflicient to pay and difeharge 
this note, and for that redbn had refufed to accept it, certainly h<^ 


(<.■) Lutw. 1589, 
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^^ould not be charged for non-acceptance, bccaufe he was only to. 

he had money belonging to the Devdn/hire mines, ♦ In 
*^5'; all the old bills of exchange, the words “ value received** arc 
infer ted, though now not (a) neceflliry j and the want of thofe 
words was the only obje«Slion infifted on in the court of common 
pleas, on the demurrer to the declaration i and the form of the bill 
was not fu much as mentioned. Befides, it does not appear thet 
this bill did rfclate to trade (though that is not necefiary) ; but 
where the contrary appears, it cannot be a bill of exchange. 

The Court. This note is no more than a diredtion or ap- 
polnrtnent to the cafhier to pay the money, and does not anfwer 
the neceffity of trade ; for it is not negotiable as a bill for money, • 
therefore it w'ould be inconvenient to charge the drawer; for if he 
might be charged on fuch a note, then any man w-ho gives his 
[b) fteward an order or authority to pay money might be charged 
for non-payment. Befides, it is the fubltancc of the drawer which 
is always confidercd in bills of exchange, for it is that which makes 
them negotiable; but this new invention of drawing bills on 
caQiiers to pay money out of fund: makes no difference between 
the beft and worll man as to his fubftance. It is true, there arc 
three perfons named in this note, of which the cafliier of the Com¬ 
pany is one ; and this is all which makes it like a bill of e^ an^ e^ 
though there are fuch bills between two perfons, as where they are 
made payable by themfelves, for fo arc goldfmiths notes : now if 
this note had been accepted by the cafhier, and he had died 
without paying the money, certainly his executors could not be 
charged. It is true that cuftom has carried bills of exchange a 
great way, but never fo far as, to piake them payable out of any 
particular fund. 

And for thefe reafons the judgment in the common pleas was 
reverfed (c), 


(«' I. Show. 4. Fort. Bar. z. Stra.1151. Roberts v Peake, i. Burr. 

K* K. 88. 325. Dawkts v. Delarain, 3 'Wilf.407, 

(_i) Such an order to a Reward to pay a. Bl. Rep. 784. Kingfton v. Lon^, 
out ot the drawer’s rents is good. Bailey, 71, Peirfon v Dunlop, Dougl. 

(f) See JofifLn ‘t>. LSflTerc, 10. Mod. 571. c Carlosv. Tancourt, 5. TermRep. 
494. 316. Banbury v. L.ffct, 4. Stra. 484.—See alloKyd on Bills of Exchange, 
1411 . Pearfun O^iriut, Skin. 398. 31 to 36^ 

Comb. 447. Beardtlty v. Baldwin, . 

Cafe 184. The King againfl Ludlam, Chamberlain of London. 

Ab]re4awofthe T JPON a mandamus to admit George IVarren to his freedona of 
eiiy of LmtioMt the city ot London, he having ferved'an apprenticeihip to the 
l^lfnn warden of the Company of Merchant-Taylors ; 

the trad#of <ti«a«r lhall be free of the yvr.er$ Gimj>tihy, and that every apprentice to a joiner lhall forfeit 
poondt if be be admitted to the freedom of any other Company,” is good ; but if a peefon 
iebohM ferved an apprenticeihip to « mrebant-tayitr ufc the trade of a jointrf the Court will grant a 
muulmim to the yrintrs Ctmfany to admit him to his frerdotn, in order to avoid the penalty.— 

•. C Stra. 675. 

The 
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The chamberlain trade a return of the cuftom of London 
to make- bye-laws, and that a bye-1 m Was made the nineteenth cf 
Odtober^ in the fixth year of William and Mary^ that no perfon 
ufirig the trade of a joiner fliould be made fr^e of any other Com¬ 
pany but that of the joiners, v/ith an exprefs prohibition to the 
Chamberlain to that cfFcdt j and that every perfon who had ferved 
an »pprcntice{hip to a joiner fliould, upon notice, take “P his free¬ 
dom, with a penalty of ten pounds if he is adrrjittcd of any other 
Company j that this man has ufed the trade vf a joiner ; ^ where¬ 
fore he was never admitted. 

The queftion was. Whether this is a good bye-law or not ? 

It was argued againji the return^ that it was not, becaufe 
the city of London for many ages pafl has been fupplied with all 
their fuperior officers out of the twelve great Companies, cf which 
this of the merebant-taylors is one ; and that Warren is free of 
that Company, and therefore he (hall not be compelled to be free 
of any other. There are but two ways of being free, either by 
birth and by acquifitlon^^or every freeman’s child is free of the fame 
Company of which his father was free ; and if fuch child fliould be 
cf another trade, certainly he would not be obliged lo purchafe his 
freedom in another Company. Befides this return is ill, for it is, 
that he who exercifes the trade of a joiner in London^ muft take his 
freedom in»the Company of Joiners^ if fummoned for that purpofej 
and it is not fet forth that Warren was fummoned. 

On the other side it was argued-t that this was a good bye¬ 
law, and well returned; that it was a bye-law funded upon a 
cuftom, and confirmed by a£ls of parlmment, and made by a great 
•number of citizens (in common council aflembled) to prevent 
abufes and frauds in trade. Add as. thefe guilds and fraternities 
have obtained this freedom as an encouragement of trade, fo no 
cuftom fliould be cilablifhed which is detrimental to it, as this 
cuftom would be, that a man who is free of one Company, fliall 
not be compelled to be free of another more fuitable to his trade 
and employment. 

It was argued in r^p/jragalnft this bye-law, that though all 
the cuftoms of the city of London are confirmed by a6t of parlia¬ 
ment, yet ♦ whenever an •unreafonable cuftom is returned, it is 
always adjudged void; now if Warren*s being free of the Met-*. 
chant-Taylors Company did fereen him or his work from the in- 
fpciftipn or inquiry of the Joiners Company, it might be rcafonable 
that he ftiould be admitted of that Company; but when it does not, 
ther^ tan be no manner of ^convenience of taking his freedom in 
another Company, and not in this j and fo is the cafe of Hobinfon' 
V, Grofeourt («), which has been already cited and unanfWered. 
It was thus : An action of debt was brought for ten pounds, for¬ 
feited upon the breach of a bye-law, which was, that every perfon 

(«) 5. Mod. 104. 
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exercifing the occupation of mufic and dancing within the city of 
Londojiy who (Hal! have a privilege to be made free by patrimony, 
CaAMdut- affiftant$ of the Cotnpany of Muficiansy 

aX^ ot. LoK- after notice, accept an\l take the freedom of the faid Company, 
kr WK. under the penalty of ten'pounds j this was adjudged a void bye-law, 
for it has no cuftom to fupport it. It is true, the cuftom was^^ 
to be, that whoever is free of the City muft be free effome Com¬ 
pany ; but that^cuftom does not oblige a man to be of any parti¬ 
cular Company, but le'aves it at large to be free of fome Company : 
nowin this cafe, though Grofeourt the defendant fhould be intitled 
by birth^ or by apprenticelhip, to be free of a Company, yet he 
mulfclikewife be free of the Company of Mufuiam\ fo that this- 
bye-law exceeds the cu.llom, and for that reafon it was held void \ 
and fo (hould this, and for the fame reafon* 

The Court, The common-council have power to make any 
rcafonable bye-laws; and this in the principal cafe feems to be 
fuch; for it was made to prevent frauds in trade, by fubjeft- 
ing a man to the infpedlion of thofc who underftand the fame trade, 
viz, the trade of a joiner^ which the Company of Mtrchmt Taylors 
does not; but the only qtieftion which admits any doubt is, whether 
a man who is free of the Merchant-Taylors Company^ and exercifes 
the trade of a joinery may demand Ins freedom in the Joiners Comm 
fa»y\ for if he may not demand it, then this bye-law is.manifeitly 
injurious to him, becaufe it takes away his right of freedom in one 
Company, and give.-^ him no right to his freedom in another Com¬ 
pany. 

But by Foi^thscue, Jufticc^ Certainly a bye-law which makes 
it penal for a man to exercife any other trade, entities him to his « 
freedom in the Company of the larHi trader; and it is a reafona'Dle 
hye-law which hinders men from exercifing fuch trades, and being 
fi ] free of fuch Companies, who* have no knowledge in thofe trades, 

B-AYMO.vDj Juflice, The cafe oiRobinfon v. Grofeourtdiffexs 
from this, becaufe in tifat cafe there was no Company x^Dancingm 
Mafhvs, of which the defendant might be made free; and befidcs, 
this cafe was never determined* ^fwas-^journed by reafon of 
another exception to the proceedings. Now this bye law beii^ 
agreeable to the conllitution of tbe CityJ and not reftraining trade, 
blit rather regulating it, by fubje^ingfeveral artifi9crs to b? under 
the infpecliori of others who underltahd the fame trade, which 
cannot be better done than by compelling them to take their 
freedom in a Compajpy of that trade in whicn they are employed^ 

• '. 4 '..., 

Therefore this was adjudged a reidoflable bye-law. ' 

1'he Court. The freedom of the City cannot be ta^en from 
a man, provided he will take his freedom in a proper Company j 
and if th<»t Company will not admit him, the Court will grant a 
' mandamus to compel them; but on this return it appears, that 
every man wno e.\croifcs the trade of ajoinery &c, within tht; city . 
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•f London^ ought to be free of the Company df Joiners ; but it does Tk* Kiw* 

not fhew that the defendant did exercifethat trade in the city, &c. 

but that he did exercife the trade of a joiner generally, without chambm- 

faying where, and then it might be at or anyvyhere elfe; but lain or Lqm 

it Is his exercifing it within the city of London which gives theii^ ook. 

jurifdiaion. 

And for this reafon It was adjourned {a)» 

• 

Company helhall be free, and direfts him 
to the proper Company.—TMiKiy.T, 

That it being faid he pall take up hia 
freedom in that Company under the pe¬ 
nalty of ten pounds, he is entitled to b 
mandamus to prevent the forfeiture. S. C. 

I. Sira. 676. and fee the cafe of Harrifon 
V. Goodman, i. Burr. 12. and Rexv, 

Sir Thomas Harrifon, 3. Burr. 1323. in 
which lafr cafe the above decision is re¬ 
cognized as law. 


(.») This cafe was argued again in 
Trinity Term iz. G(o. j. and in the 
Michaelmas Term following tiie Court 
Were all of opinion, Fikst, Tlrat this is 
a good bye-law, being made in regula¬ 
tion of trade, and to prevent fraud and 
■unlkiliuhiefs, of whicii none but a Com¬ 
pany that exercife the fame trade can be 
judges.—SxcoKDLY,That this docs not 
take away the apprentice's right to his 
freedom, but only his eleftion of what 
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Afhton ayrainft Blagrave. ‘Cafe XS5, 

TN AN ACTION ON THE CASE fof fcaudalous words fpoken of a Tofay ofajuf. 

juftice of peace, there being a colloquium laid of the plaintiff, ticeof thepja^l 
and of his office of juflice of the peace, the defendant fpoke the »n tl»e execution, 
following words, “ He,’'’ meaning the plaintiffs “ is a rafcal, a vil- ■ 

“ lain, and a liar.” " ***• 

Upon not guilty pleaded the plaintiff had a verdiif. 

Upon a motion in arreft of judgment, a rule was made that the ‘‘onaWe- 
plaifitiff fhould fhew cat^fe, &c. and now s. C. i. stm. 

It was moved for judgment, that thefe words were a£fion- l*c. Fort.ao6, 
•able, bccaufe they convey an •'^ea too mean, and very much ua- s. C. a. Ld.Ra 7 , 
becoming the office of a juftice of peace, and the meaning of words *3^9. 
is always to be taken according to common intendment j therefore 
the calling a man daff-down-dilly** and “ atnbi^lexter'\ was held 
adiionable, though thofe woids import no crime in themfelves, 
but in common acceptation are applied to fome crimes. * The 
iignitlcation of words is vafrious: as for inftance ; it is now a<ftion- 
able to call a man “ Jacobite” or “ Papift,” but it was notfo in a 
late reign} therefore words muft be conftruedtobe fcandalous, or 
not, according to the common acceptation when they are fpoken : 
but the words in the principal cafe did always import a meannefs 
and fcandal of the perfon whom they were fpoken; and there is 
a difference between fpeakirig of a juftice of the peace, andfpeak.. 
ing of him in his office, as fpecially laid in this declaration. 

It was SAID the otherftdey that thefe words are fo foreign 
to the office of a juftice of the peace, that though he is named, 
they cannot imply any fcandal to his office, for none of them alone 
are aftionable 5 the word rafcal” is not, nor the word “ villain,” 

ntilefc 
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unlefs fome other words are ftdded, as (lay the villain,” or “ feize 
“ the villain j” neither is the word “ liar*’ aiSlionablc; and if they . 
are not actionable alone, they are not fo when taken all together i 
and the rather, becaufo. they arc not of any certain lignincation. 
It is true, it is a^Iionable to fay of a juftice of the peace, that he Is 
“ a coverer of thieves,” becaufe this is againlt his oath as jufticc of 
the peace but it is otherwile for calling hitn,.“ rogue’^''br 
“ varlet(//) and fo it is to fay “ he is a vermin in the common- 
“ wealth i” (c) heitheiiis it actionable to call him “ a fool,” {d) 
“ at^afs,” («r) ‘‘a coxcomb,” (/) “ a buSle-head juftice j” (^) fo 
the words in this cafe are not adionablc. 

To WHICH it was anfwered^ that a juftice of the peace has a' 
double capacity, and that where it docs not appear that the words 
were fpoken of him as a juftice, they may not bear an addion, but 
where they were fpoken of him relating to his office, they are ac- 
tipnable. 

Pratt, Chief JuJIice^ delivered the refolution of the Court {h ): 
That the words were adionable, they being laid to have been 
fpoken of the plaintiftin the execution of his office, and fo found: 
fo that it is the fame as if tlie defendant had faid, that the plaintilF 
is a villain in the execution of his office,” “a rofeal jp the ex- 
“ edition of his office:” the words “ rafeal” and “ villain,” fpoken 
of a juftice of peace, where a colloquium is laid of his office, im¬ 
port a fcandal; for admitting thofe words to be of an uncertain 
fignification, yet they carry with them great fcandal, and in com¬ 
mon underftanding import a vile and bafe man, and that he is fo in 
(xecutione officii^ hnd are a gr^eat imputation againft the plaintiff's 
integrity and behaviour in tnat office. But to fay he is a liar in 
“ the execution of h^office,” is as much to fay, the juftice of 
peace a6ts partially aild corruptly in the execution of his office. 
Hemuftgive falfe Judgments, kn<^wing them to be falfe; for it 
cannot be a lie, unlefs Ke knows it to be falfe i and though it were 
a right judgment, and he thought it to be wrong, and fo intended 
it, it would partiality and c(/rruption; and the feripture fays, 
that “ a thief is better than a man accujiomed to ly inj ^and there¬ 
fore none of the cafes cited come up*to tftis calc; fdtaken all to¬ 
gether they are fcandalous words. 

And the plaintiff had judgment. 


(.1) Hob. 117. 4 Co. x6. 
(^} 4. Co. 13. Moor, 141. 
{r) I. Roll Ab.. 57, 

{d) I. Lev. $2. 

((-) I. Sid. 67. 

(fj I .Salk. 695. 


(Z) h Lev. 5^ 

(i) This opinion was delivered on the 
«6th Novemb^, 1° MichMlmas 

Term, .’n the elevcnUi year of Gtargt tie 
Firjl. 


* Reynolds 
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* Reynolds again/t Clerk. 

Tuefday^ 16 June 1725. 


Cafe I86* 


T respass vI et armis agalnft the defendant for entering into If » man has « 
the plaintiff’s houfe and yard, and fixing a fpout on his own 
hoi^^£, for conveying the rain water from his houfe ^into the faid 
yard, ratione'cujus aqua currebat in Jlabulum of the plaintiff, rt owner, he does 
accafione intU rotted the timber, &c. wherjeas before the water not commit « 
dropped from the eaves of the defendant’s houfe into the faid yard, by enter- 
and then did no damage, ad damnum^ ingn^ the yard 

• The defendant pleaded not guilty as to all, except entering the ^«cr-fpout to 
houfe and yard and fixing the fpout on his own houfe j and as to ^® 
that he juftified, for that T, S. being feiTed in fee as well of the ioixr 
plaintiff’s as of the defendant’s houfe, which was adjoining to the owner of die 
yard belonging to the plaintiff’s houfe, by indenture conveyed the in confe- 
houfe and yard to the plaintiff, with an exception in the deed of 
the free ufe of the yard, See. to the faid T, S. and to all the tenants rcrovenfifT 
and occupiers of the defendant’s houfe, which houfe was afterwards maget in an 
conveyed to the defendant j and averred that the fpout'fo fixed was tun on tbecaje. 
tieceffary for the ufe of the defendant’s houfe, and fo jufliacd by s,c. i. Stra. 
virtue of that exception. 334. 634. 

And upon a demurrer to this plea, 


2IZ. 


It was insisted for the plaintiff‘s that this juftification was 
not good, becaufe the fpout was a nufance to him; and though 
7 “. S, might juftify the fixing it to one houfe, when both were in Holt, 22. 
his pofleflion, yet when both jwerc Ibid to different perfons, Efp. Dig. 598. 
one of them cannot juftify for a nufance done to the otiicr {a)\ *** 3 * 

and* in this cafe the dejlendant had neither an exprefs nor an im- ^. 5 ** 

plied power to fet up any fpout, efpecially when it would be ««Aftionon thr 
a nufance to the plaintiff. The ufe of this yard referved to the dq- “ Cafe” (A.), 
fendant, is no more than an eafement to his houfe, and not to be *• Abr. 4^. 
ufed to any other purpofe; and the nature of a nufance is fuch, 594 - ■ 
that if it be of neceflity, tliat is, if it be neceflary or beneficial to 6.^co,b d,v 
him who made it, and another buy the land in which the nufance « Trejjials’** 
was made, in fuch cafe the nufance is purged ; and if aftcrwai^ds (D.). 
the lands come into different hands, it is not abatable ; but if 
it is an unneceflary nufance, it is only a fufpenfion thereof when 
in one hand, and afterwards coming into different hands, it is 
abatable. But there are feme privileges fo very neceffary as not 
to be extinguiihed by unity of pojjffmi^ as paths to a mill. See. for 
they fhall revive as foonas the tenements come to ditferent* hands * 273 | 

again. Now, in this cafe*the defendant having erecfod this im- 
£ince after the tenements came to different hands, there can be no 
colour for him to juftify. 


The Counsel for the defendant took no notice of the objedfion 
made on the other fide, but infifted, that the plaintiff was miftaken 


{«7 Ytar Book ii. Hat. 7. pi. 25. Hob. 131. Poph. 166.172. Py<rr,295. pi. 19. 
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RsTMotvt in his action, becaufc trefpafs vrotilil not lie for fixing a fpont cflft 
his own houfe {.but that if the plaintiff had any damage thereby, he 
*'***' ought to bring an a^ion on the eafe to recover what he was dam-^* 
ni^d, for he had a Ijccncc t6 enter the yard, and could not be a 
trefpafler for entering ^and fixing the fpout on his own houfei 
Befides, the defendant'^has averred in this plea, that the fixing thiil 
fpo.ut is for tljeneceffary ufc ofhis houfe, which the plaintiff ha61on-‘ 
fefied by the demurrer (a) ; therefore, when he juftified the enter¬ 
ing into the yerd, the confequcnce thereof cannot be a trefpafs. 

iSecoNDLY, The confequential damage in rotting the timber^ 
is a defcription and part pf the original trefpafs; for whatever 
comes under a virtuU cujus^ or a per quod^ or fatione inde^ cannot 
be traverfed, being no new charge, only a farther defcription of 
the former charge (b). The plea therefore is good, thovfgh it do 
liot particularly anfwer the rotting of the foundation, fince that is 
only aggravation. 

The reply /or the plaintiff. It is now infilled bn py the de¬ 
fendant, that the plaintiff has millaken his aflionj but not the de¬ 
fendant’s innocence, and that an aSiion on the cafe is the proper 
a£lion for the plaintiff, which is very true, and fo is a quod per^ 
mittat ; but yet trefpafs is likewife a proper action ; for it cannot 
be denied, but that the freehold and inheritance of this yard is in 
the plaintiff, and that the defendant has only the bare ufe of 
and by mifiifing it he is a trefpaiTcr. It is true likewife, that the 
defendant had licence to enter the yard, but every licence muff 
have a reafonable conftrildlion; for can it ever be intended, that 
becaufe he had leave to enter the yard, and had the ufe thereof, 
that he might juftify the throwing down the plaintiff’s houfe? 

The Chief Justice, upon the firft arguing of this cafe,'raid, 
that this licence was granted by fpecial words, fo could not be fo 
extenfive as otherwife it would have been j for the cafe is no more 
than a grant of the houfe . and yard j and to except the yard would 
be void as to the freehold; therefore the exception muff be in¬ 
tended to fome particular purpofe, as to the ufc thereof, to walk 
in, or to"go to che pump, and in fgch cafe he is to do no damage 
to the freehold; and if this licence be in any manner mifufed, to 
the prdudice of him who has the freehold, he who mifufes it is et 
frefpaffery as if he dig up the yard, &c. but the ufe which was made 
of it in this cafe, was to enter and fix a fpout to his own houfe; 
now, though the original a6i was lawful, as done to his own houfe, 
yet he may be a trefpaffer, when the immediate confequCnce of 
fuch an a£l is injurious to his neighbour; for * fuppofe a man hEs 
a water-courfe running through his ground, and his neighbour 
diverts it, this is no tre^afs; but if, by diverting it, he turned itoti 
his neighbour’s houfe, it would be a trefpafs. I'he per quod is only 
the defcription of the trefpafs. 

{b) S. Co. JO. I. Vent. 54.340. T. Jonci, xxe. 

For 
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(«) S«Go. 14S. 
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t'or which reafon THE Chief Justice and ANOTHER JudOe 
held this a6lion of trefpafs was a proper aftion; but t wo other 
Judges were of a contrary opinion. *‘**'‘‘* 


FortescUE, Juflice, The defendant •ought to have ufed the 
Koufe as when both houfes were intiie pofleffion of one man, then 
the water dropped from the eaves, and no fpout was fixed •, fo that 
thelRxing the fpout is a nufance to the plaintiff. 1 do not think 
the per ^uod to be merely a further defeription of the trefpafs, be- 
caufe it was fully deferibed before. The einry into the yard is no 
trefpafs: a man having the ufe of a yard, may make all the som- 
mon ordinary ufes of it. An a<S«:ion pf trefpafs is a poflefibry ac-^ 
tion, and muil be founded on Tome a<St which difiurbs the poffcf- 
fion; this is not like the cafe of throwing filth, rubbifii, &c. into 
a man’s yard. I'refpafs is where an a^^ is done immediately to 
the prejudice of another (</): and an action on the cafe is founded 
on an ad which mediately tends to the damage of another [b) ; and 
this feems the true difference between an adtion of trefpafs and on , 

the cafe, Utere tuo ut alienum non ladas. If oncfliooting at a bird 
deftroy another’s decoy, an adion on the calc only lies. In this 
cafe there is no immediate trefpafs done ; he might enter into the pj * j, 130! pL 
yard; he might fix a fpout to his own houfe, and for the confe- 10. 
quent mediate damage arifing from thence, an adion on the cafe »• Kel. *73. plj 
would have been the plaintiff’s remedy, 


Raymond, JtiJiice, The affixing the fpout was a lawful ad; 
but lince its confequence is a nufance to the plaintiff, the defen¬ 
dant is anfvvcrable for it. The only queftion is, Whether an ac¬ 
tion on the cafe, or trcCpafs vi et arrnis^ ought to have been 
brought ? A difiindion has been made between an ad mediately 
or^mmediately prejudicing another. 1 remember the cafe of di¬ 
verting a water-courfe mentioned by the Chief Justice, it 
was a Weft Country caufe, Courtney v, Collett (c). 'I'he plaintiff 
brought an adion of trefpafs z/t et armis, for that the defendant 
having a water-courfe running through his land diverted the fame, 
per quod thc plaintiff’s grounds were overflowed; after net guilty 
and a verdid for the plaintiftj it was moved in jjrreft of judgment 
and infifted on, that an aiiion upon the cafe was the proper re¬ 
medy, fince the original ad of diverting the water-courfe being 
in his own land was lat^ful; but the Court held the adion of 


(a) See i. Ld. Ray. 188. 271. a. 
Will. 313. 3. Wilf. 409. 4IZ. a. BI. 

Rep. 894. 897. 3. Burr. 1114. >559. 

a. Term Rep. 225. 

(i) Cro, Eliz. 219. Cro. Jlic«446. 
(e) Let, who afterwards argued for 
the plaintift', rited this cafe as tbllows, 
and faid he had it from Strjtant Carthew't 
notes. Hil. 9. IVUL 3. Ccuitncy v. 
Collett. Trefpafs vi et armis by Sir Jf'il- 
iiam Ceurtruy quarr daujum Jrtgity et in folo 
yip: 0 U’iam c*yit } Kccnm it tt juJ fregit et 


affattuvit the flood gates, and opened 
the lluice.s,/>.r q:,od the w.itcr came upcu 
the plaintifl:''$ pool. A iter a verdict for 
the plaintiff, Govld, Serje^rj^ moved 
in arrefl of judgitient, becaufe the latter 
part of the declaration charged a faA 
proper only for an acltiijn upon the cafe. 
But by THi Court, An a^ion of tref. 
pafs is maintairable ior the latter (a^s as 
weU as for the firit.—N ots ie tktj«rm»r 
editim. 


trc(pai$ 
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JlsTifesM tierpafs maintainable, (ince the per qued could not be looked upon 
^ only as adeferiptionof the trefpafs (<?), arid accordingly the plaintiff 
Ci.s»K. j^jj : which cafe is a full proof, that an a(ffion of 

trefpafs may be brought where the original aft was no trefpafs; 
for diverting the water>courfe was not a trefpafs immediately pee- 
judicial to the plaintiffl 

Pratt, Chief Juftice. The better q>Inion theft has been, that 
wherever a damage is done, the party damaged is at liberty to 
bring either an aCtioh of trefpafs or an adUon on the cafe. 

Fortescue, Jufiice. Itfeems odd to make a man a trcfpafler, 
for doing a lawful a< 9 : within his own grounds. 

Raymond, JuJiicc, If the adb flops there, it is odd, not elfe. 

Adjmrr.atur, 

Afterwards, in Trinity Term^ in the eleventh year of George 
the Firji.^ this point w<is argued again; 

The question being, Whether trefpafs lies for entering his 
yard, and fetting a fpout on his own houfe ? 

It was argued, that it did not, but that an action on the cafe 
was the proper remedy. It was admitted, that where the origirla! 
adl is a wrong adlually done, in fuch cafe trefpafs lies, but where 
the original adl was lawful, and confequential damages enfue, there 
an adtion on the cafe is the proper remedy. The complaint againfl 
the defendant is for a nonfeafance, viz. for that he did not take 
care that this fpput fhould not damnify the plaintiff’s houfe ; and 
it is certain that trefpafs will nocc lie for a nonfeafance: if the de¬ 
fendant had undertaken to cure the plaintiff’s horfe, and by bis* 
negligence the horfe had died, yet trefpafs would not lie againfl 
him, though the horfe was the property of another man j but in 
this cafe the houfe was his own. The cafe of Edvuards v. HaU 
lender [b) is full in point, which was thus: The plaintiff had a 
cellar, and the defendant had a warchoufe over that cellar, on 
which he laid fo great a burthen, that the floor broke and fell into 
the cellar* and fpdilcd three butts of wine; and it was adjudged, that 
an ai^ion on the cafe, and not an action of trefpafs, lay againfl 
the defendant. 

• r 17 c 1 * It WAS ARGUED /or t/j/ plaintiff that trefpafs is the proper 

*■ a£lion} for though it was lawful for the defendant to fix the fpout 

on his own houfe, yet he ought not to do it in fuch a manner fo as 
immediately to trefpafs his neighbour; like the cafe of Preflon v, 
Mercer (r), which was trefpafs vi eUarmis for caufing (linking 

(•) Raymanit when he afterwards de- from Ills memory was miflakcn. Stra. 
Jlvertd the refolution of the Court on the 635. 

fecond argument, being then Crief Jus- (^) Poph. 46. Cro. Eliz. 285. a. 

Ties, gave a different account of this Leon. 93. 

cafe from what he does here, and dt- («) Hard. 60. 

cLred that tlie above account given of it 

wstcr 
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Witer in hisyar 3 “to ran to the walls bf lihe plaintiff's houfe, and RtTwYti# 
piercing them lb that it run into his cellar} after a vcrdici for the *s^A 
plaintiff, it was moved in arreft ofjudgment, that trefpadstf/ Harmh 
would not lie againft the defendant, becaufea man canh’it be a tref* 
paiTer with force and arms in his own ground j he ought to bring 
an aftion on the cafe; but judgment was given for the pbintiff. 

To WHICH it was anjwerti^ that the original was a wrong 
done, viz. by cauling ftinking water to run to tihe walls of the 
plaintiff's houfe, which differs from the principal cafe, and lo is 
no authority for the plaintiff. 

• Raymond, Chief fujlite. The cafe of Preflon v, Mercer [a) 
was a proper a6fion of trelpafs, for the declaration charged that the 
defendant did the water to run, which is an immediate 
In the cafe of Courtney v. Collett } there was matter laid pioper 
for an a£lion of trefpafs ; the queftion arofe on what followed the 
mcnon^ whether it fhould be taken as aggravation of the forihcr 
trefpafs, or as the defeription of a new one, and by my not's it 
does not appear that judgment was ever given (r). 'fhe bounds 
of all a£fions ought to be preferved ; the right rule and dill in6f ion 
is, that where the itfelf is unlawful and prejudicial, trefpafs 
muft be brought} but if the a£i; is lawful, and only by confc* 
quence a damage to the plaintiff, he muff bring ea/e. In 
the cafe of Lever idge v. Bo [call (^/), which was trelpafs on 
the cafe, the declaration was, that the plaintiff was polielled of 
a barn and a river adjoining; that the defendant dug two trenches, 
and thereby diverted the water cf the river ^ and after ver- 
dicl: Pratt, Serjeant-, moved in arseft of judgment, becaefe the 
a€lion ought to have been trefpafs vi et armis \ but trie plaintiff 
bad’his . judgment: for* the declaration not ipecifying in whole 
ground the defendant dug the trenci'es, it ihall be prefumed to be 
in his own ground, and then, the fii ft a6l being lawful, was no tort 
to the plaintiff; and the confequential damage only ahedlcd the 
plaintiff, which was proper for trefpafs on the cafe, i think this 
i&ion is not maintainable. 

Powys, fufike^ oi die facne opinion. 

Fortbscue, Juftice, .Trefpafs upon the cafe, and trefpafs vi 
et arrnis^ are difterent in name and in their nature; for the one is 
called an a£fion for a.nuCnce, and the other ate called oiliones in*- 
juriarum\ the one muft be brought for a wrong done immC'* 
diately to the perfon or his pofleffioh, the other for a coufequen- 
tial damage. This a&ion is brought for a wrong done to the 
|)offeffion, but not immeldt&telyi becaufe tite defendant had a right 
to come into the yard, and to fix a Iptut to his own houie. if 
logs are laid in the highway by which,any perfon is hurt, he muft 
bring cafe (r) ; but if the hurl is received hy logs thrown at the 
perfon, he muft bring treipaft vi et arms, Caie muft be brought 

(d) Stta. 636. . a. LdL Ray. 40a. 
if) su*. 636. 

Y * fot 


(«) ffanires, 60. 

t Ld. Raym. ayt. 
(«) See >x. Mod. 164. 

Vox.. Via. 
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for making fluices in a man*s own ground, by which my land, 
^ 5 *^ is overflowed {a). The obje^lion to the cafe of Courtney v. Col^. 

♦ . * left vi'as, that trefpafs vi et armis and trefpafs on the cafe could not 

be joined in one declaption j no j udgment was given that I can 
And in my notes ; in fotpe cafes 1 think thofc two actions might be . 
joined. It not appearing in that cafe whofe the flood-gates were, 
they might be the defendant's own, and then trefpafs on the 
cafe ought to be brought. In this cafe the fixing the ipout was 
lawful; fo was^the entering the yard by virtue of the rcfervatioif 
which gives a right to ufe the yard as well as the pump, hcc. 

Reynolds^ JujUce^ of the fame opinion. 

Judgment for the defendant (A). 

(tf) I. Roll. Abr. 104. Hawker t*. Birbeck, a. Buit. 1556, 

{h) See Gates *1;. Baylcy, 2. Wilf. 313. Morgan v Hughes, 2, Term Rep. *25. 
Scott 7.’. Shcplicrd, 2. Bl. Rep. 892. 

Cafe 187. Waddy Newtott. 

Where the acres TjpON a fpeclal verdict in ejectment, the cafe was thus:-^ 
mentioned in a w Tenants in tail covenanted to levy a fine and fufter a coni’- 
recovery of the lands now in queftion, and of a fifliery ; and 
to^'by com- accordingly levied the fine thereof by the name of one hundred 
putation, and and twenty acres, of land in StochuelUhall^ in the county of, &c, 
not by the fta- and often acres a<iua tooperta ; and declared the ufe thereof to him- 
felf ^d his heirs. ♦ Biit there being many more than one hun- 
ai^m ». forty aqres fliatute meafure, the defendant, who was heir 

^(,276 J in tail, would conteft the right to^all above thofe hundred and forty 
acres. 

The plaintiff thereupon brought an ejetSbnent, and fuggefted 
that the whole eflate was computed to be one hundred and forty 
acres by the common computation in the country, &c. and upon 
not guilty pleaded the jury found a fpecial verdi<Sl:. 

Tl'hey found that the fine was levied and the recovery fuffered 
by thenaihcofoffe hundred and twenty acres ofland, and of tenacres 
ttfua cooperta i and that the whole eftate entailed was computed 
in the country to be one hundred and forty acres of land. 

It was insisted for the plaintiffs that dl the entailed lands 
Were comprifed in this fine by the'name of One hundred and forty 
^cresofland; and this by the in^t of the tenant in . tail who 
levied the fine ; that computations are to be afeertained by a jury^ 
according to how much it is repUted to bf, In the country where 
computations are made, and that* they arb tied down tome very 
country where the things are traniaflea; therefore where an hahert- 
’facias poffejfionem is dire^led to the fherifi;' to put a man in poffef* 
,^011 of twenty acres,, be. muff deliver twenty acres to him accord* 
ing to the ufage of ^ Country where the lands lie. So wher6 
tenant in tail of the manor of Lavingtons and of two doles reputed 
parcel thereof, levied a l}fle and fuffeced a recovery of the manor, 

with 
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. . * 

if ^ith the appurtenances/ a) j now Plough the two clofes were only ‘ 
b’arcel of the manor in reputation, yet they were adjudged to oaf^ 
pecaufc it was intended by the parties that they (hould paTd. Thi N*v»t«K. 
lifhery like wife pafles by the name of ten a^res aqua cooperta*, for 
it is dematidable by that name in a pfeqcipe {b)y which is a real 
action; and fo it is in an ajtfe (r); hnd if areal a^ion will lie for 
it,'•"certainly ^n eje«Slraent will. 

The Counsel/^)* the defendant. It is hot pretended that this 
computation is the common way of. mcafuring lands bjr the cuf- 
tom of the county or hundred, but only by the cuftom of Stochivell* 
hall^ in the county of, &c. and it will be very difTiciilt to know 
■ how far that extends j fo there being no manner of certainty to fix 
the cuftom, the plaintiff can never get over the ftatute De Men- 
furandh Terris (d) j but the Coiirt will judge of the number 
of acres comprifed in this fine and recovery, according to that 
ftatute, as a certain rule to direct their judgment. * Now by that * [ 277 3 
ftatute, an acre of land containing ten perches iii length, muft be 
fixteen perches in breadth, and fo oh ; therefore thefe hundred and 
forty acres comprifed in this fine, muft be according to that mea- 
fure, and not left to an uncertain computation i and there is a diffe¬ 
rence between a manor which is fixed to ho certain meafure, and 
h quantity of acres where the meafure is afeertained by the ftatute. 

It is true, if it was the cullom of the county or of the hundred^ lb 
as it was limited or fixed fo a certain place, this method of com¬ 
putation might be good; as an acre in Cornwall^ or a perch ii4 
Staffordjhire } becaulb the public ttfage of the bounty gives it a fanc- 
tion} and there are fomc law books («?) which pfove that the mea¬ 
sure in thofe counties is different frtmi all other places in England^ 
and fo are the prices of the things mcafured. But in the prefent 
fcaVe,^ the acres, if takai by computation, are two* fifths larger than 
the common or ftatute meafure, without confining fueh compu- 
tiition tp' any certain place j and in all the cafes wherein it is men¬ 
tioned, whatpafTed by fufferinga recovery of a manor in reputation^ 
it is. alledged in the deed, that the covenantor is to fuffer a reco¬ 
very of a reputed manor ; but it is not fet forth in this deed, that 
the covenantor was to fuffcjr a common recover^^ of fo Itnany acres 
In reputatioh, but only of one hundfed and forty acres generally. 

Befidesthere iS a difFcreace between a fine levied and a recovery 
fuftered in purfuance of a,CPiUra6: for a valuable confideratioii, 
anda voluntary fitte and recovery as this is; for in the oiie cafe, the 
jitiof agreement governs ^e wnole; but where there is no fuch 
agre^rhent, the ordinary cptirie of law is to be the guide, and no 
l^raioed conftru£lion 1^11 be d^^^ from the intention of the 
^jeS. Arid it is .td'Be^ferved, that the ftatute De Terris Men-* 
made; on purpofe toafeertain the fine due to the king) 

i (ar) Thyil v. Thyn/ z. Vent. 51. (c) «. Inft. 4s. 

€. C. 1. Lev. ay. S. C. t. Sid. 19O. \d) 34. Bd-to. x. e« « 

6. C. z'. Mod. X90. {*) Ctemp. JotiC ttz, 

( 4 ) ft. Mod. a39. „ • , 
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, by alienation of lands hy finely therefore fuch a loofe compu« 
tation of the number of acres ihall not avoid the defign of this 
NtwToM. and if .fo* then where a man covenants to levy a fine of 

, five hundred acresoflanc)^ certainly it muft be intended flatute acres. 

wUl As to the iiihery, the plaintiff* has ho colour to have pulgmenti 
^ lA. *** “ becaufe an ejeffment will not lie of a fiihery) nor in^any cafe .but 

where there may be an entry and expulfion; and that cannot be of 
• r 278 ] a efpecuSly inahis cafe where* it is of a fifhery in the 

river^Tyw/, which cannot pafs by the name of fo many acres a^ua 
mperta^ becaufe it is not like a pond where die very foil is the 
property of another; but thi^ is only a freedom to hfh in that river. 

The Court. It is admitted by the Counfel for the defcndant>. 
that if this fine had been levied, and a recovery fuffered, in purfuance 
of a former agreement or covenant for a valuable confideration, 
and that it had appeared to be the intent of the parties to pafs the 
whole eilate by the name of one hundred and forty acres, in fuch 
cafe the whole would pafs. Now here the jury has found that the 
whole eftatc eptailed, Was computed in the county to be one hun*. 
dred and forty acres ; and it will be difHcult to apprehend a diffe¬ 
rence between a covenant for a valuable confideration, and a volun. 
tary covenant; for it cannot reafonably be &id, that ^he fame 
words fhall pafe all the lands in one cafe, and fhall not pafs the whole 
in the odier cafe, efpecially when the tenant had it in his power to 
pafs it as he pieafed. 

But THEY HELD that an ejeeiment would notlieof a fijhery {a) \ 
fo the defendant have judgment as to that matter. 

' But becaufe the'Chief jrtTST*iCE who tried this caufe, did be¬ 
lieve that the defendant was fuiprized by the finding of the jnry, 
that the whole eftate tail was computed inihe country to be one 
hundred and forty acres, they would not tie him down to this 
verdi(9:, but admit him to bring a new cje£lmcnt to try the truth 
of that matter, and that they would confider of the judgment until 
next Ternii but recommended it to the parties to agree in the 
mean time. 

4 

(4) See Flerbert o, Langbanc, Cro. .. only • biR that it wih 

Car. 492. that an ejcAment will not lie lie afm eeeftrta, 

in fuch a river, becaufe it is 


Cafe 188. SerleBarrington. 

Thurfday^ l8 k 725 » 

■jfe' debt by an 'T'HIS was an a^lion of debt brought by an executrix upon^ 
sittcutrix en a old boTid for money due to the inteftate ; and uport ayfr bf f 
bdad of thirty- bond, and the condition thereof, it appeared to be dated, in tl^ 

UVeyear^ftand- . * ' 

’ if the defendant plead fe/v!f ai ditm, and rely upon the pnAimption of law that the fcolfd is paid, 
! being more tluin ^my years old, the piaiDtiff may refhtt tl»t prefumption by /hewing an indorfement 
tf the payment of inttreft for ohe year, «fter the bwd was nine years old, written in the hand of 
thrteftator.—S. C Eq. Abf. 414. S,C z. Stra.SxS. S. C.z. Ld. Ray. 1370. S.C. 3. Peer W^ns. 
lof, S. C. 1. fiw>. i*. C. 535. 6. Mod. aa. a. Burr. 434. 4. Burr. 1963. x. Term Rep. *-?ot 

• ninth 
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ninth year t)i fVilliam the Thirds which'vys? thirty-five years paft; 
and thereupon the defendant pleaded ad diim y upon which 
they were at iflue. ; 


Setta 


Bakrikotok. 


^ At the trial the defendant offered to prove thc^ifiue by prefiimp- 
tion (/. e.Ji this being a bond of more tl»n twenty years fianding, 
agd no intereft being paid in all that time, it muft be prefuineJ 
that tile principal was paid on the day. 

♦To encounter this prefumption, th^ plaintiff offered to give * f 2179 3 
another prefumption in evidence, and that was an indorfement of 
the payment of intereft for one year after the bond was nin^ years 
old, whicli indorfement was writfen with the tcftator*s own 
hand. 


The quESTioN was, Whether that fhould be given in evi¬ 
dence at the trial. 


It was proved that after the death of the teftator, this bond was 
found amongft his papers, and that the teftator was efteemed an 
hone ft man. No evidence was given to prove, whether the in¬ 
dorfement was made by the obligee or obligor, or that this iiidorfc- 
ment was ever feen by any perfon. 

Uport which the plaintiff was nonprojpd, 

Pratt, Chief Ju/llce^ ordered,- that this matter fhould be re¬ 
ferred by way of a cafe ftated for the opinion of the Court. 

It was argued for the piaintijf that though it is a general 
rule, that no man can be evidence in his own faufe, yet where the 
neceflity of the cafe requires it, hft fhall be a witnefs i as on the 
ffitutc of Winton^ where the perfon robbed is allowed to be evi¬ 
dence for liimfelf to'prove the robbery ; fo where a fervant is 
admitted to be evidence to prove the delivery of his niafter’s goods 
to a carrier, though at the fame time he fwears to difeharge him- 
felf i and this is from the necelfity in fuch cafes, becaufe probably 
there may be ho other evidence to prove thofc fa< 5 ts. Befidcs, in 
this cafe, the indorfement being of the inteftate’s hand-writing 
fhould rather be given in evidence, becaufe if is to prove money 
paid in difeharge of what was owing by the defendant; and it 
would be very hard to require any other proof, becaufe none can 
be had of fuch tranfadions but his own indorfement j and the 
allowing it to be given in evidence is not an admitting it to be a 
fufficient proof for the jury to find for the plaintiff, but to let 
it have its due weight, that they may confidcr upon the whole 
merits. , 

It was insisted for the defendant that this fhould not be 
given in evidence, for if it fhould, it will be in the power of any 
man who can get an old bond into his poffcffion, to charge the 
obligor again (after the moilby paid) by making fuch an indorfe- 
ment; and it would be as unreafonable and as inconvenient to put 
Ae defendant to prove the money paid after fo long a time of ac- 

Y 3 quiefccnccj 
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If 8f >i.y;4 'q^efcence, as it would be to-^ut f the plaintiff to prove an a£lu^l 

Ji turn trial can- FoRTESCUE and RAYMOND, ^jujltcesy were of opinion, that 

BOt be granted this cafe ought to be judicially brought into court by demurrer^ of 
aftCTdieplaintjff by fotqe otbec proper method; for the plaintiff being nonfuited, 
^ been non- there is no caufc now it) court; and fo whatever juclgrpent is gif Sri 
^^t^record! extrajudicial; and becaufe fuch judgment will notdeter- 

mine the cafe> 'thcy^at Ijrft were unwilling to give any judgment. 

Wilf'j 6 indorfement made by the'obligee charges himfclf, 

’ ’ but if the obligor fhould get the bond into his poffeffion, he may 

CowjSf484, make as many indorfements. ds he will, and by that means wrong 
j.T^Rep.*! the obligee of all the intereft ; and they were of opinion^ 
that this indorfement might be admitted in evidence; for it is the 
daily pra^ice to rhake fuch indbrfements on bonds, and generally 
at the requcil of the obligor; and this is the beft and fureft evidence 
of the payment pf the money, becaufe acquittances and notes may 
be loft, whereas indoriements will continue as fo many brands on 
the bond into whofe hands fo-^ver it falls, as long as the original /.v« 
which creates the charge ihall continue. 


Pratt* Chief Juftice, faid, that at the trial he inclined to be 
pf opinion that the indorfement ought not to be received as evi¬ 
dence ; becaufe it would leave too great a power in an obligee, iu 
whofe 'cuftody the bond always remains, to make fuch indorfc* 
ments whenever he thinks proper : they may be made at any time, 
and fo no bond can ever be prefumed fatisficJ. 


^'HE Court fe^cmed clearly of^opinion, that the mnprofs 
3t be fet afide; yet a^udged to fearch precedents (a). 


(tf) Lyttiiton, FonrEScwE, and 
Raymond, ’JujHctSf were of opinion, 
that it ought to have been fubmitted lo 
the ceniideration of the jury, S. C. *. 
Stra. Say. but the Court wire bf opinion 
that the nor.fiut being recorded, the jilain- 
tiff was out of court, and therefore a new 
trial could not^ be granV'd. But after¬ 
wards a new a^icn was brought on tiie 
fame bend, which was tried beforeR ay- 
MON p, Ctief jfjyice, Who admitted the 
lodcifcincnt to be, re.’id in evidence; 
S. C. %. Ld. Ray. 1^71. and other evi- 
dqice being ^ven to in<iuce the jury to 
heltevf the bond was not latished. 


there was a ferdidl for the plairtifT, S. C. 
3. Brown C. P. 53C. upon which a bill of 
exceptions was tendered and figned, and 
judgaitnr given for the plaintiff, which 
judgment was afterwards affirmed by the 
Heufe of Lords on a writ of error, S. 

3. Bro. Ca. P. 53S. But it is a generalrule, 
that %fter rwr/Vy years, and no intert^b 
paid during that..time, a bond lliafi be 
preffimed^to be (atishtd, unlcfs (bmc tiling 
appears to' Wcfwer tliat length of time, 
Humphreys V. Humphreys, 3. PeerWms. 
397. See alfo Ofwahd i/. Leigh, i. Tena 
Rep. 270. 


^ . Manning Turner. 

Judgment •- yT MOVED to fet aftde a judgment againft the bail, fortha^t 
the hail ,» .the principal.furrendcred lumfelf the fecond day of May; and 
ftven days afterwards gave notice thereof to the attorney for the 
qie podm' plaintiff, thai: he bfid furrendcred hirafelf on tjiat day before JuJitej 
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♦ 

'Tracy, and two days afterwards he gave notice that he had fur- 
rendered himfclf before JuJtice Powys, and all this before the re¬ 
turn of the fecond fcire facias. 

It was said on the other Jide^ that though notice was given 
to the attorney, yet by the expreis rule of this court, the bail are 
not! ditcharged until the bail-piece is marked, which was not done 
until after the return of the fccond yirir^ facias, * It is true, there 
is an exoneretur entered now, but that was aftef the fighing the 
judgment. 

To WHICH it was replied^ that •admitting the fa£t to be as 
before-mentioned, yet the judgment ought to be let afide, becaufe 
■ the p2aintiff*s attorney took the bail -piece from the Judge’s cham¬ 
ber, but did not leave it with the proper officer j but as foon as it 
was left with him, the attorney for the defendant entered an ex- 
cneretur-i fo that it was the plaintiff’s fault that it was not entered 
Iboner. 

This matter being referred to the master, he reported, that 
the principal furreii^Med hiinfelf on the fecond day of May^ and 
notice was given to the plaintiff’s attorney, that thefurrender was 
before fujiice I'racy on the feventh day of May^ and two days 
afterwards that it was before f ufice Powys, and the bail-piece 
was dilcharged on the fourth of the fame month, and that the fecond 
fcire facias was returnable on the ninth day of May^ and that the 
plaintiff’s attorney took the bail-piece from the Judge’s chamber, 
and kept it for a confiderable time; and that there was not fifteen 
(days between the tefe and rcLurn pf the feconH fcire facias j nei¬ 
ther was it four days in the office. 

• 

Atid npon this repdrt the judgment was fet afide. 


Wild againjl Hardings 

A RULE was made to difeharge the bail, on a pretence that the 
principal had fur rendered bimfelf before the retupi of the fe- 
con^ fcire facias againff tbb bail. 

It was moved tq difeharge that rule for two reafons: firft. 
For that if there was any fuch furrender, the plaintiff’s attorney 
had no notice of it; and fecondly. If there hud been notice, the 
defendant’s attorney fhould have brought the bail-piece before the 
Mafter to have it difehafged,. other wife it is no furrender by the 
exprefs rule of this court $ and neither of thefe things being done, 

. the furrender is not reghlarj and therefore the bail are not dif- 
charged, there being no exoneretur entered on the bail-piece, not 
that the plaintiff owned the furrendef was made in time. 

The Court. It is the pradic? qf the Court, that the ba^ 
arc not difeharged without entering an on the bail-piece, 

on notice given of the furrender; but if the defendants did not 
give notice, it is an irregularity whiejj will not be fupplied by the 
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Court without paying coib $ but if the bail furretideredthe * pirfiiK 
cipal fairlv, though not ftrt^ly regular, they ought to be favoured, 
and are indulged by the Court to furrender htai at any time before 
tae itturn of thefccond fcire facial } now the quuffioii in this cafe 
is, Wlwthtr the princip!|l did furrender himfelf before fuch return ? 
and the bed evidence of that matter is the bail«piece } but if he did 
furrender himfclf, and gave notice, he ought to pay cods unttfthe 
bail'picce was marked ; for he is to take notice of the tacQneretur% 
and not of whaf the attorney for the plaintiff told him. 


Goddard againji Gilman. 

'T^HE plaintiff brought an action of debt in Londen^ and had 
* judgment, and fued out a fieri fadas dire^lcd to the dieriffj 
without a tefiiium fieri fi.ciai into London^ by virtue whereof the 
defendant’s goods were taken in execution in Mtddlejex\ and be* 
caufe this was done by an original fieri Jaciai without a tejfiatum’^ 
.the execution was fet aiide 4s iircgular. 

The plaintiff nowmoved, th?t, he having a judgment with a 
releafe of errors, the gc«<ds might remain in the Iherift ’s hands, 
and not be delivered to tne defendant, who was a po ranan, for 
by that means the plaintiff’ would lofe his debt. 

The t. OURT. When the execution is fet afide, as it was in 
this cafe, the goods taken muff be returned, becaufe there can be 
no colour for the iheriff^ to detain them {a). 

* 

{a) The hke rule via< made in Mi. 'fheriff he had executed the firft writ, 
efudmas Term loilowinf, m the caftof and afterwards he execuud the othi^r 
White V Com^^all, where an aftton was writ; but the execution was fet alAie, 
la.d in one county, and the plaint IT had becauA: the fliK writ being executed, the 
judgment, and took out a ^<ri fuuu di. fhenff could not regularly i^xecute thf 
re^d to the (heriff of another county, otlicr. — Nots to tbt fervtr rxluien-^See 
without a ujlmumt Ve. aitei wards, the alfo Brandi <0 Mear., 3. Term Rep. 3SI. 
plaintif *!i attwney perceivu^ this mif. Mtlftead v. Coppard, 5. Term Rep. S7S* 
take, Aied out a tfiuttm ftr$ fttm into and Copperthwaig w. Owes, T4rai 
(bat county i but beiuf. it came to the Rep. 657. 

0 

♦ Fry againft Carhe. 

A CTION OK THE Case for tfade fcandalous words: ** Fry** 
^ ( the pUintilF) “ hsid i/je Pretender's piftur^ in his rooms ™ 

I fow bii?a drink his health, and he foidmt he'* (the Pretender) 

» had a right to the crown.’* 

, « 

It was moved in arr 0 ^iudgmnU that thefe words no^ 
adionabk. 

J kt THE CovR j would not fuflKsr the defendant’s Counfel to 
ft on It, for that they aU held that the words were aAjppable. 

And fo the fly nt i ff had hie judgment. 

TV 
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The King againfi Sir Charles Holloway. Cafe 

'T^HE COURT was moved for leave to file an information againil infmTnation 
^ the defendant, who was about fifteen )fears old, and a fctiolar ga nft a fciwol*. 
at IViniheJier-Schooly for affaulting, beatidg, and challenging, one for aflauk. 

a clergj, man, who was then fecond n alter that Ichooi, 
for no other caufe but that the laid fchoolniafter reproved the 
defendant for fomething done at fchool. 

A rule was made for the defendant to (hew caufe» 


Smith agatnj} Graham. Cafe 194. 

A RULE was granted upon a motion for a rule to (hew caufe Atu&limeot 
why an attathment (houid not iflue agairtfi one Chaj'e^ a bai> gainil a faKliC 
JilF, for taking infuflicient bail, upon the arreft of one (at the 

1 • .‘rrt. ^ v” I’ll »A‘ tit r fiticnibaj. 


plaintiff’s fait) on a biU of MiddUfex, 


£284] 


Martin agahfi Budgell. 


Cafe 1^5, 


^T’HIS was a motion for leave to file a bill to warrant the pro- ifwant ot ahm 
ccedings in this court after a writ of error brought in parlia filed be aflignai 
ment, and the want cf a bill affigned for erroi j and upon a certio- for enoi, ^ 
rari diredled to thk Chief Justice, he certified to the houfe of 
lords, that there w as no bill filed in Hilary Term, ‘ “ 


It was now moved to file a bill ^ as of another Term. 


certify that 
bill iK'as filed ia 
that Tenij, it 


ihall not be. fileiS 

A rule was made to move die houfe of lords for another certiorarit in another 
and the houfe ordered, ^at the plaintiff fliould have leave to bring 
another certiorari to certify a bill filed of anodier Term. 


3. C. foft. 


Cf IP 

And now this Court was moved, that the plaintiff might have 
leave to file a bill as of that other Ternj? 1^2. as of Michaelmas 
Term, and to enter coutin-uanccs to warrant the proceediugF; the 
like having been done in foe calc of If^imftey Ccrey (a), where, 
in the common pleas, the memorandum i^as allowed to be 
inended, and let right by the bill, it being to affirm tlic judgment cf 
this Court, which had been affirmed on a-v/rit cf error in the 
exchequer-chamber. Now in the principal cafe, a writ of error 
was brought in the houfe of lords, after a bill exhibited in cl'.an- 
fiery finr relief, and that bill difintffed on hearing foe caufe ; for 
yvhich reafon this Court ought to do anything in their power 
to fuppprt fois judgment^ e^ecially fince foe merits are entirely 
againff the plaintiff in error, ofoerwifo he would have been re¬ 
lieved iti equity. 


E contra. This motion is imprbper, bccaufe the want of a bill 
filed in fuph ^ 'I'erm was aifigne^ for error in the houfe 6 i lords, 

M See pQft. ^ 69 . 

and> 
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|nd that was ceiti6ed as of that Term by the CniEr 
Justice : therefore a bill of any other Term will not warrant 
*!*'v this proceeding; for the memorandum in this declaration 
refers to a bill of Hilary 'Term^ which cannot be warranted by a 
bill of another Term,'and by entering continuances ; and though 
the judgments in the common pleas are fupported by origii^s of 
former Terms by entering continuances, it does not follow that the 
like may be dgne in this .court ; for in the common pleas, th£ 
MEMORANDUM in the declaration is always general, without 
refeiring to any certain Term, as dius, alias prout patet Termino 
** Pafehofy &'c, but in this court it recites, that the bill was-of 
fuch a Term, viz, “ Memorandum, quod alias-y fciiicet-, Termino 
Sanifi Michaelis (the plaintiff) protulit quondam hillapifyanu** 
Now if there was no bill of that Term, and the plaintiff fliould get 
judgment, it ought to be reverfed for that reafon. Befidcs, where 
the want of abill is affigned for error, the Court may indulge the 
plaintiff fo far as to give him leave to file one ; but never after 
THE Chief Justice has certified the want of a bill of that 
Term, and the record clofcd. This being a judgment upon a 
demurrer, the want of a bill is certainly aflignable for error, and it 
p f 285 3 ^ caufe* to reverfe a judgment; and this appears by the 

^ ' ftatute made for the amendment of the law (a) i by which it is 

enacted, “ that all the ftatutes of jeofails lhall extend to judgments 
“ by confeffion, nil dicity ;** and no fuch judgment (hall be 
reverfed,” fo as an original writ or bill is filed ; which imports, 
that if no bill be filed the judgment (hall be reverfed. Now if the 
plaintiff might have leave to file originals and bills at any time, 
.it is in vain to afiign the vi,^ant*of them for error; but it is plain 
this cannot be dpne al^Rny time, becaufe THE filazers will 
make them out j^fter two Terms without application to the chan-> 
eery ; and then it is allpwcd upon fome ei^uitable circumffances,^ 
but no( otherwife* 


And THE Court Teemed to be of opinlop, that this mdtjpn was 
improper after the want of a bill filed in that T 4 rpi certil^ 
by die Chief J^lice 


{a) 4. St 5. e. zS. 


( 4 ) Sec poft. 36?, 


Gafc igfif The King a^aitrft The Parilh of Sr. John the 

' Saturday^ 22 1725. 

ifanappi-entlce ^WO JUSTICES, by an order, removed Elizal^eth and Jnnt 
jktvt hit mafur A ly^rttn from Suyohn the Baptifly within thd borough of the 
iA^n?l<^ge the County of J^ilUy^ to Bijhops Cannings, 

^ nights with biifather in another pariflt^ he does hot gain a fettlement in maftcr’s parilh, although 
Ills lod^ng with bis father is psid for^jr thrnwAer, inpurfuance of a covenant in the indentures, 
hut he gatn« a fettlenient undtr thWlhSdisat^ the father's parifh.—S, C. a. Ltl. Ray. 1371. 
^ C. 1.Stra. 524. S. C. Sett, dtRem. lap. S.C. Fortef, 3*:.6, C. Foky, 2Zo. 





Upon an appeal to the quarter-fe^onsy the order of the two THsKiNfi 
j iiftices was qua(hed,and the paupers Were fent back to the ? 

Baptijly as the place of their laft legal fettlement} which orders 
bci/)g removed into the king’s bench by certiorari^ the order of ‘ 
fel&ons ftatfd the facl fpeciajly thus : 'Jcifeph IVarren^ junior> 
fathc^ of the faid Elizabeth and Anne Warren (who arc remoyed 
by th^ order),'* was born in the chapelry of St, JamfS', and after¬ 
wards, on or before the twenty-fifth of March 1712, yohn Powell^ . 
of the parifh of 5 /. John*St hofier and ropeftiaker,*hired the faid 

? ofeph Warren as a weekly fervant, and paid him wee^jr, 
bfeph Warren ferved him two. year,s and upwards .in manner 
aforefaid. By indenture dated on or about the twenty-fifth day of 
March 1712, and executed two years after the date,|thereofi he 
was bound an apprentice to the faid John Powell^ in which faid 
indenture are contained two covenants in the words following, 

•vi%. “ And the faid jefeph Warren the father doth hereby, for' 
himfelf, his executors, and adminiftrators, covenant and agree to 
“ and with the faid 'John Powell^ his executors and affigns, that he, 
the faid Jofeph Warren the father, his executors and admini- 
“ ftrators, (hall and will, at his and their own proper cofts and 
“ charges, provide and allow unto and for his faid fon fufficient 
and necelTary meat, drink, wafliing, lodging, and apparel, and 
alj other thiiigs fit and convenient for an apprentice of the faid 
“ trade, during the laft five years of the faid term. And the fiiid 
“ yohn Powell for his part, doth hereby, for himfelf, his executors, 
and affigns, covenant, promife, and agree to and with the faid 
« Jofeph Warren the father, his executors and ad|iiiniftratocs, that 
« he, the faid John Powell^\x\s executors and aljigns, £hdl and will 
well and truly pay, or caufe to be paid, unto the faid Jofeph 
Warren the father, hie executors and adminiftrators, the fum of 


two (hillings and fixpence of lawful money of Great Britain by 
the week, weekly, during the third year of the faid term of (even 
years, except fuch time or times as he the faid Jofeph Warren 
^the apprentice (hall by ficknefs or any other accident be unable 
<‘*to work Ht the fiiid trade; and three (hillings of like money 
aforefaid by the week, weekly, during the fourth ycarof the faid 
term; and three (liUlings and fixpence of like money by the 
week, weekly, during the fifth year of the faid term; and four 
(hillings of like money by the week, weekly, during the laft two 
“ years of the faid term of feven years (except fuch time or times 
of inability as aforefaid).’* In purfuance of the indenture^ 
Jofeph Warren began to ferVe die faid Powell in his open (hop in 
the faid pari(h of Su Jotitfi^hyA had his meat, drink, walhing, and 
lodging, during all the tltec,'with his father in 5 /. other 

.^han on market-days and Satutdaysy<N\ict\\ he received his meat and 
drink with his mafter in St. John*s\ but that he never lodged one 
night with his faid mafter, or elfewhere,in the parifti of Su John^ 
during the faid apprcnticethip or fervice aforefaid. And further, 
it was fworn on behaif of St. James *that the.fiud monies payable 
fq (he faid fatlier by virtue of the (aid indenture were paid accord- 

. ■ • “gir? 



Yki tng|^9 and were in Ueu coniideration for his maintenance and 
lodging as afore&id. The (e£lbns therefore qua(h the faidorder^ 
being of opinion, that the pauper gained a fcttlcment in St, John*s 
eaaluVViw. by the apprcnticeihip (a). 


(a) The eoiire of king's bctieh qaaihed 
the o«der of t«lfions« they beingofopiniwit 
thatbiixfin^ uiQ ferving aUme is not fuf> 
ficirnty but chat there muft alio be aq 
gam » fettlem^t by appreo- 
ticeijup, S. C. T. Stra. $94. S. C. a. bd. 
Rag< >37t> the words of the Ibtute 
f. MT//. & Miuy, c. xj. f. S. Jbeing, 
that if any perfon (hall be bound an 
** apprentice |)y indenture, and iniaiit in 
ff any tov'n ot pariih, fuoh binding and 
*• hAeiitancy ihail be adjudged a good 
4 * fettkinent.'* S. C. Conft's Cott P. L» 
% 'Tol. 563. pi. 503. f Rex V. RadcUffe, 
Strange, 6o- i and therefore if an 
apprentice ferve in one place, and refide 
at anotlter, he gains a fettlcment at the 


place where he rcfides forty days, 

St. Peter's, z. Conit, 565. in 

the above cafe thd' Court hSld the 
patties fettled in St. yamcs% S. C. Foley, 
tic. S. C. Sett. & Retn. lao. and the 
reftdence Urall be token to be where ho 
fleeps a-nights, Rex v. Callleton, Burr. 
S. C. 569. Rex V. Chick, Burr. S. C. 
ySa. i and therefore if an apprentice live 
With his ntallcr forty days in one parilh, 
and then forty days in another parifii, he 
is fettled in that panih in which he llceps 
the laft night, Rex v. Brighthchnftone, 
5. Term Rep. iS8.~-Sce alfo Rex v. 
I.OWC&, Burr. S. C. 815. and RiX «w 
Holland, DoogL 6 $€k Cald. ts8. 


Cafesqy. The King agalnji Cracker. 

The defendant 'T^HIS was a motion for a rule on the under-ftierifT of Cornwall^ 
was found guUw X jp execute a capias pro fine impofed on the defendant Cracker \ 
formation*^ nal that he might mak? the return immediately, and attend with it 

two of a y»o in count, or otherwife fiiew caufe why he has not executed it. 

This was found guilty upon an information in nature of 

mayor, ^ fo** ufurpinfe the office of mayor of Tregon^fy in 

mi fined. * Cornivaily for fbveral years i^cceffively. , * 

• f 286 ] And now a rule was hiade, that the (heriff ihould return this 

Wlit within ten days, or Ihew caufc why an attachment fbould not 

gd againft him. 

• 

But the (herilF brought Cracker in on dje day the wiit re¬ 
turnable, and 1^ was committed to the king’s bench prifon until 
the Courik fhould confider what fin&to fet on him, which was fuf- 
peuded until the I'erm following; and a rule, was made, that be 
Biouldbe carried down to Tregony^ at the next eledlion-day for a 
mayor, in order to proceed to an elediiun, which was done j and 
upon a mandamus dire( 5 led to him for rbat purpofe, viz, to ele^ 
and fwear a new mayor, he returned, that T. 6'. was duly elected 
m;^yor, and that he was willing to fwear him into that office. 

BfU he having anibchaved himfelf fn this ele^ion, there being 
no more than two who voted for the new mayor, who wds unwU.. 
ling ta tidee the office upon himielf, left he ihould be profecuted 
upon an informatitm for ufurping tiie office, he refufed to be fworn} 
/o tills continued mayor ftill, having been mayor, though 

he was fix months Ia’ prifon. 


And 



Triiiitf Tc^> lo^ deof ii?& R. 

And for this mifbehaviour he was found guilty, and fined two 'i'"* KtwSi 
hundred pounds, and to ftand committed until he psud it» 


_ -m 

The King againft Pyke. 

A RSJLE wa^ made for the defendant Pyke^ and one ^rideux^ tq 
fhew caufe by what authority they claimed to be capital bur- 
gefles of the corporation of, 6 cc. and another rule fpr an informa¬ 
tion in nature of a quo warranto againft this Pyke and one Harrifon 
(the two contending mayors), toihew caufe by what authority tliey 
claim being mayors of the corporation, dec. 

It v/as now moved to make both thefe rules ablblute. 

It is true, the defendants have fworn that they have been four¬ 
teen years in poflefEon of the capital burgefs-fhip, under a pre¬ 
tended eledlion of them into that office ; but fince the election of a 
mayor very much depends on their being duly elected burgefics, it 
was infifted, that the Court v/ould grant this information, as they 
did in the cafe of the corporation of notwithltanding along 

acquicfccnce. 

E contra. * The objection in this cafe is not like that in die 
cafe of the corporation of Penryn, becaufe here was fourteen 
years peaceable and uninterrupted poffeilion, therefore the rule was 
difeharged as to them, and that no information fhouM be granted, 
but that the rule (hould Hand againft Pyke and Harrifony die con¬ 
tending mayors. 

And an information in nature df a •quo warranto being granted 
tigaigift them, 

It was faid, that upon the trial of that information, and if the 
Court {hould deny to grant an information againft the capital bur- 
gefles, they will contend that the profecutor cannot give any dif- 
ability of theirs in evidence, and therefore would be good w'itnefles 
againft hint; 

To which it was anfwcred by the Couht, that the fight of H 
Rian (hall not be tried in any collateral a^ion to which he is not a 
party, - therefore the difebiMty of P'rideux cannot be given in evi¬ 
dence on the trial of this iiTue fo the rule againft him as capital 
burgefs was difeharged. 


Cafe 199, 

Information not 
granted where 
there has been 
a peaceable poC> 
fehion oi bur¬ 
gefs-ihip for 
fourteen years. 


See «fiie Ratutc 
3a. Gtai. 3.C.' 58. 
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See Rex 
Stacey, i. Term 
Rep. I. 

£fptD.Dig. 6)$.' 


The King againft .The Parilhioners of Wilby. Cafe 199. 

T |P0K^‘A motion to quafb an order of fetdementraade by two If aman build a 
^ iuftices, and which was confirmed upon an, impea! to the ^ornge upon a 

leflions, the cafe appeared tobe thus , any licence,and 

after thirty years enjoyment die pofleffed, his heir at law gains a fetdement by refiding forty days in fuch 
•ottage afti!-r his death.-~S. C. Stra, 608 . S,C, a A&d^ 5 . 19 . Viccr, sya. 



jnx KtHQ " Qne Humphry Cart^ about thirty yearslaft paft, built a cottage 
in the parifli of & on the Vjrafteof a m^Lnor belonging to the £< 2 .r/ 
tiituMwixi € blit without aiiy licence or order fo to do, and H# 

e» Wt&'sY. enjoyed the fame during his life, without any other right, and then 
died, leaving iflue Eli%aheth^ his only daughter and heir, who 
intermarried with who with his wife Elizcbethyhtm^ 

feiftdof thi§ cottage, fold it to John H'tlly for thir.^ pourid5€(tf)t 

The queftion was, Whether tHis marriage had gained a fettle- 
tnent of John* Darby the hufband. 


., WAS INSISTED, that it had not, bccaufc the father of FJi%a-^ 
hethy the wife of this Z)<2r^S had no fettiement there, for liis entry 
was by dijfeijin, which gains no letilcmetit; and if the father had 
none, his daughter coUld not have any fetilcnient there. 


But THE CouiiT were of another opinion, bccaufe thirty years 
pofleffion is a good title agalnlt the ioid of a manor, by virtue of 
tlie ftatute of Limitations, if heiliould bring an cjedlmcnt to recover 
V 288 3 (^)‘ * IJefides, Elizabeth^ t\\c wife of this 

' and daughter and heir of Humphrey Carr, was in pofieflion by 

defeenty which is a good title againil any cfchcat the lord might 
have at common law, and therefore her hulband gained a fettici 
ment by this marriage (cj. 


(if ) See 9. Cn. I. c. 7. f. 5. 63*. Rex v. Rwttor, liurr. S. C. 631.; 

\b) Stocker v. Ecrncy, i. Ld. Ray. ar.d Rex v. Brunjiw^ii, z. Bolt’s V. V. 
741. 657. pL 567. 

(c) See Rex n. tiarway. Burr. S. C. 


:,t?Ca(e200. CrofieTalbot. 

■ Apttlbn wliois behalf of the defendant, to fet afide the bail-bond 

as given upon his arreft, and that common bail might be 
^ fin^t of an accepted for him j and he obtained a rule to ftiew caufe. 

not protcAed His affidavit ffiewed, that he was retained as valet de cbamire*o 
iwn anreft. . Hoffinany the Duke of Holjlein's refident here, it twelve 
pounds twelve fnillings per annum wages, and ten millings a*w^k 
board wages j and a certificate of this was produced, under the 
Refident’s own hand; but it did not appear that he either lay iii lhe 
houfe, or ad:ually executed the office. 

The Court held, that he ought to be a domejiic fervant^ and 
really to execute the dutv of his Office, and that being a mere 
nominal fervant was not (ufficient (nt). • 

And they difeharged the rule. 

A great many cafes have been fince determined upoh the fariie 
principle; but it was in thofe cafes hohlen, that the idea of a 

(«) Where a perfon docs not execute to have the benefit of a proteAion, tfie 
, the office fo'f whiciv he hath his certificate, Court tvill not endut e it. Barnard. K. A 
but only gets hlmfeif entered upon the Ui 79. .See id 401.—-Hqt t to/ormeredirm, 

domefti^ 



.Trifiiit^Tcrm, ro. R. 


4omeftic fervant.was not confined to hU lying in the foreign 
minifter’s houfe, provided he is a real ferv^t to hini) and adlualiy 
performs the fervice 


CroSSS; 

ag^nji 
TAfcSdijr. , 


. {a) Sec Crotius De Jure Belli ct Pads, Bath, 5. Ban* 1478. Makchi Carolina's 
bk. a. c. 18. f. 8.5 the ftatutc 7. Cafe, Wilf* 78. Holmes v. Gordon^ 

c. ia.; and the cafes of Evans v. Kiggs, Cafes T. H. a. Lockwood v. Cofgame^ 
a. StriCl,797l‘ Ld^Raym. 1514. Wid- 3. Burr. 1676. Tidd’a Praftice, 4a: 
jnorev. Alvaros, Fitzg. aoo. Hcathficld Hopkins v. Dc Roebuck, 3. Term Repv 
V. Chilton, 4. Burr. 2015. Poitiers v. 79. 

Groza, i. Blatk. Rep. 48. Triquetv. 


. Seviniack againfi Marfhall. Cafeior, 

'T'HIS was an action brought againft an adminiflratrlx, who Plea by an ad- 
pleaded, that (he had not all’ets die impetrationis brevis origi- miniftratri3y« 
nalisy when the adlion was brought by hilly and not by original j 
and for this caufe the plaintiff demurred, and had judgment. 


The King againft Smart. 


Cafe 207 m 


U PON A CERTIORARI to removc an indidlment, the defend- The eftreatingt 
ant entered into a recognizance to try it at the next aflizes, recognizance 
which he could not do by reafon of the indifpofition of fome wit- ^utthe^fei^ 
JiefTeS. antcouldnotget 

' And this appearing to the Court upon affidavit, it W'as moved to vvw *fildk* 
Hay the ellrcating of the recognixance : " Seeftat 4 G # j* 

Which was granted upon payment,ofcofts, and entering into ac. 10 . for the 
^ule to try it at the next affizes following, efpecially unce the 
profbeutor can get nothing by the eftreat of ffie recognizance, but 

sow he gets his coifs. ed into the ex- 

chequer. 

*C 


* Paterfon againfi Dyer. Cafe 203. 

A DECLARATION was delivered in Mchaelmas 7Vr/«s a judgment by 
and rules given for pfeading according to the courfe of default ihail not 
court j 'but the defendant making default, the plaintifPsbe impeached 
attorney figned judgment, and gave due notice of executing a writ 
of inquiry. . defrnceuponthe 

., The defendant appeared at the time and place, and made de- wquinr*- 
fence. 


^ But fome time idterwardf be would impeach the judgment; but it 
Was not allowed, becaufc he had made defence at the executing the 
writ of inquiry. 


Anonymous. 



Ahbriymbus. 

lllliiife tte de- ^HE DEFENDANT had leave to plead de novs withinfour days^ 
injdwoBghtto * within which time he ought to have pleaded in chief ; but 
l^iacbkf. Qf jjg plcadeo an outlawry of the plaintitF in difability, 
&c. and thereupon the plaintiff ligoed judgment for want of^plea 
in chief within the four days. 

And this waS held regular. But upon payment of cofls, and 
giving the plaintiff judgmeiit in debt for his fecurity. and bringing 
twenty pounds into court, ^id pleading to iffucr immediately, the 
judgment was fet afide. 


Cde20^« The King agaUijl Purfell. 

The Court wH! 'T'HE DEFENDANT being prolecuted for oppreffing an honeft 
psmtaBKuow/ * mail, under colour of a warrant of the Chief Justice, 
was ordered to anfvvcr upon interrogatories ; and ujion his exa- 
mination he forlwore himfclf, ahdAvas iudided and convidled of 
liiipriae. perjury* 

And now he moved to fet afide the convidlion, it appearing 
upon affidavit he could not be ready to make any defence at the 
trial. 

And upon this motion the verdidl was fet afide upon payment of 

^ - - coffS) and entering into a rule to try it forthwith. 

• [290] 

Cafc2o6, Adclifon a^ainft Paterfon. 


The bail cannot Charles Fountains was arrefted at the fuit of the plaihtilF, 

pl^d the mtf- ^ and the bail-piece was thus marked: “ PlTRtis FouNTAiNi 
nomw of the « fraditur in ballium^ &c. qui arrejlatusfuit per* nomenCAKOtl 
in a* « FouNTAiNEj” and in the recognizance of bail it appeared) 
^ t ha t they were bail for Peter Fountaint» r 


■ 'Ok. 

And nqw upon a feire facias brought againft them) both 
principal and bail plead this matter iti abatement. 4.^ % 

It was moved to fet afide this plea, becaufe the bail cannot 
this in abatemeiit \ bcfides, the principal aiid his bail cannot jtih 
in one plea. ' 


The Court was of opinion, that the bail could not plead thijl' 
mifnomer in abatement, though the principal might. 


So a rule was made for the dcfendat'jt to anfwer oyer* 


Springett 



TPerm, lo. Geb. i. In B. R*. 


Springctt againjl Chadwick. CaTeio/;, 

"t’NDEBlXATUS ASSUMPSIT for feveral things clue to the a mfcannotbi 
plaintiff; to which declaration the defendant pleaded in bar, pleaded in bar ta 
that he gave a note of twenty pounds to the plaintiff in full fatif- 

feaioi,ofthe4ebt,&c. 

* ^ Dyer, 75. 

And upon a ciemurrer to this plea the plaintiff had judgment, ®- 44 * 

bccaufy a note thus given is no difeharge of "a Jcbt*or a duty. 

aC i. 4. Mod. 42. Stra. 426! 2. Wiif. 


Palmer a<;^ahij} Byfcild. 


Cafe 208, 


A RECOGNIZ ANCE was taken before a Judge of the court Recognizance 
of king’s bench, at his charnber-s in Serjra 7 its-Inni in Fleets taken in 
Street^ London^ and afterwards a feire facim \vas brought, direacd 
“ 'f'o the fheriff of MlddkfeXy* without mentioning that the recog- 
nizance was enrolled. 

And now it was moved totpiafli the proceedings on this fetre 
faciasy becaufe it will not lie into Middifx upon a recognizance 
taken at a Judge’s chamber (./}, 

And THE Court was of that opinion ; but that if the recogni¬ 
zance had bcc*n enrolled, the feire fa. ieis would have been good, 
either into Londm or to AliddUicXy ut the election of the party i 
but if not cniolledj then i: lies into London only. 


(.;) Allen', 5. • 


Clerk again ft Dier. Cafe 20^. • 

I N AN ACTION ON THF CASE for thcfc words fpokennegatively, Words negti 
uiz. “ I never came home and poxed my wife j” tively fpokeif,' 

not a6tionaolc. 

The plaintiff had a verdia. , Com. Dig. ‘ 

But the judgment was arreffed by the opinion of thi? whole 
CoUrt, for that the words were too loofc to bear an action, # r *5" 

*[2913 


* Saladine againjt Sir Jacob Jacobforii 


Cafe 210* 


DEFENDANT was one of the directors of the a- 

* Company^ and the plaintiff had obtained a judgment againft a dircOor 
^him fora thoufand pounds^ By the ftatute y.Geo. i.c. i.f. 5. twarj^^fet a- 
* it is enacted) ‘‘ That every diredtor, &c. (hall deliver on oath, y,jje. 

** before one of the barons of the exchequer, before 25th March 
“ 17 21, two inventories of all the real and perfbnaleflate of which 
“ he was poffelled or entitled unto in his '.>wn right, or of any 
** other perfon in truft for him, &c. which (hall difeharge him 
from the demands of all other perfons ; all which eftatts Ihall 
be forfeited and recovered by virtue of that a<^} and fhail be paid 
Vol*V 1 IL Z ’ “into 



Trinity Term, lo. Geo. i. In B. R. 


SAtADiKs c€ into the exchequer, and applied for the benefit of the South Sea 

agamft Company,'* 

Sir iACoB ^ 

Jacobson. • if moved for the opinion of the Court, whether 

the defendant could avaid this judgment upon his own afildavit that 
he gave in a true inventory purfuant to the adt. 


The Court. All that is required in this cafe^y the fifltute 
is, to give an exa6l and true inventory, and he fwcars that he gave 
an inventory purfuant to the act, fo need not name all the particu¬ 
lars ; and it is abfolutely necellary that his evidence fliould be 
taken, becaufe he belt knows whether the inventory was true, or 
not. So the judgment agahilt him was vacated. 


Cafe 21 


The King Powell. 


TTPON a motion for a trial at bar it was ofi'ered for caufe, 
coitoirt ^ that a jury who had tried this very caufe againfi one yones^ 
/ 3 r ff>^ftd dirccHy againft the charter of this corporation, •uiz. that 
s^**C ante Te- fo’’eigocrs might be chofen to all the offices therein, by virtue of an 
icT. ’ ^ old cuftoni antecedent to their charter. 


tVhtf'.n." a'.'i in 

cli-nt 
fliall fje 


s. c. 3. Bro. IJut the rule for a tri.'il at bar was oppofed, becaufe if it ftiould be 
P. c. 4 z 8. granted, it would very much influence the next cledlion of any 

perfon into any office in this corporation ; befides, this point might 
be brought before the Court by fpccial pleading. 


The Court. Or by a fpecial verdift found at the affizes, 
and directed by the Judge ; fo there is no occafion for a trial at bar, 
efpecially fincc there is nothing jn this cafe to be tried but a point 
* r 202 * in law, Whether an ancient cuftom fliall b« good, and prevail 

againft the cxprels words of a charter. 


.Cafe 212. 


Shelburne againjl Stapleton, 


S. c. ante, 68. 'T^HIS was an adion brought for a penalty contained in certain 
S. c. I. stra. A articles of agreement, wherein the plaintiff covenanted, that 
8*c Bro Ob payment of thirteen hundred pounds to him by the defendant, 
P C*. 89. OH or before the fhutting the book*s for the Chrijirnas dividend, 
S. c. b. Viner, he (the plaintiff) would transfer upon tender or paviwent, &c. afld 



5. Com. Dll'. 
** Plrader*’ 
(C. 53 ). 


the defendant, it ftiould be lawful for the plaintiff to fell the faid 
ftock at the market-priefe, and to retain the faid fum cf thirteen 
hundred pounds; and if there was any furplus, he (the plaintiff) 
was to pay it over to the defendant; but if the Ibid (houldbe 

fold at a lower rate than would fatisfy that fum, then tlie defendant 
was to make up the deficiency. 

And now, upon an action of debt in the common pleas, the 
plalmiff declared and fet forth this agreement,, and* that on fuch a 



Trinity Term, lo. Geo. i. In B. R. 

day, before the (hutting the books, he was at the South^Sea Houfe 
r^ady to transfer, and then and there tendered to transfer, and 
ftayed there till the (hutting the books } and licet he had performed 
all .on his part, the defendant was not there, nor anybody for him, 
to accept the faid tender, or to pay the money; whereupon he fold 
the (lock for three hundred and thirty-two pounds, that being the 
market-price ;*and aifigncd for breach of this agreement, that the 
defendant had not paid the deficiency, fo that^he (the plaintitt) is 
entitled to recover the penalty mentioned in the faid articles. 

The defendant pleaded in bar, that hp made a feofFmertt of lands 
to the plaintift in fatisfailion of the principal fum, after the penalty 
was forfeited. 

Upon a demurred to this pica, the defendant had judgment in the 
common pleas. 

And now upon a writ of error brought in the king’s bench, 

It was insisted for the defendant in error^ that this judgment 
was given for errors in the declaration; for the plaintiff iji the ori¬ 
ginal acdiion had not laid a fufficlent breach of this agreement, 
which was, to transfer the (tock on or before the (hutting of the 
books, See. and that the defendant faperinde was to pay the money: 
now the plaintiff had fet forth, tliat the books were open to the 
twenty-third December, and ^ that he on that day and hour, 
before the (hutting the books at the South-Sea Houfe, tendered to 
transfer the (lock, but did not aver that to be the ufual place of 
tender ; fo that if no certain and ufual place is afligrted for a tender, 
it mull be made to the perfon hiinfeff, unlefs the nature of the thing 
did af^ertain the place. 

• 

Now if a tender is not neceflary, then another queftion will 
arlfe, (viz.) Whether thofc are mutual covenants, or not? for if 
they are, then it muft be admitted that each of the parties may 
maintain anadlion, without alledging the performance on his part; 
for if one covenants to do fuch a thing, and the other covenants 
to do another thing, each of them may have his fnutual* adlion. 
ilut that is not this cafe ; for here the fecond thing to he done fo 
‘-SMtirely depends on the firft, that there is fomc precedent aft to 
be done to intitlc the plaintiff to fuch fecond thing; and in fuch 
cafe he muft (hew that he had done all things by him to be done, 
before he can bring his adlion for not doing the other thing; and fo 
is the cafe of Thorp v. Thorp (a), which was an aftion on 
the cafe on a fpecial agreement, by which the plaintiff agreed to 
/eleafe the equity of redemptibn of a mortgage, and “ all fums of 
“ money and demands whatfoever i” and in confideration thereof 
the defendant agreed to pay feven pounds, &c. and mutual pro- 
mifes were laid ; and the plaintiff averred performance on his part, 
and that the defendant had not paid the money; the defendant 
pleaded in bar, that after the promife theplaintift'had relcafed ** all 

(«) Lutw,a45.—See Vent. 147.177, ai^ Sauad. 319. 

Z 2, “ demands ;** 


againjt 

St/.plctok^ 


• [293 J 
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* 

Siisi rvKME « demands the plalntlfF craved ayer of the relcafe, which was of 
the euuity of redemption, and of all aifions arul demands,” and 
VAVI.XTOK. demurred to the plea ; and it was inlilled to maintain the plea, 
that the plaintift'having laid mutual promiles in this declaration, 
might bring an aiffion for the money before this releafe was 
executed, and if fo, then the releafe is a good bar to the action, 
which is very true in fome cafes where mutual promifes are laid, 
but not in this,, because the releafe was part of the agreement, 
viz. “it was agreed that the plaintiiF ihould execute a releafe, 
“ 35:c.and it was upon that contiJeration that the defendant 
agreed to pay the feven pounds ; therefore the releafe was to 
precede, and until that w.as executed the plalntiit had no caufe of 
action ; therefore it would be abfurd to fay, that die releafe lhall 
difeharge that very duty which it created. So in the principal 
cafe, the plaintiff covciuintcd, that he would transfer the Itock, on 
payment of fo much money on or before the fhutting the books, 
t 204-1 defendant * covenanted to receive the transfer, and to 

^ pay, or caufe to be paid, adtunc proi^idc ; fo that he is net to pay 

the money until an actual transfer, or a lawful tender to transfer ; 
therefore the tender is in nature of a condition precedent, and is 
ablblutely neceliary in this cafe ; and if that be not well laid in the 
declaration, th- piainiiff can have no caufe of aclion, ' It is true, 
where the covenants are mutual an aclion will lie for either of the 
parties, witliout averring performance on his part, though nia is 
the confideration of the other, and though pro or in con/idcratione-^ 
<Sc. is in the declaration j but that is not this cafe, for here the 
defendant agrcetl to accept the transfer of the flock, and adtunc 
proinde to pay the money ; fo that the plaintiff cannot maintain 
an action, unkfs the flock was transferred, or the tender to transfck 
was well laid in the declaration. Ilefides, he Ihould have laid a 
Ipccial performance on iiis purr, and not by fuch a general allega¬ 
tion as licet he had performed ; all which, was to be done gn his 
part; for the action will not lie without allcdging a fpecial per¬ 
formance. 


Cro. Car. 384. To WHICH \t ivas anfwcred^ that though the averment of per* 
Veht. 114.126. formance was general, yet the pleading over of a collateral matter 
had made that general allegation good, it being bad only in foflfr;' 
Bcfides, here is a certain time appointed for the peiformance of 
this agreement on the defendant's part, viz* on payment of 
thirteen hundred pounds, &c. on or before the fhutting of the books 
for the Chrijlm'ii dividend, and the defendant agreed to accept fo 
much flock, and to pay the money ; now if either of th® breaches 
arc well laid, viz* the non-acceptance of the transfer, of the 
non-payment of the money, the plaintiff is entitled to this a(fl;ion. 
But it being farther agreed, that upon any default in the defendant 
it Ihould be lawful for the plaintiff to fell the flock, and if the 
money aril'rig by fuch fale would not fatisfy the faid thirteen hun¬ 
dred pounds, then the defendant would make up the deficiency y 
if all the rcil was out of the cafe, Uic plaintiff is entitled to fell the 

ilocky 
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iock, and to maintain this aftion againft the defendant in not SHitswKMr 


paying the deficiency, according to his covenant. 

The Court. The cafe was thus : An acfVion of debt was 
brought fora penalty mentioned in articles of agreement, See. in 
Which the plaintiff declared, that by indcj'.'urc, Szc. trfhitumfkit 
that he fold i) 0 vih-Sca ftock to the defendant, and covenanted to 
tranWer thcfi>inc before the flintting the books for* the Chriflmas 
dividend ; and that the defendant covenanted to receive and pay 
for the faid flock before that time ; but d lie did not, then the 
plaintiff might fell it; and if the money arifing by fuch falc would 
not make up thirteen hundred pounds, then the defendant agfeed 
to fupply the defieiency, for vvhieh tile a£lion was now brought. 
It was objciSb'd, that by this agreement the plaiiuift' was to tranf- 
fer the flock, which the defciulant agreed to receive ; fo that un- 
lefsthe flock were actually traitsicrred, or a lawful tender made to, 
transfer it, the defendant w’as not bf)nnd to pay the money; and it 
was argued, that this w^as not a I uvfiti tender, bccaufe the plaintifl* 
fet forth that it was made at the Sonth-S.^a Ho'.ifc^ a:id did not aver, 
that that was the ufucil place to rnr.ke fuch tender ; but yet the 
plainlifi’ is entitled to this action, bccaufe thefe are mutual covc« 
nants,and eiiher parry Uj-.iv maintain an action for non-performancc. 
It has been like wile obj.cted, that the money was not to be 
paid mUil a transfer was made of the flock, and an acceptance of that 
transfer; but this is a wrong conflruCtion of the covenant, for he 
was to pay the money heiore the fhutting the books for the ChriJ}.^ 
nia% dividend, and not on the acceptance of the transfer ; for other- 
wife it wu)uld be in his power to pay, or not to pay, which would 
be inconliflent vviih his covenant,; thereforc,in conllruilion of this 
covenant, tlic intention of the party is to be a guide, and fo far to 
govern as not to make die agreement repugnant in itfelf; and here 
the intention was plain, that on non-payment of the money the 
• plaintiff might have this action. Bclides, the time of entering into 
this covenant is to be confidered, and that was when the flock 
became an uncertain cllate, as it was tlien ; therefore the party 
agreed to have the money payable firft. 

'The judgment of the comiiion pleas was rcverltd; and the judg- 
jjpeiit of the king’s bench was reverfed in the houleof lords,. 


tigalnji 
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V/illiams Green. 


Cafe 213. 


J UDGMENT AGAINST THE PRINCIPAL, and 71 fchc facidS DckJiesagainft 
wasbroughtagainll//.V and upon two A’i'/j/Zr returned there or 

was judgment againft the,bail ; and afterwards an adlion of debt 
was brought againft one of the bail for all the money due to the 
plaintiff. 

It was objected, that this a£lioa would not lie againft one 
of the bail, bc(;aufc the judgment agkinft them is joint. 
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» It was said on the otherftde^ that the a^Iion was brought 
upon the recognizance of bail, which is joint and feveral, and 
confequendy good, either joint or feparatc j and lb is the cafe of 
Corntjh Vi Clerke (a)^ in Michaelmas Tcrin^ in the tenth year of 
George the Firji, 

Andfo was the opinion of the Court in this cafe {b), 

u ( 

(«) Ante, 199. { 1 ) Sec j. Lev. 225. 

Herbert agamft Morgan. 


Motion in arrtft ^HE PLAINTIFF was arrcfted at the fuit of the now defendant 
oI judgment for * in a fictitious aCtion, without any colour of reafonj and after- 

brought an aCtion of falfe imprifonment againfl the dc-. 
jes erne , fendant, and the jury gave him eighty pounds damages. 

And upon a motion in arreft of judgment, bccaufe the damages 
were exceflive, it was oppofed by the plaintift’s Counfel, and in- 
fifted, that he might have the benefit of the verdict. 

Which was granted, and accordingly the plaintiff had judgment. 


Cafe 215. 

IndiAmcnt 

quafhed. 


The King againfl Reeves. 

TlPON A MOTION to quafh an indictment, for that it was 
“ prafentatum exiflit quee billa ejt vera^’* inftead of quod 
“ biUa eji veroy* a rule was made to quafli it nfl caufoy but 
no caufe was Ihewn s and fo the indictment was quallicd for that 

fault. 
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TRINITY TERM, 


The Tenth of Georee the Firft, 


I N 

The Court of Exchequer. 

Sir Jeffery Gilbert, Knt, Chief Barotu 

Sir Francis Page, Knt. 

Sir William Banifter, Knf, 

Sir Bernard Hale, Kfit, 

Sir Philip Yorke, Knt. Attorney General. 
Sir Clement Wearg, Knt, Solid I or Genera!, 


1 Bunns. 


.Morgan’s Cafe. 

I N TRESPASS for taking his cattle, &c. the ciefendantjuftified as 
fervant to one Aloroun-, fetting forth, that Ahr^m: was feifed 
of the manor of D. in fee, to which a court-leet .did 
belong, &c. and that time out of mind there had been a culcom, 
that qnUibet tenens of a freehold tenement, and \yho w’as a relidcnt 
and an inhabitant within that manor, ought, upon notice or fum- 
jsnoris, to appear perfonally at the fiid court-lc.jt three times in 
every year, atthe FcMts of St Mkhad arvlu/. Hlhry.^ and at 
Eajier ; and for default of appearance at the f-iid courts, to pay to 
the fteward of the faid Icct, to doe uid of the lord, levcn Ihillings for 
every default; and that if he did not r.ppeai at two of the faiJ 
courts, but did appear at the third, then ;o [lay an eUoin-ptuiny only; 
and farther, that if any fur,h tenant, being Id.onioned to be of the 

grand jury, fhould not appear, that then he iiionld be amerced 
fcven Ihillings by the llowarJ, and that tli; hail iff of the manor, 
by warrant from the lieward, might Jillraiii lor 'uch amerciaments, 
and fell the diltrels,^;c. 'rhcii tic fets forin, i!ia: the t lai ^'Fivas 
fummoned to appear at two fcvcral courts, :.uk1 made del.niit j and 
that he was likewife fummoned to be of tiie gra;ul jury, .I'cc. but did 
»ot appear at that court; for which dcniuks he ’\v.:S amerced 
. 4 twent'v'- 


Cafe 216. 

Cuftom, where 
it IS Weil plead*, 
ed; where a* 
merciaments are 
to be affeered, 
where not. 

S. C. Cilb. Eq. 
Rep. 209, 


% 
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Mo»cATi*$’ tvvcritV'cight fhillings ; and bccaufc it was not paid, Richard 
Hughes., ftcvvard'of the faid ket, made his warrant, direilcd to the 
defendant, to levy the fame by diftrefs and fale of the plaintiiPs 
goods, virtute cuius he didrained the cattle, ^c. and fold them, and 
paid f’venty-cight fhilifngs to the fteward, for the ufe of the lord of 
tl’iC laid manor, qua- efi iudem tranfgreJftOy c» 

And upon h. demurrer to this plen,Teveral exceptions were t&ken 
to it. 

First, That the cudom was void, becaufc it was laid too 
general. 

Secondly, That It was void, bccaufc it is for the lleward tO‘ 
Slmerce without any affeennent. 

Thirdly, 'flut here was a double amerciament for one and 
the fame default atone court, viz. in not being of the homage, and 
not appearing at that court. 


As to THE FIRST EXCEPTION, ibis cuflom Is void, bccaufe it 
is laid too general, viz. that quilibet tenens, ^c, ufed and ought 
to appear, without exception of the quality, degree, or fex of 
perfon?, whereas feveral are exempted from appearing and attend¬ 
ing at the Icct, both by the common law and ftatutesofthis realm ; 
as infants under the age of twelve years,and this is by the common 
law (i?) i and ecclefiallical perfons are exempted by tl>e Jiatute of 
Marlhriilge (b), viz. archbidiops, bifliops, &c. are not to appear 
at the ’s terns, and confequently not at leets, which were 

derived out of the torns ; and if they mould be didrained for any 
amerciament, &c. for not appcar-ing in the ket, they have a v/rit 
upon the liatute b,y way of privilege (c) ^ for as they are not 
obiigtd by law to appear at leets, fo they ,ure not amerciablc lor 
not appearing ; therefore this culloni being general, and not 
fetting forth thefe exemptions, is void, and cannot fubfift againft 
the jliitufe of Alarliruige, which is introduvtory of anewlaw,, 
and deilroys all cullonis ajid pjcfciiptions againft it {d). 


' r 2oS I ‘ Gi condly, ^Tkis cullom is void, becaufe it is laid for the 
^ ^ fteward to’aioerce without an afj'tcrment'y and this is dire^ftlv 

*1 .... / 1_ ' l •_!_ •- _I .\ ^ 



upf>n o:.Ln, to letile and moderate the amerciaments of fuch who 
have connnilted faults arbitrarily puniftiable, and have no exprefs 
penalty expreircd by any law or- ftatute j fo that to afteer is pro¬ 
pet !y to tax, or to reduce a thing to a certainty by perfons on their 
oaths, and ougiu to be/>.’r fuires ; but this is a certain amerciamen|t, 
itnpolcd by the fteward. Without any* aftcernient, and is there^ajj^ 
void. ' 


(rt) C ::;2. Co. Lit. 15. a. 2. KoIl.Abr. i$ 3 . 

(A) 1-2. lUn. 5. i; o. W. Jones, 270. 2i^c\ 

(4.) f:rz. N. ii. 165. 2. I.’nl. 120. (je) 14. 

RcKiUci, 175. 
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Thirply, This is a double amerciamenf for one and the fame Morcah^ 
default at the laft court;«for the plea fets forth, that the plaintiff 
being fum'moned to be of the grand jury did not appear, for whiq^ 
he was amerced feven {hillings, and he was amerced feven (hillings 
more for notappearing at that court, which Is double, and exceeds 
the cuftom. ’ 

was anfiueredy as to the first ^exceptioH, 
thus : The cuftom is good and well pleaded, though the exemp* 
tions are not fet forth in the plea, for that* the defendant is not 
obliged by law fo to do ; but the perfon diftrained is to (liew, 
that he is exempted from fuch diftrefs, jf he be really intitled to any 
fuch exemption, for the cuftom is lex loci ; and if there was any 
exemption, by viitue of the cuftom, the plaintiff ought to have 
(hewn it. Now to inftance a parallel cafe : Upon difbanding the 
army, an a£f of parliament was made, giving privilege to the 
foldicrs to cxercifc their trades anywhere in England {a) i now, • 
fuppofing that there is a cuftom in the borough of H. that no per¬ 
fon (hall exercife a trade therein unlefs he is free of that borough, 
and an action ftiould be brought againft a foldier upon a bye-law 
founded on this cuftom,certainly the cuftom may be laid in general, 
and the exemption muft come on the foldier’s fide j for it is not 
required, cither by the ftatutc or common law, that exemptions 
fhould be fet out in pleading of cuftoms } but the party who is to 
have the benefit of an exemption muft fet it forth, and (hew, that 
he is not within the cuftom by reafon of the exemption. So where 
a cuftom was allcdgcd to diftrain anything within fuch an honour, 
it was objedled to be too general f ^), becaufe fe^leral things are not 
diftrainable, but are privileged* and exempted from diftrefles, 

VIZ, averia carucee^ and goods taken in execution by the iherif^ 
and workmen’s * tools/ &c. (c) and the Book tells, it is not • r - T 
neceffary to fet forth fuch exemptions, becaufe it is immaterial, *- *99 J 
and would make the pleadings too long j therefore the perfon 
exempted muft (hew it, and that he is not within the cuftom by 
jeafon of his exemption.. 

As to THE SECOND POINT It was argucd, that tliig cuftom Is ^ com.Dig. 
good to amerce without aft affeerment ; for though it has been ** Lcet’* (ofi.)*. 
iObje(fted that it is contrary to magna charta, and that theAndr. 47. 
general rule of pleading in fuch cafes is to fet forth an amercia- 
menty and that it was aftcered ; yet notwithftanding magna 
CHARTA, and that rule of pleading, there may be an amerciament 
by cuftom to a certain fum, for this iiatute was made in affirmance 
of the common law j and therefore though it is in the negative, 

VIZ. that no freeman (hill be amerced, yet there may be a pre- 
jfeription or cuftom againft it. This was the Lord Cokers opinion 
iithls Firjl InjAtutes (d)yvi%» where a ftatutc in the negative is in 
^rmance of the common law, a man may preferibe againft it: 

• (4) See XI. r,to. %. c. 44. 3. Gt 9 , %. (c) Co. Lit. 47. 4, TennRep. 55^. 

9 , 8. and the *4. €«>. 3. ieff. 2. c, 6. 568. Gilb. Dif. 37. 

(^) x.Sid. 27. • (</) Co. Lit. Z15. a. 
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.;|ao,R«AM*s as for inftance f by the ftatutc of maqka charta it is pro* 
Ci«'. vided (a)y that leets (hall be holden twice a year only, viz, after 
' Eajler and Mtchaelmas ; yet a man may prefcribc to hold them 
pftener, and at otber^timee, becaufe that ftatute is but an alfirm- 
ance .of the common *law \h), Befides, peers of the realm are 
within this IJatuteas well as commoners, and the amerciamwit of 
peers is not ufed at this day, becaufe it is reduced to*a certainty by 
S. Rfp* Grcif- cuftom, viz, afluketoten pounds, and others to five pounds,-and 
Cafc. fuch cuftom is good. By the fame reafon an amerciament 
may be reduced to a certainty by cuftom} and if luch cuftom be 
good, then there cannot be*any occafion to affeer an amerciament, 
becaufe to affeer is only a taxation reducing that to a certainty 
which was uncertain before; but it is abfurd to fay that a thing 
(hall be reduced to a certainty which was certain in itfelf before 
the affeerment; fothat the reafon of affeering fails in this cafe, if 
• the fum bereafonablc; but if it be unreafonable, then the cuftom is 
void, and cannot ftand. It appears by the old books (c), that 
cuftoms to have particular fums are good j as a cuftom that the 
lord of a manor fhall have three pounds for every pound-breach ; 
this is good againft the tenants, though not againft ftrangers i fo 
in the principal cafe the fum is reduced to a certainty, and the 
cuftom charges the tenants but not ftrangers : a marl may pre- 
# r 5Q0 ] feribe to have a certain fum of money from any perfen * found 
guilty of an affray in a lect, and fuch prefeription is good. This 
punilhment is here called “ an amerciament,’* but it is not pro* 

' pcrly fo, but a fine impofed by the Court, whereas amerciaments 

are always by thojury : now magna charta mentioningamer- 
iiaments, for that reafon they art to be-afteered, for the judgment 
in an amerciament is general, viz. ^uU fit in mifericardwy znir 
afterwards upon ertreats direaed to the coroner they are affeered; 
but a fine is not to be affeered, becaufe not mentioned in that fta- 
tute, which is the foundation of all affeerments j and there are au¬ 
thorities in point (//),thatan amerciament impofed by a ftewardpf 
fl leet, which is in nature of a cuftomary fine, need not be a^Feered^ 
thou'»h the cuftom had not afeertained the funi \ therefore there 
can be no‘need oVan affeejrment wherp the fum is made certain bjf 
the cuftom. . 

As to THE THIRD EXCEPTION, tW thc plaintiff IS doubly 
amerced for one and the fame fiiult, It is not fo j and this appears 
by fetting forth thc cuftom, viz. that every tenant who fha'l not 
appear, &c. being fummoned to be of the homage, (hall pay feveh 
ibillin'^s, and if he do not appear at two of the faid courts, and* 
appear°at the third, he fhall pay wefoin-penny i but if he do' 
not appear at the third, and pay the ejoin-pemiy, Ui fhall then My 
feven fhillings for each of thofe delaults. But the cuftom 
laid to ajnercc for non-payment of thc efjoin-penny^ for that wasiibt 


(fl) Cap. 3 5- 
(^) Flowd. 465. 

(i) Year Dook« 11. lien. 7. pi, 
«. lien. 7. pi. 4c. 


. (d) Year Book 10. Hen. 6. pL 7. BrO. 
« AnurcUment/’ 50. 
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to be paid but where the party negleited to appear at two courts, 
and appeared at the third ; but here was a total neglc£b, for the 
defendant did not appear when he was fuinnnoned to be of the 
homage, norat two other courts, nor at the third court. The cuftom 
being, that if he did not appear at that court, and pay the ejjhin^ 
pennyy then for every dcfilult hp (boulld pay feven fliillings, 
mu{l;be underftood for every default in not appearing, &c. and not 
for non-payment of the effoin-penny ; fo that this is not a double 
amerciament for the fame default, but fev^rai amerciaments for 
feveral defaults in not appearing, &c. 

The Court. It is agreed, that this cuftom would have been 
well laid if the exemptions had been let forth, and not lb general 
that quilibet tenens fhould appear, &c. i but it is certain, that fuch 
exemptions which are by the common law, as of infants under 
twelve years, and women, &c. were never yet fet forth in pleading 
of cuftoms. ^ 


MoRCAIi^' 


But Tt has been objefted, that by the ftatute of MarlhrUge ^ 
clergymen are exempted, and that this cultom cannot prevail * 
againd that ftatute ; which is very true ; but this does not alter 
the method of laying a prefeription or cuftom in pleading, which, 
everfince the ftatute was made,have been laid without mentioning 
any exemptions, but generally as in this cafe. It is true, if any 
performs bad been exempted by the cuftom itfelf, fuch exemption 
muft have been fet forth in pleading, becaufe the cuftom is entire ; 
but it is not necclTary to fet forth any other exemption?; therefere 
this cuftom is well laid. Thc/iatute of Murlbrid^e never intended 
by thofe exemptions of ecclefiattical perfons to deftroy leges loci ; 
but thofe laws ftill remain as they did before, and perfons who will 
have any advantage of therii mutt plead them j for it is the nature 
of fixemptions to be exceptions out of the general rule; and it 
would be not only informal, but unrcafonable, to fet them all forth 
In pleading. 

So as .to the firft point, the Court were all of opinioi^, 
that the cuftom was well pleaded. 

As to the fecond point it was agreed, that amercyiments are 
to be aifeered, unlelsthcy arc* in nature of a fine, and that there is 
ijp pccafion for an affeerment, but where the amerciament is dif- 
cretionary, which is not tfiis cafe j for here the fum is afeertained 
by cuftom, and the fteward. cannot incrcafe or diminifti it; and 
^erefore this amerciament ought not to be aftccred : firft, Becaufe 
It is in ^e nature of a fine for a contempt} fecundly, Becaufe the 
fcpfiom has afeertained it, and it is not diftretionary ; and of tliis 
opinion were the Chxe^ B arom and two more. 

But THE OTH^R Baron differed, for he was of opinion, that 
cuftom be abrogated by magma chart a, then this amcr- 
Ooinent muft be aficered, and that the cuftom was abrogated by that 
ftatute, by which it is enacted, that all amerciaments ihall be af> 

feer^ per pares.** It is true, fines are not within this ftatute, but 
lunerci^ents are;^ and a fine is a raiffom from imprifonment; and 

wherever 
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Mckcak's wherever a lect may imprifon, it may afiefs a fine, as a price t« 
• vAs*. redeem the party from, an imprifonmcnt,and a commitment always 
follows a fine j and therefore a capiatur lies for fineablc offences ; 
but in amerciaments, where the judgment is that the party fliall be 
in mifericordiat as it is in this cafe, there they arc to be affeered. 
It is true, the amcrciarnent of peers is made to a certain fum, but 
it is by ordef of the houfe of lords; and this was tp prevetyt the 
* £ 3®^ J frequent application to the houfe when a * peer was to be amerced ; 

but the principal cafe being only a nonfcafancc, and no breach of 
the ^eace, or contempt of the court, the fieward cannot fet a fine 
for It; and if fo, then it falls back to an aaierci;mient, and mufl be 
affeered per judicium puriufn^ 

As to TKE THiMD POINT, that here is a double amerciament 
for one default, t;:e Chief JJaron w'as of another opinion, for 
amerciament was in two inftances, vi%. for a default in not being 
' of THE GRAND JURY, and for a default in not appearing at that 
court; and wiierc a man is bound to appear in two rcfpcdls, and 
doth not appear, thol'e are fevcral defaults. 

And ANOTHER Baron was cf the fame opinion,, ^'/z.’that it is 
not a double amerciament for the fame default’; for if an ofliciM- 
who ought to attend the court by \ irtue of his office, and likewife 
as a grand juryman, fhould make default, he is to be fined iu 
both refpccts ; and in one there is no conuderation to be had 
of the other ; therefore, notwithfiandiug this objeclion, the pica is 
good. 

But TWO OF T-HE Barons were of opinion, that this cuftom 
was void for the rcafons following, viz^ every cuftom muft have a 
reafonablc commencement, which this cuftom had not; for it beinjj. 
in time immemorial, feven (hillings is too* great a fum to pay for 
fuch a default ; befidcs, it is unreafonable, becaufe it involves 
every perfon in it, when fome perfons may have a reafonable excufe 
to be abferit; as for infiance, a (heri.ff u;ay be called to attend on 
‘the king’s perfon, &c. ’ . : 

Adjourn^tur (f). 

m 

(.j) Tht Court took time to cpnfidtr orlitr P irons, that this cuAom was not 
of this cafe; and in Hilary 'I’trm, pod, % the reafonsatfigned. S. C. GUU’ 

12. Cf}. 1, ClI.BFRT, Clief Rarotly E. R. *11. ' 

dt.Lvc;td the opinion ot liimuil and the 
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The King’s Bench. 


Sir John Pratt, Knt, Chief JuJIice, 

Sir Lyttleton Powis, Knt. 

Sir John Fortefeue Aland, Knt, - Jifices, 
Sir Robert Raymond, Knt. 

Sir Philip Yorke, Knt. Attorney General. 
Sir Clement Wearg, Knt. Solicitor GeneraL 


Stamper egamfi Hodfon. 

T he plaintiff having obtained judgment in debt againft 
the defendant, fued out a fieri facias^ and likewife a 
capias adfatisfaciendnni at the fame time ; and thereupon 
the defendant was taken in execution. 

It was now moved to quafh the f.eri facias. 

Th€ Court was of opinion, that the plaintiff mjght, for his 
own fecurity, take out two* writs, but he can execute but one j 
therefore this writ of fieri facias was quaflaed. 

I ' 

* Page agfuifi Barns. 

•OY THE statute 4. & 5. Anne^ c. 16. for the amendment of 

^ the law,it is enadled, “ that a< 51 ions of account maybe brought 

« againft a bailiff or receiver, for receiving more than his iuft 

«« lhare.” ^ 

t ■ ■ I 

V An aftion of account was brought upon this ftatute againft the 

defendant, as bailiff ad mtrchandi%andum^ who %vaged bis law. 

Upon demurrer it was obje<fted, that wager ef law would not lie 
*jia account againft a bailiff ad merchandizandum \ but if fuch 

atftioii 


Cafe 417, 

If .1 jf ./a. and « 
ca.Ja. be taken 
out, the/, fa. 
cannot be exe« . 
cuted after the 
party is takc&Oft 

the ca. fa. , 

I. Vezey, jjj, 

* C 303 ] 

Cate 2 i8 . 

Where wageroC 
law wiUlic. 



I'rihity Term, to. Geo, i. tn 6. R, 

' aftion had been brought againft a receiver, and the plaintiff did 

not fhew by whofe hands* there wap-er of law would lie. 

BaiKS. / » a j 

And fo IT WAS ADJUDGED in this cafe for the plaintiiF. 

' ' ■ I 

'^Cafeaig. Gravenor a^ainft SdXier, 

Objfeaions in TERROR TO REVERSE A JUDGMENT in ejectment after a 
ejeflment after C-# verdict. 

'irrrdiA over¬ 
ruled. Simons excepted to the declaration j for that the writ recited 

LA. Ray. 771. therein had miftaken the plahtiff ior the defendant and fo charged 
I. Com. Dig. a demife of the lands to the defendant, iiidead of charging it to* 
«Amendment” IP. anj the declaration purfues the writ by deferring 

' thereunto, as demijit tenementa praditia \ or elfe it is void for 

uncertainty. 

Secondly, The •venire facias., as contained in the pojlea, is ill, 
for the words are only ad veritatem infra content, cleflt., triati^ 
et jiiratiy dicere fuper facramentum fuum quod, &c, omitting 
dlccnd. 

But THE Court over-ruled thefc objedions, and kffirnied the 
judgment. 


Cafe 220. Salter agalnft Grofvenor. 

If an a^gatc jN EJECTMENT, &:c. the Cafe was thus : A corporation aggre- 
^*^***’”^"' confifted two bailiffs and burgeifes, &c. and one of the 

j^a anr°burl burgeffes madfe a leafe, in their political capacity, 

feOTes, &c. the ^he Other bailiff in his natural capacity. , 

but queftion was, Whether this leafe was good, or not ? 

2 **made**by ARGUED, that it was void, becaufe the bailiffs arc an in- 

Me of them, in part of the corporation, and they both make but one oHt- 
felt political ca- cer (a) ; and therefore where one is fevered in any corporate z 6 t^ 
pacity, tothe o. it makcs that ad \o\d ; for if one bailiff could do a corporate, ad 
tter, it u void, this inconvenience would* naturally enfue, viz, they 

might ad diredlv contrary to each other i and therefore the mean¬ 
ing and intent of the charter in making t^o bailiffs was, that the^ 
fhould be both prefent, and concur in every corporate ad. And 
for this purpofe the cafe of IVood v. The Mayor of London (a) was 
cited, where debt was brought in the court of the mayor and 
aldermen of London^ for a penalty upon a bye-law made by the 
common-council ; and it was for four hundred pounds penalty, of. 
which three hundred pounds was to be to the ufe of the mayor and 
commonalty j and it was held, that this fuit in the mayorfs couitv 

(n) Ti.Co. a. I. Show. 289. 2. Mod. (I) t. Salk. 597. j:!. J. 

23. 3. Lev. 399. Garth. 145. Cro. 

LliZ. 625. j and fc'’ Smitli v. Fowdlck, 

Covi-p. 197. 



Trinity Term,'1o. Geo. i. In B. VL, 

was proper, 'if he could be fevered, and the court could be held Saitih; ' , 
before the aldermen ; but he being an integral part, fo as no court 
could be held without him, it could not be fuedfor in his court, for ^*®®^®**^** 
then the fame perfon would be both plaintiff and judge. 

, * The Court was of opinion, that a«fole corporation, as a * f ^04 3 
biihop or a parfon, could not make a leafe to himfclf, becaufe he 
cannot be both leffor and leffee {a) ; and the law is the fame in a 
corporation aggregate, as dean and chapter, for ajeafe cannot be 
made by the chapter without the concurrence of the dean ; and for 
the fame reafon, a leale cannot be made to the dean without the 
concurrence of the chapter^ but it hiay.be made to any of the pre-^ 
hendarieSj bccaufe it is not neceflary that any of them ihould join 
in the leafe, for a prebendary is not an integral part of the body 
corporate. But in the principal cafe the bailiffs make but one 
officer, and the one cannot aA without the other ; therefore if a 
leafe be made by the corporation to one of them, he is both 
Icfibr and leflee, which cannot be. If prpeefs (hould be diredfed 
to the (hcrifls of London^ and one dies, the procefs is gone, becaufe 
one fheriff cannot adf without the other, for they both make but 
one (herifF. 

And for thefe reafons the whole Court was of opinion, 
that this leafe was void ; and judgment was given accordingly. 

(a) Year Boeks sj. Hta. 8. pi. to. 14. fter. 8. 2. 29. Dyer, 304. Cro. Ja''. 

234. 
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Barnfly agairji Shrimpton. 


Ca(e 22 f.' 


A WRIT OF ERRcyi was brought^ and the general error aC* After a plea t« 
figned, and likcv/ifc the want of an original, and a war- ‘fi trratmt 
^ rant of attorney. it « never Ma 

* nuKedtoamenl 

After in nullo ejl erratum pleaded, a rule of court obtained S«“**i«ror>. 
amend the errors afligned. x. Lev. Sck 


to amend the errors afligned. 


- ^But it was difcbarged upon a motion for that p^irpofe^ for after 

a plea it is never admitted to amend general errors} it is *£3053 
tllle' )$(?/ guilty pleaded by ;the defendant, who is never admitted 
iTttch a plea to juftify, or to plead fpecially. 


Cowper Ginger. C»fci*a. 

HE PLAINTIFF obtained judgment againd two defendants in If judgnmc m 
n a^ion of debt, and one of them brought a writ of error, 
itChould have been brought by b^, and he who did not iftS 
e ought to have been fummonem and fevered} whieh not 

j etror. 

S. C. poft. 317. S. C. ante, 8x. 8. C. i. Stn. 6c6. S. C. a. Ld. lUqr. X403. . 


Michadma^ Xeroi, is. ljtC 9 . i. 



^CoWfEE 

- 

' Gx» 0 m. 


This was held to be a fault not amendable. 

And thereupon the writ of error was qiiaftied. The like judg¬ 
ment was given in Hilary in the fixth year of George the 

Firji<i in the cafe of ^reiver v. Turner (a), 

(a) Stra. *34. Set aJfo Vavafour v, 3 Burr. T703. I.aroeh v. V/afhboroug!iy 
Vaux, I. Will. CS, Xncx v. Collc!b, t. Tcn;i Rep. 738, 


Cafe 2 2'3^ 


B6ncl Turner. 

o 

TUDGMENT was ebt'ined by the teftator, who died, a 
Sainft bail /hall J executor fued out a fetre facias againll the defeiKiant, an 


and his 
;ind had 

be Oayed if there judgment thereiii, and then lie fued out a capias ad fatisfacicndiin: 

were only ^fcor atrauift him, and uptm non ell inventus returned, he fued out a 
days bttwt'en . 1 •! 

thttjh and 

ikr» of jii. fa, And, upon a motion made to flay the proceedings againftthemr 
againlttheprm- being irregular, becaufj there were but four days between the 
' tejie and ihe return of the jcire facias againil the principal, that 

Str.x 419.^ 443. juotion was granted. 

«Bail”(R. I.). And then the plaintift' moved to qualli all the proceedings for 
1. Burr. 340. his own expedition, wliieh W’as likewife granted upon payment of 
colls; * 


Cafe 224I. 


Sari!! again (I SncII. 


]n covenant to TN AN ACfior^ ..o\£N ANT in certain articles of agreement, 

find board and -*■ wherein the det'endant covenanted to Hiid diet and lodging for 

lodgmprtopay plainxlff for a \ ear, or to bay him ten pounds : 

fol. the dtftn- * , ^ c j r 

danc may pay The defendant, upon afhdavit made that there was not abovd ten 
pounds due to him, moved to bring k into coart, and -that the 
i'oit. 345. 397. plaintiff might proceed at his peril. 

Salk. 597. 'I'u?. Court could not afeertain v/hat was due for ,dict and 

t. Vent. 356. lodging; but'becaufe the agreement was in the dis}un< 5 iive, v/z. 
Stra. 515, S14, lodging, or to pay ten pounds, a rule was 

E.^'TBurr. 1120. ^1^^* defendant might bring it into court (a), .* * 

3^.HBun. 2370. 5. Com. Dig. “ Vlt:;der”. (C, jo.). ^ > 

(tf) See Hallft*:/. taft India Company, tion, without the intm'cntlon of ajai^, 
that wiiertver the lum dtiTKinded iscer- it HKiy be paid into court, a. Eotr. ii^aOvV 
tain, or may be afeertained by computa- 

•[ 3 ° 6 ] . 


Safoas- 


in arrcH 


. myiV Hec^r^ in 
wo i"cirh». 

S'.Mod 23.154. 

X93. 


* Hen]y eigetf/i/fRofTe, 

'T^HK defendant wai; arrefted, and no declaration be^g^l 
* againll him within t'wo Terms alter the arreft, he ^ 
a fojerfedeas and was difeharged, and immediately afterwai'ls 

5. Com. pig. «rkadcr” (C. i.). 
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afrefted again by a capias out of the common pleas, at the l!irvr.T* 
itiit of the fame plaintiff, and for the fame caufe pf adticn.' 

And upon a motion to difcharge thefe proceedings, becaufe ir- 
tegular, 

Tkfi Court \vas of another opinion, *for that the defendant 
had ^f^right to«fuperfeilc the action, bccaufe no dccFarafion was filed 
againft.him in time; and as he hud a right to fiiperfede that action. 

Certainly the plaintiff muflhave liberty to procecd*in another; for 
his debt is not loft for want of declaring in time, but only tlwt ac¬ 
tion is gone, and therefore a new action may be brought. 


I..avvTon Dlckcnfon. 

^T^HE PLAINTIFF had an mortgaged to him, and the de- 
^ fendant, who v/a? ..LLurney^ and who drew the mortgage, 
did by thaL mcaj’.s get all the deeds relating to the title into his pof- 
feilion, and now refufed to deliver them to the plaiinifF, uiiJefs the 
mortgagor would pay a debt due from him, us the defendant pre¬ 
tended. 

And now, upon a motion for a rule to deliver the deeds to the 
plaintiff, for that he (the defendant) made the mortgage, and 
therefore fhall notbe allowed any money due to him from the mort¬ 
gagor, before or after the mortgage, but that he fhould deliver 
up the deeds upon payment of wlut is due for drawing and cn- 
grolfingit; 


Cafe 2i6. 

• 

Where d.*eds are 
delivered upon a 
rjiecsal truft. the 
party cannot de¬ 
tain them. 

Port. 340. 

iz. Mod. 516. 
Lnp. 1*1 act. 69. 


The Court was of opinion, tha* an attorney may detain pa- 
|)ers until the money is paid for drawitjg them; but tl;ut he c.^nnot 
detafn any writings whitli arc delivered to him on a fpecial truft, 
for the money due to him in that very bufinefs; therefore a rule 
was made for the defendant to deliver thofc deeds to the plaintifE 


The like rule was made in the cafe of Hooper v. Hayward (a) 
this Term, that an attorney fhould deliver fcvcrul deeds of hinds 
whicll he received for a certain purpofc, and woiilihavc kept them, 
beipRUfe he pretended his client had a mortgage on thofe lands; ^ 

and the rule was, that he IhoJihl deliver*them by fnch a day, or * [ ^oy } 
an attachment flxould go agRinft him ; and accordingly he delivered 
them up on the day, but was ordered to pay coftsand fuch cl.images 
toi the party, as the master fhould tiiink reafoiiable for what 
the plaintiff had fuftained fjr v/ant of the deeds; becaul'e it appear¬ 
ed^ that the defendant had received the profits, and kept the rdaintiff 
out of pofleflion by this means. And in the cafe of Geary v. 

a rule was grunted for an attachment againll the de- 
ilP^fcroT^not delivering deeds to the plaintiff.; and the like rub 
ilijij^^eafe <f Strong v. Hoh Cc) for^ntf delivering deeds given 
tomnit in order to borrow money on thern. 



(c) Port. 339. 
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Care 227 * 

A declaration 
Itating that A. 
nu^e a promif* 
.iotf note, and 
that the plaintifF 
demanded the 
money of the 
jaUd A. is a fuf> 
detent averment 
of the iieirtity of 
A. 

S. C. I. Stn. 
6og. f 
S.C*. a. Ld.Ray. 
1376. 


A declaration on 
a promidbry 
note, Hating 
that A. made the 
note, imports 
that be fignidlx. 

1. U. Ray-sia. 

2. Ld. Ray. 
1542. 


Michaelmas Term. 11. x. Ixi ft# 

Elliott againft Cow^ef^ 

AN ACTION was brought againft the indorfer of a pr^miffbr|> 
^ note, wherein the plaintiff declared, tYoA ont G>ate$ fecet 
** rMam in feriptis^** omitting the words “ manufuafubfeript** by 
which he promifed to pay to the defendant, or order, fomuch money, 
&c. I that the defendant indorfed this note to the plaintiff; and that, 
although he demanded the money de eodem Coates^ he did not 
pay it. 

The defendant demurred specially, for that the plaintiff did not 
fet forth that Coates of whom the money was demanded, was the 
feme Coates who drew the bill. 

To WHICH it vjas anfiveredy that the declaraticm fets forth that 
the note was made by one Coates^ and that the plaintiff demanded 
the money de eodem Coates^ which is a good and certain averment 
that he was the fame perfoxi. 

And THE Court was of that opinion. 

Secondly, It was obje£led, that the ffatute 3. & 4* 
c. 9, which gives credit to fuch notes, and a remedy to.re¬ 
cover on them where there was none at law, ena£ts, 'that ‘‘ all 
“ notes figned by any perfon, &c.” and it doth not appear by this 
declaration that Coates figned this note. 

To V^ilicn it vjas avfvjered;, that the plaintiff fet forth that 
Coates fecit notam. ..rh’icH implies figning it; for he could not make 
it without figning it ftfj. 

The plaintiff had judgment* 

(a) Same point determined accord* See alfo Smith v. Jarvis, 2. Ld. Ray. 
ingly iii Taylor v. Dobbins, i. Stra. 399. J4S4. 


Cafe 228. 

"An action will 
notlieinf/&ejAfrfr- 
fialfta for a ma¬ 
licious profecu- 
tion in the ting's 
tenet. 

• [ 308 ] 

F. N. B. 1x6. 

7. Co. X. 

«. Com. Dig. 

" Aflion of 
** Confpiracy” 
(C. a.). 


The King againjl Roberts. 

^HE Defend ant was indicl:ed.,and acquitted in this'cqiktt 
and afterwards brought an a^ion in the marshalsra 
againff the profccutor fora malicious profecution ; ujl'on which the 
defendant in the action was held to fpcciai bail. 

* KLettleby now moved to ffop the proceedings therifi 
caufe this Court being poffcffedof the principal caufe, may better 
judge whether the profecution was malicious or not. , ; . 

Strange contra infiffed, that debt lies in tHe MARSiiAt.$MA4 
or in any other inferior CDurt, upon judgments in the 
Weftminjier («). 'The rUfon of fuing beiow, is for the ady^^l^w 
of holding the defendant lo bail ; and^^ there is a cuftom M 
couit) that the attorney fhnll anfwer '^sxt fuch bail ashe takes 3 


t. Sid, x8o. I. Salic. 209. 
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diat if the proceedings fhould be ftayed, the plaintiiF would lofe that 
benefit which he has below againft the attorney; for in truth the 
bail' are worth nothing. 

• The Court. It is highly inconfiftent io have the reafonable- 
nefs of fuing here determined below; wHcrcas there are any par- 
ticuljjr circumftances of aggravation, a Judge may inquire fpecial 
bail, though the writ does not require it («). However, if we 
fey the proceedings bejow, we will or4e<* the defendant to find 
fpccial bail; which the defendant below agreeing to, the proceed¬ 
ings were ftayed.—'J'he Court agreed the cafes h\ Salkeld*‘dnd 
^tderfin to be law* 


(^a) Sec zz. Geo, i. c. 29. 


Anonymous. 

A N EXECUTOR moved the Court to enlarge the time for plcad- 
ing, the rules being out. 

This was oppoled, unlefs he wo.uld enter into a rale not to plead 
any judements'obtained againfl him after the rules were out; for 
otherwite.he might coufefe judgments in the mean time, and plead 
diem in bar to the plaintiff's demands. 

The Court faid, they would not deprive the plaintiff of any 
advantage he had by law to recover his debt, unlefs the defendant 
would enter into fuch a rule j which he the Court would 

not enlarge the time. 


The King a^ahft The Hamlet of Spitalfields. 

•X'HE CASE, upon an order of removal, was thus: The huibaqud 
worked at a filk-throwftcr\s in the hamlet of Spitalfields for 
five years, but never lay where he worked, but at a lodgjng elfe- 
where. The juftices of peace being of opinion, that the hufband 
gained a fettlenient by this means, did, after, his death, by an 
fempye his widow thidier, which order w^ confirmed upon 
4ii appeal. 

But both the orders were tjuafhed, becaufe the Court was 
pf opinion that the hufband's working there gained no fettlement ; 
and fo it was refolyed in thf Qtblgfs Cafi (a) who worked in a ftall 
In the parifh of St, Giles* and had an apprentice who worked with 
him in that ftaU, and both lay in.another parifh; it was adjudged 
it the working in the djd not gain a fettlement, for that was 
parifh where * be lay, anj| that a man pannot be removed 
IS work, confequenfe h|s in a certain place fhall 

pkin any fettlemeiic th^e {i)^ 



U) Stra. 5Z. Sett. Sr 
ScK Caf. 115." f<olcy, zzz, 
pi . 500. 


Rein> 82. (i) See zd vol. of Mr. Conll*fi edition 

2. Botts of Bott’s Boor Laws, 561. 
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agamft - 

Rosaart. 


, Cafe 229* 

An exectOfiTf to 
obtain time to 
plead, mult un¬ 
dertake not to 
plead any judg¬ 
ment obtained 
after his time for 
pleadingexpires. 

1. Bulll. 122. 
Tidd’s PraO. 
24S. 


Cafe 230. 

The ibttlemrnt 
iswhere the par¬ 
ty dwells, and 
not where he 
works. 

S. C. 2. Ben, 

457 ^’ 

S. C. Fort. 307. 
Poll. 370^ 


• C wl 


Thf 




Ari'ei^lHf of juf- 
tircosfdrthei'up' 
of an 
^aithoyfe, mu ft 
; ii^e the county 
jSnyvhich the alc- 
Iioyfj is fitu- 
ited; for tlie 
county in tite 
rtftn 
only to the place 
where the order 
wasinadej but 
it need not c.vcr 
it to be a rtwwiwi 
alelvufci or ftate 
that the paity 
was JumnKmd. 

S. C. Sett. & 
Rem. ii3. 

$• C, Fujrc. 355* 


Michaelmas.Term, i. 


The King againft Auftin. 

A N onDER OF SESSIONS was made to hinder the defe.odant fron| 
felling ale j and liie exceptiojis following were taken to 
order: 


FiRSTj That it .did not appear by the order rjhat it was a 
common akhoufe : ,cvery alchoufe may not be a common alehbufci 

Secondly, ft doesmot appear that the defendant was fumnonea^ 
or prefent when this order was made. 

Thirdly, The county is only in the nhargjn, and notin thej 
body of the order j fo that it does not appear in what county this 
alchoufe isj which is nccefTary to the. jurifdi£Vion of the juftices. 
Orders of fettlenicnt for removal of poor peribns are ill, without 
fliewing the place from vvhicli they are removed to be within the 
county (u). 

As to THE FIRST F.xcF.PTioN it was tinfwere^^ that every alp- 
houfe is a common glchoufc.' • 


As to •^iiE SECOND EXCEPTION, that he wa? not furnmoned 19 
appear bcioro the julViccs: it is t?uc, a fummons had been neceflary 
if the ftatutc 5. & 0. Bdw* 6. c. 25. had not given the.fcifl 3 ons ot 
two jullices an ahfolute power to put down alehoufes at their dif- 
cretion j fo that where they have an unlimited power, ft is nbtnc- 
tellary to fot forth any fummons in their order j neither is a fum- 
pions ever fet out in orders, but in convi»Slions for dccr-ftealiivg oy 
the like, where g*K£hL fines are impofed, there it is ufual to fet fortl^ 
that the party was furnmoned j but it is iiot fo in orders for baf- 
tardy. 


to TVLZ. THIR D and moft material obje^fion, that the cotfiity 
was in the body of the order, but only in the margin, it was laid, 
thatnot ncceirary it lliould b.- in the body of the ordpri 
batauf^C^as no crime to keep an alchoufe : it is true, in all cri-i 
]niifil#ci^^ clther upon indi^ilments, convi6lions,or orders, if the 
countyhii^diiiy in margin, and not in the body of the orbeiv j^^ : 

jpibcecdjing^ ougnt to be quathed ; .and lb it has been'pb^^d 
federal tirticsi’as in the cafe of 7he King v. Sheringbam,( 

The King v. Marjh (t)<i bccaufj t!»e county in the margin fhpWS - 
only that the order waS iDaide in that county, but not 
houfe .was there, or that the perfon who kept it iiv<(l'^fhj't|jit 
cciihty ; fo that the juftices of the county have no juril^iiibn,;’"^ 

VVLX’T’Ty Chief JuJfice, There is no difFcrencc between aniyeV 
houfe, and a common alchoufe. If an . alehoufv : 

any diforder {d) or ofFence committed by the F^rtyine o 
otherwife W’h^ it it fupprefled by the 
povver of the juftices [e)-^ Art alehqfjfe m.^y be ifuppiNiil 

StiT. I. Sd\k. 471. . 

(<V/Sn? R«x u. .^ington, Stra. j^S. . 



(«) Sett. &Rem. I15.pI. 151. 
A99 pi- ^ 

Eaftcr Term, S. C't«. x. 

w 


Ktx V. Attiony, %. Burr. 65}. 


Lord 



jyrWaettnTis T^rn, ti, 

The K1.V0. 

.*, ■'r 

AvSTIK, 

* Fortescue, Ju/Uce« It was a qucflton in Lord Holt’s 
tihie, whether jufticcs were bound to giv!^ a re.:ii)n why they fup- 
prefied an alt:iioure^/») ? He was of opinioji they oftght, becaufc 
the party had a right or intcreft vefted in him by the licence (r). 

Here a reafon is given, it being a difordcrly bouji, I do not re¬ 
member it has ever been held necefliiry to fttew a fusnmpus upoti 
thefe convi^ions: the clilHnecion -has been between 
•and convictions by re afon of the grcaUiefs of ti'.e punithnient. J[ii 
an order of baftardy a fummons is never flicv/n (d). And Pa RKER* 

Chief JuJi iccy faid, the objection had been often taken to orders 
ofbaftardy, but never prevailed. A conviction of deer-Healing 
faying “ having been fummoned,” is fufiicieat (<?). 


Lord H<ile (a) fays, if kept in an inconvenient place. "The order 
Hoes exprefs it to be a diforderly hpufc, and a common baw^dy- 


. Pratt, Chief fu/iice. Major fit^ an lahtuSi non dijfert ; be 
the punilliment greater or lefs, it makes no dilfeicnce j the party 
in each cafe ought to be fumniou jd, and the fummons ought to be 
fee out. 

Raymond, fujVue, I remember upon a motion t>f my own, 

an objection for want of a fummons was taken to an orderfor fup- 

prefling an alchoufe, but the order yvas coiilirmed. T he diftinc- 

jtion taken by Fortescue, fujVice^ I’eems very rcafonabie. 

»»• 

^ The Court demanding of Tf^F. SFCoi<;^)ARy how the pre- * [ 3 to "J. 
cedents were in fuch cafes, lie’-.mli-vcred, tlvit t!ie Court was di- 
,vi^ed, as to tills matter, in a cafe Iv.-tween The Ki)i^ v. Clegg fff 
which was in a cafe of palfardy ;* aiul that theijame of the county 
;|n the margin has been held good in ibme orders of removal. 


t The Court. The third exception is fatal. In all crujihial 
^rifecutionsix. will not be futHcient to put the county in the margin j 
:fQi; that can only prove the order made by the juiHccs of that 
d^nty, but is no argument th:it the fv't ’.vas»coinnjitted in that 
i^unty. InTo difference lietween indict nents and oriers (<>). 
^Fhis is a criminal profe^ution, for L: is auj edged a bav/dy houfe, 
^id fu|>j^effed as i'uch. 


Ao^mmatur l^h). 


<0 

: R;eK v- Voung, i. lliirr. 55^. 

Williams,: f Dm r. 1317. 

jipc<>acen^.King . 

Rex V. Siinpion, 1. 




Cgt Rex o. MirfhaH, Trinity Tcm^ 
, in B. R. %o. Gir>. i. 

' (/>) it is U:d S. C. Fort. 325. tlwt on 
coni|i!ti*t.rin and pretedents the order 
■was. «iii;!tlR*d on ihc tlmd cxcepuon, 
a. lj[. Rsy. i4t-6. 


A a 4. 


Grave? 



Michaelmas Ternl> i % • (3^. i. 


Graves againj King. 

^ 5 ’ ^HE PLAINTIFF had judgment in Hilary Term 1722* whicl#^ 
* wa$ now 0ree years ago, which judgment was figned the 
fourteenth day pt February^ two days after that Term, and th^. 
execution borp Ujie the twelfth day of February l^ 2 ^ » aiwhno 
firft fued out to revive the jndgment. ’ 


Raby urged this to be irregular, for the judgment relates to 
the firft day of the I'erm, fo that there is above a year between 
the judgment and the execution. The day of figning the judg¬ 
ment, which is required by 29. Car, 2» c. 3. has no other relation • 
than as it affects purchafers, in refpeft to the plaintiff and the de¬ 
fendant ; and as to all other purpofes, it is a judgment of the Hrli 
day of Hilary 7 erm 1722, by fiction of law j fo that the tejle of 
the execution ought to be the firft day of that Term, otheryrife it 
is wrong ; and therefore it was moved to quafh tliis execution. 

Fazackerly epuira faid, that the plaintiff was right in point. 
qf though he was wrong by a fiction in law. 


Therefore it was moved, that the plaintiff might have leavq^ 
to enter continuances to the laft day of this Term, To as to make 
it a judgment of that day j of that he might have leave to get the 
judgment figned as of the fuccceding Term, as a fine taken in . 
Vacation may be entered either of the preceding or fuccceding 
Term. 

But THE CouR-r^Sied leave to enter cpntinpanccs, this being 
now a record of three years ftarding, neither would they give leave 
to enter the judgment as of the fuccceding Term; it is true, ith|s 
been done in fines, but thefe are'by the agreement of the parties* 
but judgments are obtained upon adverfary fuits; therefore the' 
judgment in the principal cafe muft be of tlie firft day of HilHiry , 
Term, 


The Court was divided as to quafhing this execution. . 

V'SL hrChief JuJiice^ and Powys, Jujlice^ were ofopm^' ; 
diat the Court ought not to ipterpofe to fet afide the execution.' 

Fortescue and Raymond, Jufices^ lieldthc Txecutionvoid;'; 
It is not by a fi<ftion of law, it is the law itfelf, that all j udgoie^*? 
though figned the laft day of the long Vacation^ a^e judgmenta l 
the firft izy of the Term preceding : it cannot be a judgment of* 
the fourteenth of for the Court gives no juc^ent io^ 

Vacation. A fine takeirin Vacation may be entered lpicfaer«of 
Term precedent or fubfequent, it being the agreement of 
parties. • . • • ' ' ' 

T-he Court being divid;d^ no rule (fbnidbe rnade^ whe|^re 
let the execution ftand, ‘ " i" • 

.%. 4 « 


Skipwonb 




fts in G0O* f*r ;Tfi 
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♦ Skipworth againji Green. Cafe‘233.' 

I N AH ACTION OF COVENANT for npn-payment of rent referved 'ovnMni 
•bn a leafe for years made by the plaintift> as guardian to Lord 
Craven^ wherein he demifed meadow, pafkirc, and arable land to tore, and Jnhh 
the defendant,,and amongft therell “ all thofe two cl«fcs called or lands, and dc- 
kne^vn by the name of Lands meadow-^'* and the defendant co- Icobing nw 
venantedtQ pay ijic rent, and alfo five pounds an ^ acre for every 
acre of meadow or palliire ground which he foould break up or 
plough; and the breach affigned was, foat the defendant had whichiheWt® 
ploughed up wra/. L^nds meadow^ by reafon whereof he covenants topaj 

IS to pay five hundred and fixty pounds, and for non-payment Si;fo*’ev«yau'e 
hereof tliis aflion was brought. • 

The defendant juftifies, for that the lands called Lands meadow 
^ere, time out of mind, arable lands; absque «op, ^hat they 


V'ere meadpw lands. 

'^'E.n.VY. for plaintiff'^ upon a demurrer to thif plea, infifted thjit 


i«g«ptwomca- 
dews called 
Lam's mea- 

- - - . , ** dewSf" thf 

it was ill, becaufc the defendant, who is a party to the indenture, defendant msf 
fhall not be admitted to fay that Lands meadows are arables, be- plead tiat tlw 
caufe it is contrary ^o the Indenture itfelf, by which he is ejhpped ‘ calkd 
to (ay that ^hofe lands are not meadow; and this appearing on *“*“ 

tecord, the plaintiff need not plead and rely upon it, but lhall rake timewtof^^ 
advantage of it by demurrer; and the defendant having joined^ in araih^ and tw- 
demurrer, the plaintiff muft have judgment. verfethcmfceinf 

* • * j iol* tJlC 

Hawkins, Serjeant^ anfwcred, th»tthe[?fei*^Iffdemifed mea- words Zane'x 
doW, pafiure, and arable lands to defendant; now if the lands ** meadow" Ja 
called Lands meadows arc not arable, then that word muft be re- 
jefttfd, for without thofe, meadows there is no arable land at all. 

As to the eJtoppel\t cannot be, becaufe the lefice cannot be eftopped pot ofXaar^ 
Iw the words'of the leffor, for the calling the lands by the name of oftiicknd.thef 
Lands mic^dvwsy are the words of the lefibr, by which he deferibes «« tfejp 
the lands as meadow. It is true, any of the parties to an indenture ^ 

ace eftopped to contradiil or deny elfeptial words of the deed; but 
ra tyi^cafe they are only deferiptive words of a meadow which is 3 - Dawr. 
ndl't^ly fo, therefore this is*iiot contrary to any of the effential j 

words of the deed, efpecially fince the names of lands are taken from ^,0 ‘ 
reputation in old deeds to preferve the evidence of fuch lands, 
which otberwife might be loft, and is feldom regarded by any law¬ 


yer^ in drawing conveyance?, for the names of the parcels are en¬ 
tirely left to the clerk, . * Efioppeh are odious in law, and adniitted 
fhetely out <jf neceffity {«), bccaufe they are coriduding to fpeaif 
; t?ibf inftance, 'fc ftranger joined with' the owner of the 
lli^i^'hiaking'a jeafe; now though in reality this was the leafe of 
thei|feef j yet it is likewii the leafe or the ftranger by conclu- 
66ih»^^erwife his (igning would be t(J no purpofe, fo that it is 
^^opj^lby necefiity. B^fides, covenants and agreements are 

(«}'Co. Lit 45. «. 
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Ifefidiaclroas 


II. 


la Uafe be 
made by as 
guanliftn to />. 
the kfll'C is 
^aftoppeH to fay, 
that being only 
tenant at ^v'u'l, itc 
kid no power to 
^lake the k-afe. 

f. Tta^ Jlcp. 

c 


■ to be taken according to the intention of the partiesf 

the defepdar.t covenanted to pay five poynds for every acreoftifi^aV 
dow he ploughed up, it muft be intended for every aerd whiCij wiMf 
really mcadow> and ivot for calledV 

Secondly, It wasVojeftcd againft the declaration, which iS, 
that the plaifttifi", as guardian to the Lord Cravctij uttide diis/eafe 5 
now, every guardian (except a guardian in focage, which the 
pkiintifF docs n«t appsar to be) is but tenant at will.(a), and by 
conflqucncc cannot make a leafe for any certain time, or number 
of f cars, and if fo, thcii this Icafc for years is void j and fo are a}! 
the covenants depending thereon i and therefore the plaintiff ha^ 
no right to this adion ; and ail this matter being on the fame re¬ 
cord, the defendant is not eftopped to Ihcw it (It), 

Td this it was replied for ibc that there are jive? 

hundred acres of land demiled, and certainly fomc of them mult 
be arable ; but the two dolls are fpecially to be meadow by an ac 
etiam demifit duo prat a voc at. Lands meadow: and as to the ob¬ 
jection, that thefe are the words of the lell'or, and therefore fhall 
not corxlude the lelice, it is not lb in an indenture, for there the 
words “ grant and dcinife” are the proper v/ords of the Icffor : End 
yet the defeiidant is eitopped from pleading “ non demifit'* thougl) 
it is otherwife in a deed-poll, for there the ieffec may plead, that 
the lellbr nil hahult in tenemcniisj isc. 

As to the objedion tp the declaration, wz. that the plaintiff 
appears oii XK:coxil^ik^^guardian^ who is but a tenant at will, an4 
cannot make a leidl*; this is cpntrary to the indenture; and the 
fetting him forth to be a guardian^ is only a defeription of the;,- 
perfon, but does not prove that he who tnade the leafe is fuch^ h (4 
may have a greater interell than barely as guardjan f .therefore .^e 
leffee who enjoys this land by virtue of and under'Ithis leafe, is 
eftopped to fay, that the lefibr had no riglit to make it; and thp 
rent ought to be paid as long as the defendant enjoys the land* 


^KS.'XT’iCrie^fiiJlke. Tlic Jeftbr demands five pouifife;:^.- 
acre for ev’ery acre of meadow ploughed by the defendant; 
entitle himft'lf thereunto, lays the pUnighing the lands called “ 
meadowsy’ the defendant plead-, thift the lands called Lniii*s 
“ metidovji" arc not meadoW, but arable lands time put d^ii^j; 
the plaintiff * demurred., for that it is called meadovir iii 
denture of leafe, and the defendant joined' iii dehiurrer. Novy^t 
muft be confidercd, that deeds muft be cpiiftfued accordfng.tQ. j^p* 
intention of the parties, and that the liame of 5* 
deed is only a defeription of the land by rcptitatipq, 
averment that it is meaddw; therefore 10 plead that ftipy j 
meadow, is not contraryjto the intenjf of the parties. '*it^ 
it is faid that the plaintift* demiled dukprata vocat. Ijqri^S 'mei^l 
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dow 'i now though they were not rej|lly meadow, yet bjjtthis dp^. 


(0) Co. Lit. 57. 


fy 

(i) Co. Lit. 3j*. 


I. Lev. 45.' . 

fcriptlcfn 



.« * ■ - • .1^ 

Tiwm, fi.tSeo. t, 

» 

^enption^thejp wouljl pafs in this deed, and ^crefore it would he 
tokiVfijd, and plainly againfl the intent of the parties, to conftruc 
,,^is to work an eftoppeJ. J^ow the refervation of the r^nt of five 
lipunds an acre for every acre ploughed by ;he defendant, mjift bp 
intended for every acre which is really meadow, aiyl not for acre^ 
jcallejd meadow/’ for the nameis but the defcriptiontjl thcland,an4 
oftetv differs from the nature of it; for if the nature of the lands 
ihould be ^aken from the name, then all thofe gn at improvements 
of the niarfh-lands in Llncolvfl.ire^ which itre liill called marfii?* 
in deeds, would likewil'e Hill be marih. It jias been truly fajd at 
the bar, that ejioppels arc odious in ilje law; and it would be very 
hard that the defendant fliould be, bound by this defeription ; ana 
though all the parties to an indenture are bound by the wordg 
^hereof in point of law, becaufe they agree to it j yet that muH be 
intended of material words, and not to every minute and deferip- 
tive words and cjrcundlances. Now if thelc two clofes had been* 
demifed as containing five hundred acres, and fo mentioned iii 
the indenture, certainly the defendant would not have been eftopped 
to fay there vVerc not lb many acres. * 

The Court was clearly of opinion, that the plea was good. 
ad^ournalur (^). 

(a) It is fa'd S. C. i. Stn. 610. ihnt and thiTcforr that the jjlea was good, and 

.Jhe whole Court was of opinion, tiwt the that the dijlcnrfar.t niiift have judgment. 

'defendant had a right to try the fart, And S. C. 3. Dapv. Abr. :»7a. fays iiwas 

whether it svas ancunt meadow or not, fo .idjuigt^K* 
c 


Welder agdinjl Buckler. 


Cafe 234 ^ 


CCIRE FACIAS againft the pledges in a plaint in inwhatraanaqr 

• '^rheplafbt was removed into the court of common pleas, where the judgmenc 
the plaintiifdcclared, &c. and the detenuant avowed the taking, &c. 
as a dillrefs for rent, and had judgment to have a return irreple- 

in replevin. 

WRIT OF ERROR was.brought in the court of kring’s bench, S. C. i. St*% 

» '|Qd the judgment was aflirmed, oiid then a precept was airecled to 
ff ^entii:to make a return of the goods to the defendant. The 
pi^l|ji’piUrned an elongata. 

le defendant thereupon brought a feire facias againft the 

(4), in which he fet forth, that he had recovered jiidg- * f 21 
the court of common pkas, prout putet cle recordo^t^c, 

Whiih judgment was affirmed in error in the 
bench, prout patety I'he defendant plead$ 

*St^ewcord remains iA\ the court of common pleas. 

? demurrer fpecial, 

(a) 5. Conu^Dig. “ ricadfr” (3. K. 5.). 


Reeve 



Midliafelmas Term, II. G'cd. I. In Bi 

» 

Wsmi Reeve for the plaintiff argued, that a writ of error upon a judgy 

jnent in the court of common pleas, removes the record itfelf, and 
vciau. tranferipe; for cxccutioiv is awarded by this CouitJf 

the judgment is affir^pied. A writ of error returnable in, the 
exchequer-chamber is (jifferent; for there the tranfeript only is 
removed. 

Brainthwaitk, Serjeant, then eycepted to the feireyacidf 
for inconfiftenc’ji: it fljiews that judgment was recovered in the 
court of common pleas prfftt/p<rr record, remanen, in C. B. plenius 
apphret \ that error was brought in the court of king’s bench 
where judgment was affirmed, ut per record, in B, Rt 

plenius appareU 

THE Court. Scirefacial* s have been often amended: How« 
ever, let the plaintiff difeontinue on payment of cofls. 


Cafe 235. Theed againft Starkey, 

9, 

A covenant to ^OVENANT againft an executor for not paying taxes accord- 
paytaxes on the ^ covenant in a leafe made by his teflator, wherein he 

emend °to the covenanted with the Icllee to pay all the taxes on the lands demifed; 
rates to church ^nd the breach affigned was^ for not paying the rates to the church 
poor. I^nd poor. 


5. Boift. 354. 

- Powp. 453 
pottgL 411.417. 


Upon demurrer to the declaration it was objected, that the' 
breach was not well affigned, becaufe thqfc rates are perfona][ 
charges (<?), and the land. 


And for this rcafon the defendant had judgmept. 


(a) 5. Co. 67. '■ 

•r3»5i 

Cafe 236. Wyvcll Stapleton, 

judgment T TPON AN ACTION brought in the court of common pleas oi| 
iiv jbe dticn- w a contrail, the defendant had judgment; and uj^il 

a writ of error brought in the court of king’s bench, that jude*-'^ 
ijifWed* *^*^*^f was reverfed, and judgment that the plaintiff in error uiotud 
error in recover his debt and coils, us he (hould bldow. ' 

* Weldon moved, that the plaintiff in the origitial adliii^: 
isoe bttiSed vto recoyet hi? cofts thereof y for this Court is not only tf j^j 
ifit ffiMlp of ^ verfe the firlt judgment, but ought to give the fame judgmeni^ - 
error, the court of common pleas flipuid have given j in which cafe cpftji 
only i|vould have \\een recovered. By the ftetute of Gloueejlerf.. 'cV 
a fh® .plaintiff’ is to recover “ the coils of h is w;ritpurchafedi''’ Wh| 
|ft4iment in his expounded to intend tc^all the legal ciffs of the fuit (.n). 

Cmw in the common pleas.-—S. C. 1. Stra. 615.1 6. Mod. 88. n. Ld. Ray. 992. 1. Bbc, 

^G.). a. Burr. Z097. Kullock 00 Cofts, 294. Tidd in Cofts, 39. 


(s) ?. ;nft. 28?, 


« • 



Jk^cbadmas Tcttn, ii. GieOi i* 

do QOtpray. cofts of thi writ of error) but cofts fgr the delay oc- Wytis*. , 
by. the writ of error. In the cafe of Mulcary v. Eire (a ' 

Jjud^^ent. in Ireland was reverfed, and no judgment given for the ^■’f*‘**’*‘*‘o**' 
d^agesand cofts. There is no cafe in poiiit. 

Rjeve contra* No cofts were recoverable at the common law 
upon a writ of error. The ftatute of 3. Hen, 7. c. |o. is the firft 
ftatut^ .that gives cofts on a writ of error; but neither tliat ftatute . 
nor the 8. & 9< Il^ill, 3- c. x i. extend to writs of error where judg¬ 
ment is reverfed; only when judgn^ent is iffirmeU, or the writ of 
error difcontinued. There is no precedent for cofts upon the,re- 
ver&l of a judgment. 

The Court. In the cafe of Mulcary v, Eire no cofts were 
given but on the original judgment. If any cofts are recoverable 
in this cafe, it inuft be on the ftatute of GlouceJUr\ no other 
ftatute has given cofts. We are to give the fame judgment as 
the common picas ought to have given \ and how could they ad¬ 
judge cofts for the writ of error ? Holt, Chief Ju/iice^ called a 
writ of error a revivor of the caufe and rcmoyal thereof. 

Adjournatur ( b), 

{a) Cro. Car. 511. Sec alfo *. Saund. phIntliF fuch cofts as he would have been 
957. I. Ld*. Ray. 427. intitled to in the court of common {ilcas, 

(b) It Is fald S. C. X. Stra. 617. that but refuted to allow him cofts upon the 
.the Court ordered the niafter to tax the writ of error In the king's bench. 


Wilfon agaiiift Cafe 237. 

PLAINTIFF obtained a jydgjment at law, and afterwards, sheriff ordered 
by a feri facias directed to the fticrifF, he levied the debt on to return his 
the^goods of the defendant, who exhibited a bill in equity againft writ, 
the now plaintiff, fuggefting that there was more due to him from 
the plaintiff than he recovered ; and fo got an injunction to ftay 
the money in the (heriff’s hands. 


The plaintiff and his attorney, being prifoners in the Fleet, 
m^yed the Court againft the fhcriff, to return the writ of feri 
faeiayi and that he might be amerced till he do. * 

.. now the Court was moved in behalf of the flieriff for direc¬ 
tion what to do j for if he returned his writ he muft pay the money, 
, smd fhen the court of chancery would commit him for not obey- 
^ th? injundtion; and if he did obey it, then the court of king's 
bejiich would amerce him. 

♦ The Court would not take any notice of the proceedings 
Ija chaijcery, but ordered tjie flieriff to return his writ, otherwife 
iHp^opid commit him. 

Hlfhen the Court being defiredtohelp the flieriff to difeover 
or folicitor parried on the profecution againft him, 
; ^ey refufed fo to do, becaiJife that would be only to enable the 
’'Iheriff to move the court ijf chancery for an attachment ; fo he 
no relief. 


*[ 316] 


Towmend 



To^nfend The Aflignce, si^d ftvcral 

fioners of i^ankmntcv. 


I^frilinr at law ^ MOTIOMf was Blade to chaftge the venue from Worhjl^ 
‘jpincd i\ jiyj^g to Lsndon or*MiddU/}xy for that there would b6 a 
fihiiowwlkge inconvanience to carry down all the proccedinafi of the eom- 
ui> change the miffioners ; befides, one of them is a BARklst^R A» LAWj and 
two others are apornics ; and it is the conftant rule of this Court 
to allow them to change the wnue in all tranfitory actions, eithei* 
to honden or Middlefex ; and the rather in tiii* cafe, becaufc all the 
aflignees and comniiUlonei s *are made defendants; and. the only 
evidence which can be againft tiiein, is what they have doiie us 
commi;£oners here. 


The Counsel fer the plaintiff' allow'cd the commiflion to be 
.good, and the proceedings under-it; but that the fa< 5 t on which 
this action was founded, was done in IVorcefierAnre^ which was 
the taking the plaintifF/s goods; and the privilege of A coun¬ 
sellor or attorney Was never carried farther than when they were 
concerned in the action in their own right; for where another is 
joined with them, that privilege is never allowed; befides, the 
bankrupt himfelf lived-in 


The Court would not change the becaufc the plaintiff 
obliged himfelf to give evidence only of fuch mutters as happened 
in JVorceJicrJhire ; and when another is* joined in a fuit with A* 
counsellor at ^w, or that it is in auter droit, he has iio 
fuch privilege as to change a venitc. 


Cafe 23^. 

On awrit of er- 
rorbeing qu£th- 
cd^ beotuio not 
brought ,by cU 
tine parties t« the 
judgment, the 
defendant (hall 
bave 
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Cowper and Miles againft Ginger4 

A WRIT OF error was brought by Aiila upon a judgrrieht 
^ given in the court of common picas againft Cowper and Milet^ 
which writ of error was qualhed becaufc Cowper Aii^ not join inJft.,,; : 
Ginger, the defendant in error, thereupon moyed for eojis, 
the judgment haS been affirmed (<7}, B\xt* Miles ana' 
brought another writ of error (h) de recordo quod tor am Uwf# 
refidet, 

•- .a* ' * . 

And IT WAS OBJECTED, that the defendant in ertor 
intitled to coils, unlcfs that writ is like wife qualbed. 


{4) S«e 4. Jinn. €. 16. f. 25. ** thnt 
** wp&h qualhlng any writ of error ior 
variance from the ori<5!tjal recc-rd or 
•• ctlicr (lefctif, the defendarts 'm fuch 
•* error fualJ recover, againft the plaintift' 
•* or plaint.ft'& ili'uin;; cut fuch ^-nt, hi.i 
cclU, as he Ihculd liave had it thj; 
jiidj>intr.t h.td been aflirmt H. ai d ro 
** Le jcc-vertd in the Lmic mar-iur ” — 
See alfvr 3 . & 9. IVul. 3. c. 11. 1 2. 


{ 1 ) It lic.^ cn a judgment in the kiiig*a, 
bench /or any error in the record, .41I,. 
w-int of an ot'.gitul, dec., or. 
matters of fadf, as nonage, dcadi 
pai ty ; 'for error in faff is |ioi Cite 
of the^omt} thet'fcrc it ma/: 
tcrmiif d by ins Jucgis when tbf rccon^ 
is hel'ort them.—Noi t. ttt iht^trmr,td('^ 
tisii. I . • ' 

Bist 



WAS AK.GUED, that a writ of enottorm^H^f would if 
this cafe, becaufj the record was- nbr.-.jrd!ft.qyft| hy the 
firu wVjt of error; for the difference is, where the firtt writ ofawrrtWwJwJ 
error abates or is difrontinued, there the reqord is raitoved, and in which tiwr©! 
error efiram vobis will lie j but where there is^a variance ih the ftile cord is rightly' 
of the court, or the parties are not fufficieirtly deferibed, there the be 

writ of error giuft be quaihed j and in fuch cafe the record « not 
removed, beca’ufe it varies from the writ j a' d confequently the the record it 
record being not removed, a writ of error coratn vqbis will not lie. therebyremoved 
Now in this cafe the record is fully def'eribe^ in the writ, and there although the 
is no manner of variance between the one and the other j anid^he quaihed. 
cafe is no more than if an adtion fhouW be brought by one, where S. C. ante, 161 
it ought to be brought by two, there the aition inuft abate j and 3 ^ 5 - 
the quafhing the firil writ of error was in nature of an abatement,, g 
becaufc the record being fufiiciently deferibed in the writ, it abated 
or was'quafhed, becaufe it was brought by one, when it Ihould be i. Stra. ae*. 
brought by two ; therefore the v/rit of error being naught, the re- **■ Ray- *5*» 


nutn Ipftusy* when it fhou] J be “ ad damnum ipforum** Now 73S. 
the firft writ of error v/as quafbed for matter appearing on the re- 5. Com. Di^ 
cord itfelf,^ and it was never a good writ; and if fo the record was “ Pl<=adtr” 
never removed, for the firft writ ought to be brought by both, ^ 
becaufe both entered into the recognizance ; but it being brought 
by one alone, he has no right to examine the errors alone ; there¬ 
fore he ought to have joined the other in the writ, and if he had 
been unwilling to proceed, he ftiould be^«w/7/5/?rr/and fevered (a). 

Pratt, Chirf yujllce^ laid, that, if fhould bring a 

.writ of error in this court of a J udgment in tiie common pleas, 
the tecord is not thereby removed, which he compared to the pre- 
feat cafe, where tlie writ ol error V;.:s - brought by one when two * J 

•ught to join. 

And they WERP. AtL OF opi.vro?:, that the defendant in error 
fliould have cofts, though that Vv'rit was quaihed, as if the judg¬ 
ment had been affirmed. 

As to the writ of error ccrarn volis, they ordered to fcarch pre¬ 
cedents. 

' Afterwards THREF, of the Judges were of opinion, thaterror ifarecord .»$re- 
eoiram vobis did lie; and they grounded their opinion upon the cafe moved by nwrle 
o\ Walker v. Stokoe [b)^ which was thus: Judgment in 
againft five defendants, and a writ of error being intended to be ths .> 

%|t)ught, the attorney left n note with the cursitor to make party may brin^ 
’ifWt between the plaintiff in error, and .five more, naming them: enor nramvdh 

): i, Rofl. Abr. 753. Yelv. 6. 2 . Ld. Ray. 1403, 5, Com. DIr. “ Pleader” (j. B. xj.). . 

) 

‘ (a) 3. .Mod. 134, >. Ld. Ray. yx. 5. Mod 16. Gy. Carth. 367. 

' 3^0. 1403. 

“ NOTE, 



Cow>i» 
A»» MtLEt 

a^nfi 

GiH6K>. 
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ft 

^oriE.^jhat me of the defendants is dead:** and THfe Ct7Rsiiiipit 
made the writ againft four, without mentioning him who was dead ) 
the qusftion was, whether this Was amendable ? and adjudged that 
Jt was not, becauf? all the parties to the judgment dught to join iil 
a writ of etror: it is*‘traei this Wits a plain mirtakeof the cur- 
glTOR, whofe inftriJ'Slidns were right; but yet it fhall not be 
amended, bffcaiife this writ of error was brought to teverfe a«judg- 
ment j but the ftatutes fbr amendment of Writs were made for the 
lupport of judgments,, fo that writ of error was quaihed; 

And THE Court now faid, that after that v/rit was quaflbedj 
the plaintiff in error brought a writ of error corarn vobis refden» 
wherein the firft writ of error was mifreeited, it being of a plea 
in curia nojirdy whereas the fuit Was in the reign of the King and 
^eeny and the writ of error was in the king’s time orily; for the 
record was mifreeited, and for that mifrccital the writ of error coram 
vobis was quafhed [a)» 


_ (/») See the cafe of Ratcliflb v. Biirtoh, Trinity 't'eriri, 8, Geo. i. Cates Temj/ 
Hardi-es, 135- in point. 


Cafe 240. Andrews again ft Pdfadifei 

If a mao cove- TERROR OF A JUDGMENT in the c.ommon pleas in an action 
■antthathewiii ©f covenant, in an indenture to lead the ufes of a line, wherein 
notinterrupttlie cogiiifor covenanted that the cbgnifce fliould qiiietly enjoy* 
^eenjoymentof Would nOc do any thing tomolcll, hinder, or pre- 

aclofe;theerec- vent him (the cc^nifec) or his wife, or any occupiers of theirs^ 
tion of a gate in the quiet poiTcllion or enjoyment of the lands, &C. but that the 
whkhintercepw defendant had molefted him, &c, ® 

of thccovwan*t. The defendant pleaded, that he had dohfe nothing to mbtefti liln- 

although he had der, or prevent the cognifee or his wife, &c. 

i^nght to erta plaintiff replied, and afligned a breach, for that he wa& 

feifed of a clofe in fiicli a field, being parcel of the lands now pur- 
Cio. Jac. *33, chafed undet his fine and conveyance, and that there was a ian'e 
♦ [ 31Q 3 clofe, through which lane the plaintiff had a way to 

# the clofe, and that the defendant, feiUept postea* did ere£t a gate 
acrofs that way, per quod the plaintiff’s tenant was obflruftcd U 1 
the quiet pofTcflion and enjoyment of tfic aforefaid clofe, &c. 

And upon a demurrer to this replication the plaintiff had judg¬ 
ment in the common pleas. 

And now upon this writ of error brought, it was iNSXStEdj 
diat the judgment fhould be reverfed. ^ 

First, For that the replication was only argumentative of ail 
ohftruftion, vi%. per quod the plaintiff’s tenant was obfl:rtt£led| 
whereas the pleading ought to have b^h certain. ■ 

Secondi y, Nothing appears in this replication tolbewtbat 
the fetting up the gate was unlawful, for there may be anotbi^ 
way, which might make it ncccffary a/id lawful to fet up a gate. 

Thirdly, 
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Thirdly, That it Is not fet forth where, or to what place this ANnsrws 
Way leads, fo that the defendant cannot make any anfwer to ir, the „ 
replication being too general. , * 

Fourthly, This is not an obflratflion of enjoying the clofe 3 Vtnt.^5!j. 
iiiimediately, but by confcquencc; and the plaintili has not iiicvvcd 
that he had a right to enjoy this way. 

. It "W'AS ARGUED for the ofirmance of this that the 

lane was left for the ufc of this clofe upon the inclofure of a com¬ 
mon field, and that it is convenient for the purch-.f. and very ne- 
ceflary for preferving the poflcllion ; and that this lane was cton- 
ftantly ufed by the occupiers of the elofc before this convoi'ance 
and covenant were made, which is not a covenant as to die right, 
but to fecure the plaintiff in the quiet pofiefilon ; and the breach 
being well laid, viz. that die defendant obftruftccl the quiet enjoy¬ 
ment by fetting up agate acrofs the lane, the judgment ought to 
be affirmed. 


The Court. This appearing to be a neccffiryv/ay fur the en¬ 
joyment of this clofe, du n, whether the gate 4s fet uj) by right or 
wrong, it is not niatcri,'! as to the defendant; for in either cafe, if 
it be an obfiruclion, It ought not to be creeled there. 

The judgment was allir nd» 


TIic King ag fmjl 'I'hc.-iei. 

the fiatute 8. . 4 im. r. q. 1. 10, fof^ laying certain duties on 
candles it is enadted, “'I’liat all and every the officers for tlie 
“ faid duties fliall at all times by day or by night, and if in the 
*“ lijght then in ih., prefcncc of a confiable rr otherlawful officer 
“ of t^’c peace, be pcrnliited, upon his or their requeff, to enter 
“ the houfe, melting-houfo, warehoufe, or other place whatfoever 
“ belonging to or ufed by any perfon or perlons wl-o fiiall be a 
maker or makers of any candles whatlocvcr, and liy weighing 
or tale of the candles, or othervvife, as to fuch officer fhail feem 
moft proper and convenient, to take an account of the iull 
quantity of candles which fliall have been made by facii maker 
‘‘ or makers of candles, from time to time, &c«” 

And by 8. c. 9. f.*li. “ All and every fuch maker and 
makers of candles refpedtively are required to keep fufiicient 
“ and iuft fcales and weights, at the place or places where he, fhe, 
or they do make fuch candles, and permit and affift the officer 
to make ufe thereof for the purpofes of this ail, under the pe- 
“ nalty of ten pounds, to *be forfeited and loll for not keeping 
•* fuch fcales and w'eights, or for not pe^iiiitiing and affifiing the 
officer to ufe the fame al aforefaid.’* 

The defendant was convidlcd upon tliis llfitute, for not affifiing 
the officer of cxcife in weighing the candles. 

S, C. I. Sira. Co 3 . S C. Aijdr. S.}. i. S.llc, 13. $. Con\ D;.;. “ PUciicr 


Oafe 2<fl. 

If a penal ftatute 
.•ii!tli!>ri2c r.n of- 
lijt r to enter a 
IiovK,- !jy day or 
by nij'lif, but if 
1,'y n.^^iit in the 
Mrvfence of a 
ei)i;U;;ble ; it is 
»L..ri.;i(rit, jn a 
ii'iivitftion for 
obi'rniling the 
oi'icer, tofiy hr 
t ;Uti ed ’.vxi'fuHyi 
bill ♦[' it was by 
nivgitjtlicdefcn. 
d.T.'.t may fhtw 
btfoie «hc ma- 
j^iilr.ite that the 
entry was with¬ 
out a .enjiaole, 

[ 32° ] 

G. C. 7. Ear. 

7 C B. if). 73. 
S.C. a.Ld. Ray. 

’rs- 

b. C. I. StfT. 

C..f<.-::,417. 3JI. 

rc. 7;.}. 
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Tit* Kiko It was now objected, that the convldlon was wrong, be- 
egarji caufe the ftatute direfts, that If the erttry is in the night-time^ it 
Thxad. prefence of thk constaule ; and it is not fpecl- 

fied in this conviction,, whether the entry was by night or by day. 

Reeve for the CroiX)n. It is fful in the conviction, that the 
officer entei^ed laivfuHy^ which is fufficient, without ffiewing any 
circumftances of his entry. 

The Court. This is a good conviction for ten pounds upon 
an information before the juft ices, for they have a jurifdiction in 
this cafe, and nothing appears wrong in it ; for it being alleuged 
that the officer entered lawfully, it mufl be intended right, efpe- 
cially when nothing appears to make it wrong: this objeclion 
ihould come on the defendant’s part by pleading. 

And the conviCfion was affirmed (c). 

(i/) See Rex w. Thcad, i. E-rr. J52. 


Cafe 242. 

A confp;; acy by 
parifh ollicci.; to 
marry a fenuilc 
pauper fcttltc! in 
the parifll of A. 
to a pauper fet¬ 
tled in the par.iii 
of Ii. in order to 
bring a ch;.rj;c 
upon the par.Hi 
01 B. is an in¬ 
ti: ftabltoft’c nee; 
but the im’Rf- 
ment mult aver 
th.at the patties 
Were J>t- 

thd in iluir rc- 
fpctJtive pa- 
nfltes 5 fv fay¬ 
ing they V.-tre 
inbalitarti Oiily, 
is nut fuliicie:it. 

* C 321 ] 

s. C, 1. Seir. 

Cafes, 336. 

•'i. C. 2. Stra. 
707. 

J. 5 :ilk. i7|. 
a.Ial. Ray. 1167. 


The King (igBinJl Edwards and Others. 

defend.ants were indicted, for that they, per confpira- 
'*■ tionefH ifiter eos hahitcim.^ gave the hufbaiul money to marry a 
poor hclplefs woman, who was an inhabitant in the parlfh of B. 
and incapable of marriage, on purpofe to, gain a fcttlcinent for her 
in the poj-ilh of A, wherev-the man was fettled. 

It was moved toquafhthis indiclmcnt, becaufe it is no crime 
to marry a woman and givctic/a portion j and the julfices are not 
proper judges what woman is capa.ble of a huflaand, neither ,hav& 
they any jurifdiCfion in confpiracics. ‘ 

It was insisted on the other fule., that there is a crime fet 
forth in this indiCIment, which is a confpiracy to charge a parifh, 
C:c. and a confpiracy to do a lawful aCf, if it be for a bad end, is a 
good foundation for an indictment. An indictment for a confpi¬ 
racy to charge a man to be the father of a baftard -child, was held 
good (fl'!, though fornication is a' fpiritual offence i bccaufe the 
court of king’s bench has cognizance of every unlawful aCI: by 
which damages may enfuc. So an information for a confpiracy to 
impoverifh tlie farmers of the cxcife, was held good (i’). 

* To WHICH that thofe were confpiracics tc 

do unlawful aCts ; but it was a good acSl to provide a hufband foi 
this woman. 

The Coyp.T. The, qnafhing indiClmcnt« is a diferetionarj 
, power t>f the Court, but in this cafe flie defendant has not fhewed 
anything to induce the Court to quafh the indictment; and if the 


( ») Tembcrlcy -v. ChiW, i. Sid. 6S. 
S. C. I. Lev. 62. R*.^ rniEioi'.g, 

t. Vrnt 3U4. 


(i) Pc:: w. i. Sid. 174. 

4 


niattei 
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Ihatter be doubtful, thte defendant muft plead or demur; but in- 
ilidlments for confpiracics are never quaihed. — A bare coiilpirac/ 
to do a lawful act to an unlawful end, is a crime, thou;rh rm act be 
done in confcquence thereof (t?) ; but if the ftulc in the indictment 
be plain and apparent, it is qua'hcd rbr that reafon, and the party 
ihall r?ot be put to the trouble to plead or demur. 8u^po<c tiiere 
is a confpiracy‘to let lands often pounds a year viduu to a poor 
man, in order to get him a fettlcment, or to njakc a^ertiricare man 
a parifli-olHcer, or a confpiracy to feud a woman big of a baliard- 
child into another pari Ih to be delivered there, audio to chiu^ge 
that parifh wita the child ; certainly tocTe are crimes .b.vVi?.//.-/’.- (/v ). 
But in this indidtmentitis not fet forth, that the wom-i;! .v:is ‘n'^rly 
to be chargeable to the parifh. As to tlic ohjeefion, rh.- fel- 
fions have no jurifdiclion in ccnfpiracy^ the contrary i> irue; lliey 
have no junfdicfion in f.erjury at co.>nmon idiVt but py the Jlat.iU: 
they have} and they have no junfdiilioii to indict ii.)r lorgefy, 
but certainly they have jurifdiction de confpiratiomhui (t), and I'uch 
a perfon as this defendant is, was puaithed by indictmeat at com¬ 
mon law {d)\. 

But in the Trini'y Term following judgment was given for the 
defendant^ becaufc it was not averred iii the indictment, that the 
■woman was latt lcg.*.lly fettled in the parlili of B. but u;ily that the 
tvas an inhabitant there. 


(ii) Reg. v Pefl, a. Ld. R.iy. if67. 
S. C. 6. Mod. 185. 

(^) It is ,ilfo I'lid, that tlie Court will 
^r.tnc an agaiiifl o’vti fms f‘'r 

this oRVnoe, Rex v. Sadler, Sayer, 260. 
Rex V. 'ratj-ar.t, 4. Burr. 2106. tButtli;: 
Court has conic to a rcfolutioii not to 
grant intormations in thefc cafes, Eaflcr 
Term 25. G.c. 3. and tiierelore it was 
rerufed againft the overiCcis and inhabi¬ 
tants of Dopsajl^ty lor conftiiiing to picvatl 
ion a foldicr to marry a pocr woman of 
their parifii then big with child, lor the 
purpofe of throwing the burthen of main*- 
taining htr on another par.lh; Rtx -r-. 
Compton, Cald. 246. It lias a!lo iiecii 
refufed In a very grol? cafe, that of aiiiuh 


under tU’sefs married to an idcot, Rex v. 
lipl'dale, M.ch. 28. ( 7 . 3 . 3. Citld. 247. 
r.c;is. But if perfon’s concinr.ng in fuch 
a*cnrrfp:racy arc of g-'od ciicuinifancei., 
and in refpot.lible firuations, the Court 
will grant ait infcnmition, oihcrw.fc the 
injured part.es muRrelort to the ordinary 
mttliud of ledielmcr.!, Cald. 247. 

(f) Rex w. Riffial, 2 - B'Jir. 1320 . 
(d) It .s faid, 3 . C. X. .Seii 'Jafe», 33C, 
that the Court kit the deit.'ri iiit.. to de¬ 
mur or plead to it, as tlicy (hot.!.i tblnlc 
fit; and S. C. i. Ifiia. 702, tbjt on « 
dtinunrr to th;j ind.dkncnt, j'udjment 
was given for the deitndant, beoaufe it 
is not an olfeiice ind.^abk. 


Sir John Walrond cgcthift Jacob Senior iJenricus Van 

,Moi'cs. 

A jMOTION was made for leave to tjhangc the hail in. this 
r* caufe, on the very day'that it was to be tried by t:i/i pdus, 
becaufe one of them was a very material witnefs fur the dell\;daiit. 

Thk GoONsEL^r objedfed aginnft it, that 

bail (hould not be changed, becaufe the priixcipal run 
Away, and the bail had offered a hundred pounds reward ioa;)y per - 
fidn who ihould bring him in; bciides, tire new bail i;ovv uiieied 

B h ’ 


Thk Ki;,'q 
Edwards 


Finch. So. cap 
iS‘ 


Cafe 2.435, 

On.“ •-!' rh? bail 

■' .tncfi lor tne 
rk Uncart, and 
til . I tie re he 

iiii'vtti tliai iieW 

t.i.l .i.igi.t be 
put in, I'ui K 
WR, denied. 
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Sir John 
Wai-rcnd 

aguiiji 

Jacob Senjos 
Hen'kicus 
Van Mcjes. 


inftcaJ of the former, were bail to an * ailion upon a South-SeA 
contraft, in which the-plaintiff had a verdiCT: for thirteen thoufand 
four huruh ed pounds, f(j the plaintiff'in this action cannot tell what 
they may be worth after the payment of that fum. 

'riiE CouitT. If the bail furiender the principal, they fhall be 
admitted to put in new bail, and tiien the old bail may give evidence 
at the trial; but the bail now ofiered being bail in another S6tion 
for a coniiil-crable fum, and a verdict againff the principal, the 
plaintiff in this adllon cannot have timely notice to inquire into 
their ciicuinffances ; ihcreforc tlie Court will not force new bail 
to the action, but tiie old ones muff Hand. 


"v # V; vf * « *■ 

Trovfr wiTi lie NoTA, At the trial nf this caufe, a cafe was cited. That trruef 
here for aeon- jj^ England for timber taken away and converted in Ireland\ 
weon m -- opinion of the late (dnef^fnjlice Holt, though 

it was objected, that it might bring the title of lands in Ireland in 
queftion, which could not be tried here j but he anfwcrcd, that 
as trover is a tranfitory aciion, it might be brought here for a 
convcrlion in Irrland ; nor fliall any incident qucllion which may 
arife on the lame bar the plaintiff' of Inch action, for if it fhould, 
then a perfon being in England can have no remedy here when 
the defendant is guilty of a trover in Ireland^ and comes from thence 
into this kingdom. 

All which was now offered in anfvver to a quePuon made, whe¬ 
ther an action lay here on a rontradt made in Elolland ; and the cafe 
of Drown v. I lodges (n) was cited, which was, Trover brought 
here, ami ujmn not gniliy pleaded, it app(.-arcd, that the-defendant 
S?e Dou’.fcn •v. W'as tenant by the curtefy in Ireland^ and had cut down trees (here, 
Marhc'.vs, 4. gjjd reverlion belonged to the plaintiff ; and upon a cafe 

IcrmF.rp. 503. the opinion of the Court, it was rcfolvcd, that in all local 

adtions, as in trefpafs quare clanfum fregit^ the plaintiff cannot 
prove a trefpafs anywhere clfe, but v/here it is laid in the declara¬ 
tion, nor lay it in any other place but where it was done; but that 
it was otherwife in tranlltory adlions, as trover^ ttfe. therefore the 
plaintiff' might lay the convciiion liere, and prove it was done in 
Ireland, 

* * 

Copy of an a- NoTA Ai.sc, That in the principal cafe it was now refolved, 
greement in that a copy of an agret menf :egiftere<l in Holland^ and attefted by 
IhlLudt if at- puijipj notary tlierc, may be given in evidence for the now de- 
teAcd by A efpeclally fince he proved that the plaintiff’ took out 

evidence in another copy of the lame agreement, and would not now produce 
England. ittherefore that copy which the dcfeiklant had taken out was given 
j. 1 in evidence, for it is plain that* the plaintiffknew the agreement, 
L 3^3 J he havijig laken a copy thereof, fo could Jiot be furprijted. 


(w) Srllc. 250.' i-l. 29, 


Kota 
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Nota also, That at the fame time the Court held, that a Sm Jqhs 
plaintift who was in Hollavd might make affidavit there, and get 'Vai.rokb 
it attefted by a pidilic notary; and that it Ihoiild be adinitted as TaioT^'^nio 
evidence to hold the defendant to fpecial bail here, ^ riKNK uVs”* 

Van Mo$£s, 


Warren aya'injl Confett. 


Cafe 244, 


^1 ’HIS was a writ of error on a judgment in tlte common picas, “ Is 

■■■ in an action of debt for a nenaltv in ntst nerf^nniii'r an agree- good pica to 
inent, to receive and pay lo niucn tor a traiister ot Itt.ck, occ., ^ 

The defendant pleaded nil (kbet\ tb wliicli plea tiie nlaintiffdc- 

murred and had judgment, for that nil dehet tio g‘>oJ plea; 3] c’ 

and that being now the only queftion, 

• S. ,C;. 2. Stra. 

It was argued by Rkevf. for the phiintljf In error^ that the plea 7"*. 
was good. It is true,-it is not fo in an aci'on of iebi on a bond, ? ^'d.Ray. 
becaufc the debt is immediately due; but. it is otl^erwil’e in an ac- 
tion for a penalty, becaufc the plaintiit* could not (ic;r.and it as a *00. * *** 

debt or duty; for it is not fo vvitliout L yiug fonv fi.;’- antecedent b. c. i. Bar. 15. 
to his demand, to entitle himl'elf to tins adion ; im-.l tiiat muii: be 
fomething tlie deed to fupport ihc (lomaud; for iherc is a 

difference between a bond for performance of articics, where the 
condition appears in the very botiy of iiheb-a-d, and an obligation 
which has a defcafince or condition ir. it nor In the body of the 
obligation; for in this lull; cafe a mar. n;.-y have an aTion on the 
obligation, without felting foioh any'^viatccr dchsrs to ( iiiitle him 
thereunto; and in fuch cafe nildelet is no good.nlea, for the obli¬ 
gation mu if bo avoided by matter, of,as high a nature, and thede- 
, fendant Is ejhpped by the deed to fay notiiing is duo; hu i! t is oiltor- 
wift in the firit cafe, for there the debt is itot due prln.n ji-cle on 
the deed, but for not doing fomc other collateral act. 


The cafes following were cited to fhew this to be the conftant xi. 11 7 . 4 . h; 



not bound to plead mil tul rts^onl^ in an action of dei*t agalnii a joiged, 2^. 
(hcriff or gaoler, for an cfcapc of one in e.\ccution ; </) ; tliough the 5 t-'wn. Dig. 
plaintiff mult declare on the judgment, nil debi t i.s :i g!.>od plea, ‘‘ 
and fo it is to an action of debt on the flatute 2. K:kv. 6 . for not 

124] 



It was agreed on the other fide^ t^iit nil delet is a good plea 
where the adlioa is founded on a collateral matter, and not com- 
prifed in the deed; and thefe arc cafes of daily experience; as in 


(d) I. Saund. 38. 
Cio, Car. ^15. 


(<■) Hutton, 109. 
(^) 

Bbj . 


anions 



COKSI^TT. 


X. Sand. 

Hard 352. 
Sa!k. 565. {>!. 
Keiiw*. 47.- ■ 
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anions of debt for rent referved on a leafe by deed; and in ad^ions 
of efcape, and in all a£ls founded on adls of parliament. But the 
adlion in the principal cafe is entirely depending on the deed, and 
abfolutely founded on the obligation therein, by which the defen¬ 
dant bound himfelf in'fuch a penalty, which is an obligation to all 
intents and purpofes; but where the lien arifes on the deed itfelf, 
there nil debit is no good plea, though matter of fatj be averred ; 
and wherever an adlion of debt is brought on an obligation for 
payment of money, it muft be averred that the debt is not paid, 
which is matter ot fuel; and yet in fiich cafe nil debet is no good 
ple 5 . But wherever the plaintiff declares on a fxiff collateral 
unto, and not arifing within the deed, there it is a good plea ; but 
it is a general rule, that nil debet is no good plea to any action 
founded on a fpeciaky or on a record; and it would be of very 
ill confequence if it Ihould, and particulaily in this cafe; for then 
the plaintiff inufl not only prove that this deed was executed, but 
he mult ail'd prove the time of the opening the books, the regiftring 
the contract, the tender made by him to transfer, and the refufal 
of the uet'eiulrint to accept, &c. and to pay the money; and after 
all this hardibip, if ml debet ftiould be a good plea to a fpecialty, 
for fo tliis obligation is, the defendant may furprize the plaintiff 
by giving a rclcafe in evidence, or byprovijig the obligor was not; 
compes menlis at the time of making this obligation ; and fuch dif¬ 
ficulties might make psifons defend their caufes where there is no 
colour of delence, but only fome hopes that the plaintiff might fail 
in proving fonic of thofe things; thcrefor'e the law will not admit 
of fjch i omplicatcd ifiucs*;* but will always have the iffue a fingle 
point if po/Jiblv, and for that very reafon wnll never p/rmit a man 
to plead the general iiTue to a fp'ccialty : bcfides the vaft difference 
this iffue may make of cofts at the trird, which probably may be* 
fwoln from ten pounds (which might bC competent cofts upon 
non ejl jacluri) to a Ir.mrired pounds upon fuch a complicated ifiuc 
as ;:// etchei^ this pk-a contradicts the deed, and therefore ought 
not to be allowed more than nil hahuit in tenementis in an adlion 
of * debt for rent referved upon an indenture ; which was never 
yet allowed. ^ 

To WHICH it was anfwercd^ that though there be fomc inge¬ 
nuity to afHrm, that where the fads on.w'hich an adion is founded 
art* continued, and appear in the deed iifeif, there nil debet is no 
good plea, yet a bare affirmation without any one authority to 
lupport it, will be of no force. 

The Court took time to give judgment, becaufethc courtof 
^ommon pleas were unanimous in thei** judgment {a)» 

"(«) Stt poA. 381. 


The 
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The King Sinipfon. 


Monday^ i6 Nov,'mbcr^ ^T^S’ 


\ TANDAMUS to the defendant^ wlio v/as furrogatc to Dr. to 

■ A7»^, archdeacon of the dioerf.^of ^London^ to fw'car one XVricn 

Fane church-warden of ColcheJIcr^ be Ing defiled by the inhabitants ferr^jr-tc m?de 
■according towthe cuiloni of that parii'li. an ili r.num. 

The defendant returned, that it did not appear to him per nliquod ^ L<l*Ray. 
jcrlpum that Fane was dulv cieded (./) ; ‘and tiTat the Bifoop of ^ 
London had inhibited Dr. Kiivj:., and any perfon adling under^lim, 
to fwear this Fans\ fo he (the furrog ite) cannot fwearhiin. ’ i. Ld. Ray. 138. 

Mr. Rekve excepted, that the return did not fet forth that i! 

Colchejler was within tiie liioccfe of London. - 3 ^.. 

To WHICH it was anfivered-^ that ihoiiah the return to the ^ 
mandamus do not prccifeiy mention Colchfler to be within the, 
diocefe of London., yet when it ir.enr.ions (liat the i>lf)op of London 
had inhibited the Archdcacjn., izc. tiiat is fudicient to ihew the 
Court that it was within his diocefe. * 

A peremptory mandwiwi WMS granted, as it v\*as in the cafe of 
7he King v. Cardigan ; for the Court faid, that wlierc the church¬ 
wardens arc to be eleot-jd by the parifliioncrs by prefeription, it 
fhall not be in tiie power of the parfon to hinder tiiem, 

(.7^ SccTltx V. Dr. Hwrib, 3. Burr. 1421. 


The King ^ffgihft V7hite. 


Cafe 246. 

A MANDAMUS was dirccled to an archdeacon to iweax 2 i ** Nonfmt tlte~ 

church-warden, who was defied by the inhabitants, he, “ 8°°^ 

return to a man. 

damut to fwear a 
church-warden. 


He returned 7ion fuit chtlus. 

This was .a^djudged to be no good return (r/). 

And & pcreniptoi'y mandamus was gratUed (i). 

. • 

(a) But Ld. Raymond fays that this re?;/i.iV</.'/ 7 w was not a good return, was 

determination was cenainly wrong, for denied, for the Court fa.c!, that cafe had 
the return v/as o good itturn, and '-. iih been ovtr-ruUd, and lliey hoped never to 
often been made to fi;:h a d hear it cited again. Fitzgib. 195. z. 

actions brought upon the u turn .md tried. Stm. S95. Barnard K. C. 412 .—Notx 
2. Ld. Raytn. 1379, rsSc'- 1405. 11. :a t.u toriKgr edithn. 

JVIod. 174. pi. 16. 12. Mod. 3. That (/') Burr. 1328. 


2.Ld.R3y.i379, 
2. Stra. 894. 

2. Salk. 434. 


Anonxmouj. Cafe 247. 

MOTION was made by the plaintiff to examine witneflbs at Seamen who 
a Judge’s chamber, they being mariners, and now going to aie witneffes, 
fea on along voyage. 

be eyamined at a Judge’s chamber. 

B b 4 This 
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ioiovtttovi. This was opposed on * the other ftde^ becaufe this would be 
to deprive the party of the benefit of their evidence by crofs- 
examining them at the trial. It is true, fuch inotioris have been 
made where the defendant would put off a trial, or where fie 
dellres fome other fav<'>ur of the C-urt; but here it is in the powftr 
of tile piaintifi to bri'iig on the trial when he pleafes ; and the 
defendant cztnnot bring it on but by proz/ifo-i and thosi this nfotion 
rnight be proper. 

The Court^. This niolicn would liavc been granted if th(? 
defendant had agreed to it -; or if he had delired fiv'vir of the 
Court, it fhould not l)L g. . ' ; ’ auinit thcplaintilF 

to examine his witnelles. Jj:.c Uku not this cale, 

, The plaintiff took nothing by this motion. 


71;. 

Diiv. 

rididlnu r.t’ 


Cafe 248^ The Kiii^ againfi Kdwartls. 

An ':nforrri.itirn T 7 PON A MOTION for AN INFOI^MATION agaiiift the ovcifecrs 
liejai'jiiulov^rr- n;i!-iih of H''(iiihu jl^ for rcmoviiig a poor 

vvojuan who had the f.n;.ii-pu:: into another parifh, and againfther 
fick plXn"^ ** h'om the pnrifh of lP''a(lhiirliy wiicre fhc was an inhabitant; 
and tl;e feiliens refufmg to give any relief; 

The Cmif.f Justice fiid, that where a perfon isvifiicd with 
fiv'ini .!> by the acl of ( joJ, he ought not to be removed from tlie 
pi i.ce wIttc he is fiek, farthe.? to endanger his health, without an 
or Jer of twojulliccs ; r?i:a if fuch order be made by the jullices, 
knowing him uJ* be iickj an informaticn fliall go againff 
them. 

'riierci’pcn a rule was made r.grunfb the overfeers to fliew’cdufc, 
&c. 

And on ar.t.lh;';* i!;:y they came to fliew caufc, &c. and denied 
t;»c la-il v! ^ga.nil li-v*.! ; 

And moved, f i.it the rele might be difeharged, for otherwife 
this woman, v. l.o war. real!}- fettlcii in that parifh to w’liich fhe was 
removtii, wou!(i, i:i)on the trial of tliis information, be evidence 
ag. ;nlt the pai i'h of IVadb'.o'ji^ and g«|in a fettlement there. 

Put THE Cot-RT was of opinion, that the fai^l being contro¬ 
verted, ana carrying fuch aharbarity with it, it w'as reqUifitc that 
it fhould be tried upon an information; and then the jury 
would be proper judges of the trut.'i. 

'* The.Xinc Harris. 

An indiclniir.t | NDICTt'iNT FOR A RIOT, at H.’refcrd aflizcSj and aflault- 
for afltiultin^ 1 -f co 7 ii>ular. in exccutioue o[ncii. 

•* y. o. pi.it, j t 

;< nn'lmlar. ill t’lf t curir.ii of !iii f.'fiic'.,” is geed,—4. (i-J, 4 r. 5.' Co. 121. C;0, Car. 4(^4. 

4. Com. Di^. “ iiK (H. ; ). 
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It was object ed, upon a motion to quafh it, that this Indi£l- 
nient was ill, becaufe it was for a riot in et fuper pgtt, cotpbula^ 
> z«w, when there is no fuch word as peti. 

. This was granted on the otlicr fide, but that con"*bularium^ with 

dajfjy made the indit^fment good. 

T^E Goi>rt. The word “ pelt'' is Airplufage, and fliajl 
therefore be rejc( 5 ied; and the indictment is good without it, for 
the other word makes it good : for con'Lular/uniy hy virtue of the 
dnjh^ may ftand for cmijidbulnr' : fuch daflies have been often 
ufed, and the common ufe is iho only rule in jroverning our cou- 
ittruefion of them. 

The indidment was held good [a)* 

(a) N. B. As (he l;nv proecc-'in;-: fire 5. CrVo. 2. c.ay. 6. f/Vo.2. c. 6.—NoT£ 
Kiivv in E;:ylijh, thi-> c.tie can nc.M- /i fumir edUkn, 

again. Stc ilat. 4. (liO. 2. c. 2C, 


riunrcon rzgr//;;/? Howavd. Cafe 250; 

.^T^HE PLAINTIFF had judgment in the court of common pleas, ‘^Vant of an 
**• which was now above ten years {landing, W'hcn the defendant 
brought a writ of error in the court of king’s bench, and alligned 
the want of an original for error ; and now the defendant in error 
pleaded “ in vuUo cjl erratum and the w'ant cC an original being 
not yet certified, “ 

He moved to put it off'until the next Term, that he might in the 
mean time procure an original lo^be filed, this being a contrivance 
of his own attorney to defraud him. * 

THE Court. Thi-s motion fhould have bcen’madc before the 
cauCe was put in the paper. 

But it having the countenance of fraud, it was ruled to gp 
pver upon payment of the colls of the day. 


Cuband agahift Di.'wTo’jry. 


Cafe 251. 


■pROIIlBITlON. The cafe was thus: 'I'he plainti.ff* in the If a perfon pro- 
prohibition procujed a will to be delivered te him out of the ^ 
prerogative court of l orKznd at the lame time entered into a bond delivered to 
jin fuch a penalty, &c. witn a condition to re-deliver it again into pre-ogative 
that court, at or before fuch a day, 6cc..^i which not being done, court, and give 
THE SPIRITUAL COUR'i’pi'oci^dedagainft him lajio ie f.dei^ » xorc-^em 

and to have the very will brought into court. 

, court on fuch 4 

The defendant pleaded,‘that he had entcre.l into a bond to re- day, the sh- 

dtlivcr the will, on which they might have a rnoper rtmedv; "’Tu/itcouKT 
^ it j cannot prt.cet4 

agalnil him for a i’r-w'k cj lh /.ntht if he do not redeliver it ; ( n :hcy vnay piccetd u])i>n tbc bond in 

the temporal courts.—2. Roll. Abr. 2Sj. a. Inll. 4i,;3. F. N. 1'. 43, (j. Com. Dig. “ Frolubuion** 

(G. 13.). ' 

which 
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* which plea being rejewted by that court, they proceeded agaiaft 
him there. 

And now be moved for a prohibitian^ upon a fuggeftion that all 
fuits upon or concerning bonds are determinable only at common 
law. • ^ 

Bootlf. 'canira. This motion comes too late, there being a 
fentence and excommunication. The intent of the libel plainly 
appears to be for a re-delivery of the will, and not for the reco-r 
very of the penalty of 'chc bond ; for the wi tnefs to tl ie bond was 
dea£‘, and probably if it was put in fuit they might not recover j 
beftdes, the penalty might not bcfuliicient to make amends for the 
damages fuflained by thofc who were intercired in the lands con¬ 
veyed by this will, by not having it produced ; therefore it is 
neceffary that they ihould liavc a power to enforce him to bring it 
in, Befides, it is the election of the party either to put the bond 
in fuit, or to fue in the fpiritual court (a) and now feme inftances 
were Ihev/cd in parallel cafes. A man forged ak ordin'ation (b)y 
and being proTccutcjl in the fpiritual court, he pleaded, t\\2X.for^ery 
was triable at common law j the Court rejeded that plea ; and 
thereupon the plaintiff moved for a prohibition, but it was denied, 
becaufe the profecution was in order to a deprivation. So where 
the fait was in the f\:)iritual court for taking the bells but of the 
fteeple (c)y the defendant pleaded the general pardon j and 
that pica being likewife rejected, the pi diitiit moved for a prohi¬ 
bition^ and lhat w’as denied, be. .aufe the fu'il being pro falule animar 
was not pardoned (d). ?lnd in Gardners Cafc(c)y where the 
executors gave bond for payment of a legacy, Doderidge, 
yujiicey was of opinion, that the •obiige-c might fuc for the legacy in 
the fpiritual court, or at ccnimon law upon the bond ; for that the* 
taking the bond had not altered the nature of the legacy. 

The Court. 7 'hat cafe in 7 .. Roll. Rep. 160. is not law; 
for the bond fatisfies the party by cxtinguilhing the legacy f'/ j, 

^djournatur. 

(/i) Cro. F.JIz. 60^ 844. (J) W. Jones, 230, 

(i) 1. Lev. 131. 1. Sid. 217. *(f) z. Roll. Rep. z6a. 

(f) I. Sid. 281. (/) Vtlv. 39. 


Cafe 252 . 

An .ijformation 
ior a 1 bcl laid in 
the rify of C^/rer 
fliaU be tried in 
the county of the 
City by THE 
MAYOa. 

*[ 3^9 3 


The King agaiujl Brereton, 


A N information for a libel was laid in the city of Chejiery which 
^ being a local offence, and illiie being joined in this court, could 
not be tiicd there, but in the cd>ntyi»\ the city ; therefore it was 
fent by nuttinius dirciSlcd^to “ ^ HE chambi rlain of the county 
palatine of Lhtjhr” with direction,*that he ihould tranfrait it to* 
“ the mayor of the city of Chejicry* in order to have it tried in 
fhc county : f the city before him. * '1 lie chamberlain accord¬ 
ingly ttanfinitted the record to the m.ayor, who had thecaufe tried, 
and a verdiiSt was given againit the defendant; and then the mayor, 

who 
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Vrho was the judge of the court, returned the record, which return Tr* Kxvm 
Was certified by the chamberlain (a), ' 

Brc|eto«. 

Fazakerly now moved in arreft of judgment. 

, The first exception was, that it appears by the record 
that the day is appointed by thf, may«r j which is therefore 
voidy bccaufe done without authority. • 

Sir Philip Yorke, Attorney-General.^ on the other fide. 

I'hc mayor, being judge, has a right to appo’int the day ; all 
the precedents warrant it. Befidcs, (hould this ol.jedlion prevail, 
we mav have a new mittimriSy ora venire fadus dc nsvo(h). 

And this record is well returned, and the day given by the 
mayor (who was the judge that tried the caufe), to hear the judg¬ 
ment of this Court} and if no day had been appointed on the roll, 
the Court might appoint a day in entering the continuances until a ?. RoU. 485, 
plea or demurrer. 


The Court. If the precedents are fo we cannot vary now ; 
the city is part of the county-palatine. • 

The second excep ito:: was, that it does not appear that the A return trait 
chamberlain of the county-palatine oiCheJier is chamberlain of the 
city of ChejUr. of acitylhaU b« 

* intended madt 

Sir Philip Yorke anfiveredy The chamberlain of the county- propwau. 
palatine is chamberlain^ of the of Chcjhry for the city 
Ch fler is part of the county-pafiK^^e ; and he has jurifdidlion 
within the city of ChejJery by 33. Ihn. 8. c. 13;. (t ). There are 
but two precedents of actions J^iid in the coun'y of the city of 
, Chejier f and in both thefe precedents the mandamus is direded 
as here {d). 


This Court will take judicial notice of the mlnlfierial officers 
of all counties ; " and it the chamberlain has a command ♦ j* ^30 ] 
over the whole county-palatine, as certainly he has, the C^’ourt^jn^ 
will intend, that this return was made by him as chamberlain of the 
county-palatine, and no other lhall be intended. » 

The third exception was, that the fiiia is laid very un-An'informatioi! 
certain, for it is, that the,defendant fcripfity fecity et pui/uca-ioralHe/mtht 
*^vityfeu fcriiii fecity et pubUcari caujuvity' which is very uncertain, 
and no proper defence can be made, becaufe it is in the disjunctive j « o|j*cauW™tt 
therefore where an iiulii^lment was “ for making, or cauling to'be«< be wnten ’ 
« made, a bill of lading, it was held ill, becaufe in the dif- is bud. * 
jundive (a), 2 RoU Abr. 

(<j) The writ from ths chamber-^ (A) i. Roll. Abr. 285. pi. 4, 81. pl-S* 

• 1.AIN to THE MAYOR afttf ifitv; tried (c) Co. J.it. 211. 

commands the mayor to find the \d) Trinity Term, 13.//'^//. 3. Mer- 
record back to the chamberi.ain for chani-Taylors Company v. Hayntcn. 
iiim to appoint a day for the appearance Michaelmas Term, S. Anne, Ilcnfhavw. 
of the parties, in oider for their receiving Tickd. 
judginent.— Not* utbejmmur tdli\in. 


Sir 
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The KfKG 

figdinji 

{kxki|TON. 


Sir Puir ir Yorke anfweredy that it is true, a man ought not 
to be puniihcd where there is any uncertainty in the crime 
committed ; but a disjuniSlive does not always make a difterent 
crime, butfonictimcs ft is explanatory (b) ; and therefore writing 
a libel, or cauling it'to be writ, is the lame ofi'ence ; and if fo, 
this information is goofd ; it is like an indlftrnent on the flatute 
5. Eliz, c. 4. that a man cxercifed artem sive myjhrium^ and that 
was held no fault. There is no utu’ertainty in the fact, for “ to 
write or caufe to be written” is the fame otlcncc. 


Yhe Court. ‘‘ Writing’’ and “ caufing to be wrote” 
are two different a^fs there is no infofination like this. 
An indii^linent for erecling cottagium sive tcnmailum is ill. As 
to the indictment on 5. EUz, c. 4. it is good, bccaufe that is not 
the charge. If the crimes were the fame, yet the indictment 
pught to be certain. 

4 

Itisnotneccflh- The FOURTH F.xcEPTiON was, that the information fets 
ry to fet out the the defendant made qucndo.m Ubcllnm in quo conti^ 

hecc fciWildloja verha^ b'f.” fetting forth fonie words, 
^e^iovalild. hut not the whole pamphlet, wliich he fhould have done, or aver¬ 
red that there were no words in it to (|ualii'y thofe which were 
uncertain. 

Sir Phieip Yorke. As to fetting fmth the whole libel, or 
the contents thereof, it is not material fo to do; for if it fhould, 
moll infbrmalions would be./;t afide fw that reufon. All pre¬ 
cedents warraiit this fernrof fetting out the libel; for if there be 
any other part of the libel which may excufe the defendant, hej 
piay take advantage thereof .upon the trial. 

The Court. The information is good, notwithftanding this 
exception, 

Adjournatur, 


{a) An Ir.didincnt for a forc’.ble entry 
into “ two clofcs C'l'n.eadoW!/; paiturc,” 
is void for uncerUi* i/.—5. Mod, 157. 
Salk. 3^3. 37i. 


(/•) Moor, Si3. 

(r) Sio Baldwin V. ;plphinftor.ej 
2. liLcl:. Rtp. 1037. 


Cafe 253. Sparks agairjt Kccbic. 

In trcfpafs for »^RESPASS quare vi ct arr.in chiujuni fregit ct i'ltravit^ Uc, 

taking aitd de- X away the plaintiri’s nous, and dcltroyed his hop- 

ftrcylng hop- 

poles; A PLEA * ’ 

of liberum teue- 

■taken j ^‘^‘1 the entry, for that the place vtr'iiERE the trcfpafs was fup- 


/ 

t The defendant, as to the fo^-e'and m mSy pleaded not guilty^ and 
Uicy^wcrc tak'tn entry, for that the place vtr'iiERE the trcfpafs was fup- 

dumuit f(aa,.i, pofcd to bc dojie was his (the defendant’s) own ground, and that 
without ani'wtr- pe entered ^nd diffraiued the poles damage fiojant. 


ing the dcitruc- 

tion, is bad.—S. C, Fortef. 37S. 4. to. 6?. Cio. FK?. zCS, 
a. Leon. 075. a. Vtnt. 103. i'.g. “pl-.ijci 


-r,-] 
tb >■} 


Cio. J;.c. 27. I. Lev. iC. 
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And upon a demurrer to this plea, 

It was insisted far the plaintiff that though the defendant 
might diftrain the pole?, yet he could not deftroy them ; and in this 
pica he made no anfwcr ’to the defiroying tht;m, as he ought. 

The Court. No juftificarion can bo good for deftroviu''- a 
things diftrained, for all diflrellbs ought U) he flifcly kept ; fo °the 
defendant having not anfvvcred that part of tile declaration, 
JUDGMENT niui!: be for the plaintiff'. 


* Arthur ComtuiiTLonersDf Sev/ers in Yoi iLnii 


:*e. 


plaintiff was chc.'r(?n cleric to the 
fewers at a inecLing, by a majority of ibrty-t 
and afterwaids, at a fecond meeting, they made 
him out, r.Jid they choi'b anotlicr. 


corr.niiffioners of 
hrcc tbcnprefeiit; 
an onier to turn 


The nl.untifi' now 
turned. 


moved for a certiorari to have the order 


rc~ 


This was oppofed by t;tc commifTioncrs, who offered to read 
a’didavits tlMt the plaie.ti;}' was furreptitioufy ..fioi'cn witiiof-f due 
notice given to tlie riijic rity of the commiihoiKTS, wdio fnijicrb/ 
made an order, t'nat the cemmihioners fhoitid alv.'rtvs 'rive titirtv 
days iiotice of every mectin ;, but v/iicn tins oiv.-'i: was chefen 
there were but fix days notice gfven, on purpuie to furpii/.c the 
relt of the commiflionci^; in the cNd^e of tiie [daintiff, for trreat 
part of the conimiffioners could not podihlv be tnere. 


On the other side it was f:id for ihe''p}:riiif\ that the 
Court y/ould not inc[ui:e into the fnerits of bis cleetion until a 
* ceriiorari was granted and returned ; fur liuce tijj conir.di/ioners 
have power by the flatute to ekift a clerk, and the piairni/F is 
elcdtcd by tliem, he is entitled to fevcral perquidtes by virtue of 
fuch clciftion ; and the commiflioncrs having thereby CACcutcd 
their power, they fhall not be permitted to recall tiieir own aiSt 
for if they Ihould, they migitt chufe a new cleric at cver^- meeting-’ 
and turn out the other, and there will be Inch a contdl ainon^lt 
them as may render the ofliev precarious. • 


And for this reafon the Court would not permit the a/fdavits 
to be read, but would grant a cetkrari^ which was ;i writ cf ri'^rh:. 

But this was denied by eb’E of the Judges, who fud, tiuit a 
certiorari was not a zvrit of ri^ht, for if it was ic could ncvei be 
denied to grant it; but it has often been denied by tliis Court, who 
upon conlidcration of the circimiftauees <»f cafes, may deny it or 
grant it at diferetion ; fo fhat i\ is m.'t alw i) s a wrii of rinhr. 
It is true, where a man ifj chofe\into»an olhee or place, by vir¬ 
tue whereof he has a temporal right, and is dcpi ived thereof by an 
inferior jurifdiclicn, who proceeti in a fummary wav, iafuch Cale 
he is entitled to a certiorari ex dclito jifituv^ becaofe l;o has 
no other remedy, btdng bound by tlie judcir/.mt of :ae inferior 
judicature. ’ 


agawji 

Kt^BLS* 


*[331] 

Cafe 254, 

A writ Cf certkm 
'.’’plics to ro«- 
}’ Ji.yhrs cf fetors 
U) I emove an or- 
<irr nwitc by 
t-Kiii for the re. 
inoval of* their 
t iork ; and if 
. v iMurn is 
(iiianud, a fe« 

o 'id cci 'hian 

•S. C. Forttf. 
' 74 * 

S. C. Stra. C09. 
1. Vt m. 67. 
i. J-cv. aS? 

«. -Vfod. 4i} 
liiai!). Or. 
tie a. 1267, 


The 
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Aurnuii The writ of certiorari was granted 

C»MMis»ioy. But the return thereof was quaflied for fomc irregularity; and 
»K$or Sewers thereupon the Court was moved for another certiorari, 

VoErsHiE*. One of the Jud^jfs oppofed the granting it, becaufe the 

removal of the orders by virtue of the certiorari would not tieter- 

niine the right of the plaintiff, which was the reafon of qu^fhing 

the return of the former certiorari, 

• 

But by THE OTHER THREE JuDGES the certiorari was 
gramed. 

{a) It 5s falc5, S. C. 1. Strnnfcc, 60-5. clerk was of cemman rlgif, and not jifere* 
, that THE Court Ufld, that a w/iw'iia to tionaty, as in tlic cafe of other Orders^ 

• bring up an order made hy commilfioncrs where great jocoiiveniep.cies may follow 
of fewers for the removal of their own by inundations in the mean time. 


Cafe 255. The King; (^gahift Scrlc. 

Matubmvt to A/TANDAMUS to the defendant, late mayor of Penryriy in 
fwear a mayor, 1 Cornwall'^ to fwcar Peter Pindar mayor, he being duly 
ele*Sfed. 

Aote,234. 

6 Com Dig defendant made this return, viz. that this town was in- 

QuoWarran- corporated by letters patent made by king Jaines the Secondy and 
“ to" (C. 5.). to coniift of a mayor, and fo many burgi ftes j that they were to 
chufe a mayor every year out^'f the capital burgefles, who is to 
adt as mayor for a year, and uiitll another was duly cliolcn; that oii 
St. Alaithew's (being the day appointed by the charter, and in 
fuch a year, one Pcnkallor wa€ chofen and fworn mayor, and died 
W'ithin the year j that after his death the corporation proceeded to ’ 
a new election, a‘ccording to their power f* to do, by virtue of the 
letters patent, who chofc the nt)W piriintiif mayor, wlio for fome 
time adled under this election ; that after wards an information iii 
nature of a quo vjarranto was brought againlt him, for ufurping 
this office of iirayor, “ prout patet per taneu my* ithlcad of “ prout 



whether he was duly fworn into the office and the lirif iffue was 
found for him, and tlie fec.>nd againil him j and thereupon a 
general judgment of amotion or oujitr was given againft him^ 
VIZ. “ quod Petrus Pin OAR nulh modo fe inh umiiiaty iSc. fedab 

eijdi'tn et eorum quoUoet peulius ekelndctur et ainovetwy'* but 
does not fay, that this judguient vyas giyen upon this information; 

And now he moved for, a vw/damiic. 

The defendant pleaded this judgment of oifler agairift granting 
that writ. 

It was insistf,d for the granting ity that though the judg^ 
tnent of was c*nterc<l againft hnrj, yet as his right to b«. 

mayor was by virtue of his ciewlion, and the right of exercifing 




II. 
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• that office was by virtue of his being fworn, (b the judgment TheKu»« 
againft him for ufurping the office, not beino; duly fworn, can be 
no bar to his exercifing it when he is duly fworn. The judgment 
in this cafe is like where feveral iHues arc tried, and fomelfound 45 * 
for the plaintiff, and fonic for the defendant. It is true, in fuch ” 
cafe the Court will give leave to enter judgment for the plaintiff; 
butthijy will Hl^ewife give the defendant leave to take advantage of 
the iffues found for him, as they appear in the fame record. 

This may be compared to an attaimlor where the heir or executor 
of the perfon attainted brings a writ of error, though in fuch '^•afe 
he can neither have executor or heir, .yet the attainder cannot be 
pleaded in' bar to the writ, for nan valet cxccpth qujclcm rcl atjits 
petitur diJJ'olutioy fo in the prefent cafe, to return'a judLonent of 
cuftcr for not being fworn as a caufe why the plaintiff iffould not 
now be fworn, is as much as to fjy y(XJ are not fworn, therefore 
you fliall never be iworn, b -caufe you cxercifed this oificc before 
you was fworn. It may likewife be coij'parccl to a deed of feoff¬ 
ment, where the feoffee enters before livery and fediii made bvthe 
attorney who was to make it, he (the attorney) .'iiaii never fav, 
that he is not obliged to make livery, bece.nre tire ieoffee entered 
before it was made. It is true, the p!ai:jl:ii' y/e.s nor d'dy iWorn at 
the time he was cleclcd ; but if he could j!<v: ;i.- f.-. o- ri akervviols 

__1_._1 T L _ 1 .'I 1 r I 


then the charter would be loir, bccaufe he is not Tvr.reor. no: I>eiiu>- 
fworn, and there is no mayor to act in the tncari time. I; ;i frieci.d 


1 


vvorn. 


information (hould ilfue againil: nravor fu; not ben:.''- ! 

and he is found guilty, certainly heWiglit be iwern akcrv.v.rdi, 
which is the fame cafe asappear" on chis record : and melt of the 
caffs of this nature are for . mid-feaff.nces nf-.r cleJhcns. 
.It is to be confulcred, that there is a writ of aaa vearrant: c:i::e?rf 

mm mam a a » 



ofa quo warrar.to-y but if il was lb generailv, vet it could not b.-' ff> 

...I _ Am -.1_• •. • . ' ' . . ^ 



is given againft him in a quo vJarrciHo, It is true, where the":udr- 

raent is for the king ;gainft the * very liberty clai-r-cd, a'd this -y f 1 

■' '* ' ■ ' ‘L 3 b 4 J 

160. 


upon an information in nature of nquo tt .-n ’i. v/:, there 



bring a mandamus for that pu pofe, and to h.ave the ird^nia of the 
office delivered to him, yed it c. nnot be a good return to this 
which is only to fwear’dum. ->11 ii,'’t;-ne, he h.i‘: already 
cxercifcd the office of mayor, but that may be comonred rb the cafe 
of a copyholder who enters before admittance, yet he may be 
admitted afterwards. It is likewife true, that a 'r^.-Kdamus has i- 56. 
been denied to fv/ear a mayor after the (a) ycAV : but that was 


C*') SiJ. 3;. 


where 



Mgmnfi 

StB^. 


%. RoD. Rep. 

46. 92. 

Raft. Ent. 540. 
Co. Ent. 527. 
537- 540. 559- 
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where he had jro right to hold over, and therefore could not he 
fworn where his right was determined j which is not this cafe 
for here was a power By the charter to hold over; therefore the 
judgment of ottjler (though entered generally) Ihould be confidered 
as a judgment guoujf/c ; for the a man from a liberty, 

or the feizing thereof/is quite different from the oufting one 
from the officiating in an office. Befides, a mandainus giva-S no 
right, but puts a man into poffeffion, which may *be afferfvards 
difputed by evei;y maq who has a right j and therefore a perenip-- 
tory mandumui was derired. 


It was argued /ir the (kfendantf that all the right of the 
plaintiff muff be loft by this general judgment oi oujhr j and in 
this cafe the election ami fwearing beit>g but one entire juftifica- 
tion, and one of them being found agaiiift the plaintiff, jiulgment 
final lhall be given agaiiiff him, and he fliall not afterwar (is be 
admitted to claim any right by virtue of an eledion precedent to' 
fuch judgment, becaufe that judgment has cxtinguiihcd all his 
right. Now the judgments, both in the writ cdqun vunrranto^ and 
in the information In nature of a qu) zvarrauto^ arc the famCj 
which appears in fevoral entries ; and they differ only where the 
party is oufted from the fianchife, and where it is f.ized by the 
king; for where it is entered witli a jah-j jure^ there tin? jud'rment 
muff be againft the king. So, tinLfs .he plaintiff can ;iiew fome 


new title, he has no lip^ht to be l\,'orn, nor can 
virtue of any ri;lit he r|ain;s b^' the for»ier elect 
tliat right is detcimiin-d byjudgment. 


he be I worn by 
ion, bccaufe all 


_ t 

The Coy RT. 'j'he quefticyi is, Whether Peter Pindar \\z% 
Hill a fubfifting light to enjoy the office ot mayor, and that he has 
not,the deft.'.d.tiit^^ rttinned on this mandamus the conftitutioii of* 
the corpormioii, and to chute aiaayoi yearly, who WaS toaiJit for a 
year, and until another was duly choien ; they likewife return the 
information, and the judgment oioujier^ and rely on the fame, the 
year being out; fo that the piinclpal qutftioii is, whether this 
judgment is a good bar to him from being now fworn. It is true, 
it appears on the*fame record, that Peter Pindar was duly eledled, 
though not fworn : it fccnis, that by' that means he fliould be pre¬ 
cluded from t!iir> office ; but the judgment given in this cafe is the 
conftant judgment in fuch cafes, and ttic Court nmit take it to be 
good whilft it is unrcverlcd ; therefore taking itabilraClly, as the 
Court muff do, w'lthout conlldering whether it is a proper judg¬ 
ment or not, it is as full an amoi,h)ii as can be, and therefore 
Peter Pindar is entirely excluded vvhilil this judgment ftands in 
force. 


For which rcafon a peretrp^y mandamus was denied* 


The 


■ 
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The King a^ahift Beecher and Another. Cafe 256* 

was a motion for a fuperfcdcas to a mandamus to he 
dirc^ed to the juiliccs of peace to fign a poor-rate made by a r:/-^da~ 
ope part of the parilhioners only. to juibccs 

By this rate part of the parifh was notichar<;<-(!. upon pretence ^ 

I ^ , '-''•> lit' 'av;u a 

that It was f;,\tra-parochia]; anu tiicav? v/as anotr, -r rat;* iTjanc hy i.ji.w.er rate, 
the majority oPthe pari/hioners, by which that pai ( offhe parifh iaadc b- p -,tot 
jiot charged was thereby charged, wiiicii lait ra'^e was lityncd bv p.ir.fii, was 
two jllllices. • ftsra d btlorc. 

So if a mandamus fhould be diro^'led to tlwan to fipn ^hi? 
rate, it would contradict what they had already done by iigning 2^* 

the other rate, which ought to be detennined upo!i an appeal, be- F.•!(;,, 36, 37. 
fore a mandamus fhould be granted for the ligning another rate, ^6S« 
for other wife there might be a double appeal. “ 

Thk Court held, that if a mandamus was directed to the Carth. 450. 

judices to fign this rate, it would not be contradictory to that R* H. iz8. 
which was already ftgncd, nor to themfolves, becaufe the conteft is * 

between .the parilhioners, in which thejufticeS are not concerned, 
therefore they ought to fign this rate, and not conteft the right, 
it beinga queftion of faCt between the parilhioners, w'hcther this 
place not t'liarged in this rate, but charged by the other rate, is 
cxtraparochial, or not j which is fit to be tried in a feigned ilfuc. 


*[336] 

Cafe 257. 


M 


* The King ngainji Robinfon. 

'ANDAMUS direCled to the mayor and afdcrrnen, &c. of, An attadmunt 
&c. to proceed to the clcCliob tsf a new mayor, who was to I'^sformafcnga 

/■iiif nf fhr* frivolous return 


Ise q[iolen out of the aldermen. 

The return was, that there w^re no aldermen, &c. 

And now the Court was moved for an attachmrnt againft the 
defendant, for that this w'as rather a banter tlian a return. 


tu a mendemn. 


The Court. If there be no aldermen, yet an attachment 
muft not go, but the plaintiff may have bis action for a faife rtt.irn^ 
or he may traverfe the return, ff faife \ fo there is no cdlour for an 
attachment. 

But afterwards, upon fartht'' confideration, a rule was made to 
fliewcaufe, &c. j for if ita^ear that this was a frivolous return, 
and purpofely made to avoid the jultice of the Court, an attache 
mint fliall go. * 


AnonfriYJs.* C.tfe 158. 

PLAINTIFF obtained judgment againft the principal for BalUhalijiayin. 
two thoufiind three huiulred and eighteen pounds, which 
judgment was contelted bv him fo far as he could, even to an -“f®* 

gainft the principal. 

VoL. VIII* Cc affirmance 
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Akontmoos, affirmance in the houfc of lords, and afterwards the plaintiff obtained 
a judgment upon a fcire facias againft the bail. 

The queftion now was, Whether they (hould pay intereft from 
the time the judgment -.vas had againft the principal ? 

7 'hey offered to pay the principal fum and cofts } and it was 
infiffed for the plaintiff', that he ought to have the whole. 

And THE Court inclined to that opinion (a), 

(a) Sec Bodily •v. Bellamy, 2. Burr. 1094. ; and Frith v. Leroux, z. Term Rep. 57. 


Cafe 250, The King againfi Chandler. 


An indiOment 
againft a man for 
fecreting a wo¬ 
man big with an 
Ulcgitmate f«::us 
begotten by him 
is bad. 

S. C. 2. Stra. 
612. 

S. C. 2. Ld.Ray. 

•J368.' 

S. C. 2. SeT. 

Caf. 5 * 

*[337] 

Cafe 260. 

An order re¬ 
moving tbildrcn 
mull mention 
their ages. 

S. C. 2. Stir. 
Caf. 70. 

See Self. Caf. 
82. pi. 84. 

Id. 84. pi. 86. 

S. P. 


'T'HE DEi'ENDANT was indifted, for that Alice Hunt being 
with child de illegitimofeetu^ begotten by him (the defendant), 
he fecreted her fo that {he could not be had or found to give 
evidence for the parilli againft him. 

7 'o which indictment the defendant demurred, bccaufe there 
cannot be an illegitimate foetus. 


And for that reafon the defendant had judgment, for every foetus 
is legitimate till born, for the parents may marry before the child 
is burn; and if fo, then the child is legitimate. 


* The King Trinity Parilh, in Chefter. 

T WO JUSTICES made an order to remove the father and mother, 
and 'john^ Elizabeth^ and Sarahy their children, from the‘pa“ 
rilh of, &c. to the parilh of, &c. , 


It was now moved to quaffi it, becaufe it did not fet forth the 
refpedive ages of the children, for they might be apprentices, or 
have ferved for a year, and fo have gained a I’ettlcment elfewherc. 

And for this rdafon it was qualhed as to the children } but it 
was good as to the father and mother. 


Cafe 261. The King fi^^^/Z/z/^Nicholls. 

Information a- A MOTION being made for leave to file an information againft 

gainil 3 juftac the defendant NichollSf^ who 5 vas mayor of Stafford, and a 

of peace fordo- juftice of peace, for his neglect of public jufiice in denying a war- 

ny«ng to grant profecutor, who v/as beaten by T. S, ; 

his warrant re- r » y » 

fuftd. j.yjg ^,^5 made to fhew taufe, kc. 

And now it was moved to dlfchargc that rule, bccaufe the mayor 
had feveral people then before him to be examined concerning z 
riot which happened on that day j and it being late at night, he 

defired 
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>^efired them to come the next day j which is the denial of which Th» Kin« 

the profecutor now complained. "cV'V 

NichollsiJ 

And thereupon the rule was difchargedj becaufc the mayor had 
done what jufticc he could ; and the intent'of the procuring this 
rule was to bring him into difgrace, and toPinflame the corporation 
agaiifft him. • ^ 

So the profecutor was ordered to pay the c^fts of the motion. 


The King againft The Mayor of Monmouth. Cafe 262* 

*T^HIS was likewife a motion for leave to file an information Information for 
^ againft the defendant for beating the informer, who gave no *»- 

other provocation than faj^ing to him, who kept an alehoufe, 

“ Mr. Mayor, draw me a pot of drink.** 

But it being the laft day of the Term but one, the Court 
would make no rule to hang over a magiftrate’s head a whole 
Vacation. . 


fit. 


So it was ordered to be moved the next Term, if they thought 


* Swetnam againft Archer. 

PROHIBITION TO THE S5|IRITUAL COURT, where the a 


• [338 ] 

Cafe 263. 

proitibition 


fuit was for a faculty*for a feat in, &c. (ereiftcd in a vacant to the fpiri- 
place of the church, and at his own charge), annexed to his tualcourttoftay 

family. ^ ^ faculty for a 

^ The dtfendant oppofed the granting of the faculty^ by pleading) “ church. 
that!»the pew was not erpited in a vacant place ; Aat the pews in S.C. Fort. 346. 
the church were pulled down without her confent; and that this 7®. 
pew wascredlcd in the place where flie before had apewappurte- 
nant to her meffuage of 5. which file always ufed to repair j which c. * **’ * 
pica being rejeded by that court, 3. inft. 202. 

The plaintiff now moved-for a prohibition, on 4 fuggeftion, that *83 
all preferiptions and cujioms ar.e triable only at commc^i law j and CiiW- 198. 
that the defendant claims thefaid pew, having always repaired the *■ 3*^* 

fame : and on affidavit of the truth of the.fuggeftion, and of her 
pleading the fame below [a)^ ‘ 

It was oppofed, becaufc ^hc church was new built by the pa- 
rilbioners, and for that reafoi> there could be no prefeription to the 
feats, but that they were in the gift of the bifliop (^) j and fo a 
confultation was prayed. 

The plea tendered by tlfe defe'nd.^nt was fuch as could pot be 
tried in the fpiritual court, becaufe they cannot hold plea of the 
inheriunce of the feats, nor of any thing which concerns the free- 
• hold. 


{a) Noy, 129. Cro. Jac! 366. 

C C 2 


(i) 2. Bulft. 150s 





f 
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Si^CTNAM 

againjl 

AkCHI.K. 


The GotJRT. By the fuggeftion it appears, that the pnfcrip* 
tion was pleaded below j which tied up the hands of the ordi«* 
NARY from any further proceeding ; for the fpiritual court cannot 
try a preferiplion. The ordinary has a right to difpofe of all 
vacant feats in the aifle j. but he cannot intermeddle with a tem¬ 
poral right. 'Fhe fuggeftion is, that the pew was pulled down 
without the defendant’s leave ; which cannot deveft her of her 
light, though it Ijc OKCcuted at the charge of the parifti. Here 
appear both the caufes of prohibition: firit, Wantof jurifdidiion j 

and,'fecondly, Want of trial. 

« 

Let there be a prohibition. 


Cafe 264. 


Archer Swctnani. 


A libel lies in tWr A MOTION for a prohibition to the fpiritual court, the plaintiff 
fpiritual court i ▼! bcu'g profccuted there for faying, “ I would not be of the 
“ communion of THE CHURCH oE Kngland upon any confide- 
“ ration, for I believe if i was I ftiouid be damned.” 


5. Co. 9._ 

Co. Lit. 96. 
Hard. 406. 
a. Will’. 79. 

1. Burr. 240. 

6 . Com. Dig. 

** Prohibition” 


( 0 . 1 .). 


The rcalbn offered for the prohibition was, becaufe the libtl 
was for a contempt againft the Common-Prayer Book, whereas 
this was not fuch an offence. 

The Court was of opinion, that though it is not an ofionce 
againft the Common-Prayer B6ok, yet it is certainly of fpiritual 
cognizance. 


Therefore the prohibition was denied. 


Cafe 265. 

attorney 
cannot fee ball. 


Brown a7ainfl^ Coomb'':. 



The Court. It Is very true, there was fuch a rule («), but 
the intention of making it was, that an attorney fhall not be taken 
as good bail, merely by his being fin attorney ; but when he is 
rcfpo.nfible, and jnftifics, and is a houfekeeper, then, though he is 
an attorney, he is good bail [b). 


(а) IvD.d? in Michathnas Term 1654, 
Dougl. .106. 

(б) iiut by a p.ilf of the Court made 
In Michaelmas Term 14. Gro. z. “ No 

att(»rney fhalt be .admitted as bad in 
** any a^t.on dtpcr.dir:^ in t'li-. ,'oiirt 
anti t!iii rule has been cxu-ndcd to attti- 
rey’iclcrks, Boiogue v, V^autrin, Cowp. 
1 } and tiic lame rule and dcciiiun has 

I etii tiiude it. the co.Tiiucn plta^, Lain^ 
. Cundalc, i. H. Bl. Rc^. 76. But 


this rt'I'.does not apply to criminal cafes, 
Rex V. Bowes, D.msl. 466. mif } 
and^'if an .attorney, or other perfou not 
permitted to-become bail, be put into a 
baiUpftte, and rot excepted to, the plain- 
itift'cannottakean alTiKnincnt oi bail-bond 
and proceed as 41 ' no hail had been put in,.; 
'I'hompfon w. Roubcll, E iAer, 22. Geo. 3. 

’ —See Jacklbn v. Tr.ndje, 2. Bl. Rep. 

11 So. But if objcAcd to, he cannot juf- 
tily, Dougi. 466. 


The 
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The King againfi The Churchwarden of Rothcrhithe, Cafe 266. 

in Surrey. 

A MOTION for a mandamus to the new churchwardens and Ovtvfccrs can 
overfeers of the poor, to make a raje to rc-imburfe the old rai 

ones the fcveral Turns by them expended^for * the maintaining the their' redecel 
popr the laft year, was denied ; it having already been refolvcd, fo,s monies cx 
in STawne^S'Cafe (a), that a mandtnnus cannot be granted to the peiidi,d in re 
new overfeers to make a rate to raife money to r e-inibiirfe the old licvm" the poos 
overfeers (^), but only to raife njoney f6r the Velief of the poor j s, c. Shaw 
forfois thertatute 43. Eli'i. c. 2. expreffily, and nuii^ be piyfucd ; IM.. 196. . 
and an overfeer is not bound to lay .out mo:uy uiitl! lie has rt; if *‘’ 4 - 

he do, he muft make a new rate for relief of the pool, out of which 
he may retain fo much as will pay himfeif (c). 

% 

(d) z. Silk. 5JI. 6. Mod. 97. Rtx V. 115. Datarat* 

s. Ld. Ray. 1009. to re-imhsna- cvc.l'.'rrs ir.ooics exp'T.dtd 

{i: A latemadebyoveifecrs “forthe inhv/pioucdiairs is good, Rixw. Mic- 
** necclTity ielicfofthepoor,a ^towards kicfidd^ Uoit!’. L, yS. pi. loy 
** tmniy barroiucd for repot (r) SiX ly. c. 'x'i. f. i;, 

“ a>.d rebuiidtvg tki luorkbouje," is bad, * 


c C 3 


HILARY 




HILARY TERM, 

The Eleventh of George the Firfl:, 

I N 


The King’s.Bench# 


1725- 


Sir John Pratt, Kfit, Chief JuJIice, 

Sir Lyttletoii Powys, Knt, * 

Sir John Fortefcue Aland, Kfit. « "jujlices* 
■ Sir Robert Raymond,/iTw/. (a) 


Sir Philip Yorke, Knf, Attornev General, 

Sir ClementYVcarsr, Kni, Solicitor General, 


(a) Sli’ Rcbert Raymond, iK'ing one of the Coinmiffionn s of tin- (Ircat Sea!, was 
abftnt float the Court of King's Utnch during the whole of tljs Ttmi, t. Stra. 

619- * 


Strong agtiifijl Hov/, 

T he DEFENDANT^ who was an attorney, Jiad deeds deli¬ 
vered to him by the plaintifF, and gave a note under nis 
hand to rc-delivcr them lafe, whole, and uncancelled, to 
tHfe plaintifF upon demand; v.’hich not being done, the plaintifF 
moved for an attach?ner^'{iga.in^ him, and obtained a rule for the 

defendant to fhew caufc why that writ ihould not go. 

• 

Afterwards it was (hewed for caufe, that ihef.^ deeds were deli¬ 
vered to the defendant Ify the order of the plaintiiT’s brother, to be 
laid before Counfel for,his opinion, and did not come to his pof- 
feflion, as an attorney, in the* way of his bufinefs and that 
he delivered the deeds to the Counfel, who delivered them to a per- 
Court will him for not delivering them.~-S. C. j. StM. 6zi. Ante, 307, 

Uougl. X04. 438. 3. 'i’trmRtp. 2/5. 


C c ^ 


Cafe 267, 

If /I. having a 
mortgage on the 
eftate of B. de- 
liver the title- 
deeds to Coun< 
fel, who, cn a 
propofed pay¬ 
ment, deliver! 
them to the 
mortgagor’s at¬ 
torney, taking ji 
receipt to re¬ 
deliver them on 
demand, the; 

I. Stra. 547, 


fon 
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SmoKs fon who lent his brother* two hundred pounds on a mortgage or 
againfi eftatc, fo that he (the defendant) could not have them back 

again •, and therefore the Court will not grant an attachment for 
not returning them when it is impoffible it ftiould be done, efpe- 
cialJy fince, if the plaintiff has any right to the deed«-, he may 
recv-ver th?m in an adtion of trover., or by a hill equity, 

I 

The Court. It is an eftablirned rule of this court, 
wherever deeds or writings come to an attorney in the way of his 
bufmefs, to compel him to re-ddiver them to the-perfonof whom 
he r<tceived them j for as he is entruiled with them, the Court 
will compel him toe^iecute the truft,he being fubjedl to thejuftice 
of this court: and it is not material, whether he is an attorney of 
this court, or not, if he praclifcs therein; and the other courts have 
the fume power over the attornies of tins court; and they have 
gone fo far as to compel a Counfel to deliver up the writings 
•entrufted .with him. As to fuing for them, it would jje very 
inconvenient to put the deliverer to a fuit, either at law or in 
' equity j for he may not be able to deCnJ his poiiellion for want of 
them. 

Whereupon the rule was madeabfolute (a). 

(a) See the cafe of Sir Richard Hughes v,, Mayre, 3. Term Rep. 175, 


Cafe 268. 


Anonyraons. , 


Wherebail pradlice of the court of king*s bench is, that where judg-' 

are difcli;<rgcd I- ment is obtained againfl the principaJ, the bail may furrender 
uponthefurren- before the return of the firfl feire facias, where It 

gjp.jj IS afterwards xtX\s^\\tcCjcireJtct,ox at any tune before the return of 

Ante, 131. the fecondyt7Vr/^?r/<?j, w'here two »;7;/7 j are returned. And if the 
6. Mod plaintift’ proceed by action of debt on fhe recognizance, thb bail 

-j.Stra. 193. n:a)' 

J. I,d. Ray t]jy writ. 


may furrender the principal within ciglit days after the return of 


'I ho principal cafe was an aTion of debt on the recognizance 
againit the bail, an.i the writ was returnable the elToin-day of thp 
J. Wilf. 270. , 'j'erm, and the principal was fiirrendered, and an exoneretur en- 
3 Hurr 1360 bail-piece the fcinteenth day of "January, 

393- So it was moved, that the bail niightvbe difeharged j 

*iBair(D.). they were difeharged accordingly. 


Tidd’s iTact. 

145. 


Cafe 269. 


Matthias Carter's Cafe. 


ft 11 fref(£. 
; that in the name 
iCtf a f>^r is 3 
rontempr. of 
^vilegc.* 


77;h>A.7;y the fourth tlay pf Vebranry om Matthias 

Cditn , gentleman to the Earl cf Sujfclk, was, by order of 
THE HOUi^E OF PEERS, committed to Newga'i e, cnpioof of his 
being guilty orproruting and felling written protedions, from an^ 
in the name of that feer, to fcveral perfon.s, to the great damage 

' «/ 
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of* their creditors, and in breach of the ftanding orders of that Matthia« 
houfe. Carter’s 

C4SE. 

And he was alfo found guilty of an unlaw’ful combination with The houfe of 
others to charge falfly on their oaths certain.perfons for /peaking p«ts ma>rconl-. 
fcandalous and in/blent words, reflecting ,011 the houfe of peers, 
and was fentenced to pay a fine of twenty nobles, to fu/Fer three 'wah' * 
months iinprifonment, and lo*/taiid twice in the pillory. All which /lander of the 
was done accordingly, without any trial by jury. houfe. 

, * Ante, 179. 

1. Ri.lli. 262. 5. Com. Dig. Parn.^jpcnt” (L. ii,). 


Kins; n,ntl his Wife ap;n};’fi Bafing]in,m. 

A SSUMPSTl', &c. In which the pbiintifl’ declared for money 
lent by the hufband and wife, &c. and that it was not paid, ad 
damnutu ipformn: and a verdibt was given for the plaintiff. 

It WA.s MOVED in arrejht^jndjiment^ that the declaration was 
ill ; for it is plain the W'lfe can have no proptVty in the money of 
the hufliand. Hcfides, by thi.^ fort of declaring tlic right would 
furvive to the WTfc, whcre.as it ouglit to go to the executors of the 
hulband. it is true, that vvlicre there is an exprefs proinifc made 
to the wdfe, for foinc fpeci.d a>ft by her done, and where the duty 
would furvive, they may deciare ad damnum ipforum ; as where they 
declared, for that the defendant was indebted to them for work 
done by the wife in making a peruke for the defendant, he pro- 
mifed to pay, but had not paid, ad damnum ipfory.m^ this was lield 
well enough («) ; hut l>i trover byjiuibaMd and wdfe, in which they 
^declared ,puod cum pojJ'cJfi'jnnti fao unt^ idc, and that the defendant 
hadtonverted, he. ad da^n'ium i-^Jonon^ this was adjudged ill after 
p verdid, becaufe both the polic^cn and property was in the huf¬ 
band (^b). 


Cafe 270, 

for 

Hi. uey lent by 
liofliand and 
wi/'c- ad damtt:m 
if Jorum is bJld. • 

5. C. ante, 199^ 

Cro. Jac. 644. 
^" 3 - 

balk. 174. pi, z, 

6. JWed. 149. 

3- Mod. tzo. 

5. Com. D -, 

“ Pkadcr’’ •" 
(2. A.), 

Andr. 242. 


It was insisted for the plaintif-i that if this declaration can be 
funported by any intendnuait, it ought, alter a vcniiiSS:, to be made 
ih*^ favour of the plaintiff’s right. Novv this nv^y be the money 
lent by the wife before the maitriage, and the pronufe «iade to her .1 
and the hufband after marriage (c). If this had been ati a^lion of 
covenant,on a covenant matib to them, it would have been good (d)\ Cro. El. 61. 
and fo it would in a joint abfion brought by them for rent on a * 5 * 

leafe made to them [ej-, or vn' an adtion of debt on a bond made to 
them (/) ; fo where the wife paid a marriage-portion, and a pro- 
mife was made to her to repay it j and the action was brought bv Hilliard w. 
her and her hufband (^) : 4) vyhcrc an adtion on me cafe was H»«‘f’ridgc, aI- 
brought by the hufband and wjfc agaiijft an executor, upon a 


^ . («) Buckley v. Coiner, t. Salk. iiy. 
—Sec alfoBralhfordv.'Buckingliani and 
his Wife, Cro. Jac. 77. 

{b) Jones, 325. 

{() I. S.nlk. 117. 1. Ld. Ray. j!6S. 

Mod. 207. 


(</) I. Roll. Abr. 348. 

(>) Cro. Eliz. 700. 537. 

(/) Co, Lir. 55. 

See 2. Com. Dig. ** Earcn ct 
“ I'cmc** (V.). 
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kiKc protnirc made by * his teftator after coverture to pay eight pounds 
HIS WiF* 2 (during her coverture; after a vcrdi£l for the 

3BAsi2i?HAM. plaintiff, it was moved in arreft of judgment, that the a£lion fhoukl 
be brought by the hufband alone, bccaufe the whole benefit was to 
him, for that the pVomife was made fince the marriage ; but 
it was adjudged, that <ihe hulband alone might bring the adion or 
join his wife (rf). 

The Court inclined againft the plaintilF, for it being laid ad 
damnum ipforuth madd the declaration ill; and fo it was adjudued in 
Crf, Jac. 479. 

(-) 


€afc 271, 


Myer Yellop, 


Aur.chment ^ AN ATTACHMENT was granted upon affidavits made againft the 
cannot be grant- -iA. defendant for a refcous^ and this was before the Ihcriff had 
^ ® returned his writ, which being contrary to the old pradtice iufuch 

fes * rrtumS cafesi it was fet afidc. 

the writ. Ante, 110 . Cxfar v. Holt, S, P, 


Cafe 272. 


Read ogatnft Marihall. 


VThcre the wife 
need not be 
joined with the 
Iniftiand iu the 
adtion. 

S. C. ante, a6. 
S. C. Fortef. 
377 - 

Cro. Tac. 501, 
50a. e38. 
KufleU ct Ux. 
V. Come, £alk. 

XJJ. 


T he plaintiff brought an a£lion againft the defendant for 
entering his houfe, taking away hi§ goods, and for beating his 
wife, and had judgment by default; and upon a writ of inquiry], 
the jury gave one hundred pounds damages. 

The defendant moved in arreft of judgment, that the wife ought 
to be joined \i\ this a<Stion. , ** 

To WHICH it was anfwered^ that beating the wife lyas only 
laid to aggravate the damages. 

The Court feemed to be of that opinion fa). 


(«) It is faid, S. C. Fort. 377. that it was held well, though the wife did.not johv 
• • • 

Cafe 273, Anonymous. 


A bail-bond 
wheicin the 
obligor is bound 
in quadtant Leris 
is good. 


U PON A MOTION in arreft of judgment in an aftion of debt 
upon a bail-bond, wherein thi; obligor was bound in qua-* 
dr ant libris^ conditioned, that Ti S» ffiould appear on the return of 
thd writ. * 


Cromwell v. 
Crunfden, Salk. 
462.' 

%. Lev. 166. 

5. Mod. 281. 


The objeflion was, that the wor6 quadrant** is infenfihle ; 
it is true, if the conditittihad been for payment cf money, fo that 
it might explain what was ificant in the bond, it might be goodn 
but where the bond is fingle, or the comiiiion is for doing fome 
collateral (as in this cafe it was), which does not explain what 
fum is intended in the bond, there it is void. 

Tp 
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‘ • To WHXCH it was anfweredy that it may be well on the roll. 

The Court thereupon flayed all proceedings until the roll 
was brought in; and faid, though the condition of this bond was 
collateral, yet the bond being made according to the flatute 
1*3. Car, 2. c. 2. by which it is cnafted, “ that none arrcflcd by 
“ procefs, &c. in which the true caufe of*r.6lion is not expreiled, 

“ an 3 ,for which the defendant is bailable, by virtue of the flatute 
23. Hen. 6. c. 10. fbail be forced to enter into a bond, with 
furctics for appearing, in any fi^m exceeding* forty pounds,’* 
and the condition of this bond being for appearing, &c. that|nay 
explain what is intended by the word “ quadrant” in the bond, 
o'iz. forty pounds, according to tlic flatute. 


Cotton againft Owen, 

T> EPLEVIN for taking his goods. The defendant avowed, 
and juflificd the taking damagefeafant. I he pluiniitl rcjdied, 
that the goods were there, ^<!rrby virtue of a demile made to him 
by the avowant himfclfj and that he entered and was poflefied, &c. 
The defendant n'ielhed, and traverfed the poiiefiion, but gave no 
anfwer to th' demife fet forth in the replication to be made by 
himfelf. For whic h rcalbn the plaintiff demurred, and the defend¬ 
ant joined in demurrer. 

It was insisted for the thatfincc the traverfeof the 

polTeffion was imitiateriil,*and nothing faid as to the demife [aj^ 
the plaintiff ought to have judgment. 

And accordingly judgment was givwn for him. 

(<7}iii. Co. 10. Hob. Si. 


Cafe 274, 

A? rfjvinder 

wlilcli docs not 
fupport :bc bar is 
bad on d‘'murrcr, 

Co. Lit. ^503. 

I Saimd. 377, 
1. Wilf, 14T. 

$. Com. Dig. 

Pleader’* 

(IL). 


Perry againft Kirk, Cafe 275, 

I N AN ACTION brought agninft the defendant for goods fold and A/jd.wmaybe 
delivered, the plaintiff declared in aJJ'utnpfit^ and in his dcclara- befora 

fion laid feveral counts, and alfo declared on a^promjory note, hu" 

Upon non ajfumpjit pleaded, the parties were at iffuc. cannot declare 

The counsel for the infifled, at the trial of the 

caufe, on a fpecial agreement/and that the defendant did not owe ^ 

the plaintiff anything at the time of riic arreft ; and for that pur- [ 344 1 

pofe he infifted, that the plajntift' might produce this note, for s. P. Ventr. aS, 

he only proved the fale and delivery of the goods, whereas he S. P. Barnard. 

ouffht not to proceed on that count and no other. 57* 

® ^ Cio. Eliz. %'jt, 

• The counsel for the phintiif thereupon produced the note Cm. Jac. 

dated the eighteenth of April \ Ti±s which was for the payment of 

fixty pounds. Poui^i. 6i. 

TH'l’s PraeV, iSj. Cowp. 454. t. Com. Dij. ‘‘Action” (E.). 

r 

I HE 
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P»»<iY The counsel for the defendant then produced a receipt under. 
tge.nfl plaintiff's hand, by which it appeared, that the defendant wai. 

*^**’^* to have fix weeks time from the date of the note to pay this money j 

therefore the plaintiff cannot maintain this action, becaufe the 
procefs againlt the defendant bears tejie on the eighteenth May \ 
fo the iix weeks wera not yet expired. 

To WHICH it was anfweredy that the decliration,was of 
^Trinity Terr/ty v^hich was above fix weeks after the date of the note, 
and that is the'only t'niiig of^vhich the Court ought to take notice ; 
for. the original procels was only to bring the defendant in 
ciijiodid marfchalliy which may well be before the caufe of 
action. 

The Cottrt held that to be the confiant difference; for the 
plaintiff may fue out a latitathtiorz the caufe of aC^ion,but he can¬ 
not declare until after the caufe of action arifes {a). 

(a) FoAer v. Bonner, Cowp. 454. Wdvd v. Honeywood, Dougl. 61. 


Cafe 276, 


Anccll Slomar*. 


A pbintlfF 'npHE PLAINTIFF being admitted forma p&aperis by this 
wto futs X Court, brought an adtiou againft the defendant, in which he 

uta puutauxr.dW nonfuited, and was taken in execution for the cofts of this 
nonluit, having an cilatc falleil to him fince. 

It was voved, that he might be difeharged, becaufe by the 
ftatu.’: 2’,. llcth, 8. c. 15. he wdio fues in forind pauperis fhall pay 
no colts, but fliall fuffer fuch punilhmeat as the Court fhall think 
fit. 

The Court w'asof opinion, that if the plaintiff was a pauper 
when the caufe was tried, he fhall not pay cofts, and the defeent of 
lands to him lhall not have relation to that time. 

So A RULE was made to difeharge him. 


C r. 7' 7 The King a^ainjl The Officers of St, Mary’s PariQi in 

Marlborough. 

Ma-.h.n:uixo>\' r TV ,yf AND AMUS to thc juftices 4 o make a rate for the fupportof 
juii v-ito.. • r the poor oi thc parillF of St, d 4 .ary in Marlborough, 

It was oppufed, becaufe the parifh officers ought to m^e the 
rate, and me jultices arc only to iign Jt. 

'I'o WHICH it was tijnfwered^xXxAt this motion was grounded on 
thc hatute 43. Eii-z. c. 2. 3. by which it is enadted, “ That (f 

“ the jultices of the peace do perceive that the inhabitants * of any 
‘‘ pcfiih are not aide to levy among themfclves fuificient fums of 
“ money for the maintenance of their poor, that then the faid two 
** jultices lhall and inav tax, rate, and afl'efs, as aforefaid, any other 

« of 


a r,itc Ibrtl.t ;e- 
Jicf of tf.c pC/or. 

S. C. I. Stra. 

•JOG 

a. S«A:C;:f.5, 

65. 


[345I 
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' of other pariflics, or out of any parifli within the liundrcJ Thk 

where the faid pariih is, to pay fucli fuin and fuiiis of money to 
“ the churchwardens and ovcrfecrs of the faid poor pariih, for the MaI^v’s 
“ .faid purpofcs, as the faid juftices fhall think;fit, accordin;^ to the Parish, in 
“ intent of this law.” Ma«l- 

boroucii* 

Thereupon* a tnamlamus was grant^nl, dirci^ecl to the juflices ; 
and, I»ER CuRi*AM,astius isa matter of right, they ought to make 
a return {a), 

(if) The jiifticts made an order, tliat qu-irt’iin, an<l noi to the duration, of*the 
the pariih f]i..llconrriburc fo long as tve conti iT)utit.’!i. i. Sira.'7.''0. S. C ib. 

JhJl think fit and it was qualhfd, Vimr Abr. 416. Mr. Coiill’s ed.t. RoU’s 
becaufc tlu-diivelion jc.ven to the JulHrcs P. f.. 1 vo!. 306. 
by the 43. Eii-z. c. a. f. 3. isoniy to the 


Phillips againft Dociittle. 

^ -K LEAS 52 was made, r^erving rent ; and for nrn-payinent 
thereof, that the JulftSr might re-enter. • 'i'he rent w.i.^ iiot 
paid ; and thereupc>n'the plaintiff brought an cjeclnient, ar.J had 
judgment. , 

A MOTION was now made to flay t^ie proceedings upon p.av- 
ment of what rent was due, and all the cofts to this prefent linie. 

A RULE was thereupon made* that t k-C 11.1 kill t fiir-idd go 

before THK master, t'l*. and that iie iii.n.K; tike an arernit 
of what rent-was due, &c. and that proceedin. itay in 

the mean time {u), 

Afterw’hrds it w^as moved to difchar.^c this rule, boc.mic it v.t.s 
made on an extraordinary motion; ior the coainon motion is to itoji 
proceedings on payment of whift was due ; nuv.- there can be no 
proceedings aftci judgment. 

To WHICH it ivasanfivcreilt that though tlie plain'iif iuu jndg■ 
inent, yet this was a proper metien wiv,re fieh judgment was ii* 
cje£lmcnt j and this eniluly depends on thcruies.odthe court. 

Curia. The Court ufually flays proceedings in cV’dhnent on 
reafonable terms, at any tirac before c.\ccuti,:i c;;:ci.rc'j. 

But in this cafe IT Was jfbLED, that if the defendant did rot 
bxjng in to the mast»R, withiil three day', wlnt rent was 
juftly due, and the cofts, th^t then the plaintiff might take out 
dlecution (/;}. 

(a) See 4. Cca. 2. c, *. ^ c:ne cf C^ccdti'.k-;. 2. Stra. 9C0. 

(^) Sve Downes <1’. Turner, SalS. 597* "“’d livVcnicu right, 2. PlacV". 

Snuth parks, 10. Mod. 383. V>i- Re*. '46. lloldtUu . Morris, .. VitlL 
thwfs V. Sturdy, Bull. N. P. 97.—Ccc 
alfo the Aatute 4 Gtt- 2. c. 3?. and the 


C.ife 278, 

In tifcbncntfor 
non-p.-iymcnt of 
rent, t’:e pro- 
ofcdings may be 
Itayed u|K>n 
brini’dri.' in t'lr* 
nnr, .and colts, 
•ve. litli-.crii the 
j'l.ilrit'.it’ has ob- 
tiiineJ judg- 
riie-'t. 

. .ii.L, 305. 
i'oit. 379. 

Ivp. -irr?. 
J...-., ,c,, 

S'.'.'':. sf,6. 

3 . tMiii. Dig, 
Ph.iJu" 


Ivlaitin 
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Cafe 2^9« 

Where payment 
hr fere the -day is 
payment at tb; 
Jey, 

S.C. 1. Stra. 
6z2. 

5. Co. 43. 

Cro. ELz. 813- 
<72. 

«. Mod. 33. 
Salk. 519. 

Stra. Co I. 
i.Wili. 173, 

». Bmr. 944.* 

3. Tcitn Kcp. 
599. 

5. Com. Digi 
«» l»Uadtt” 

(». W. 29.). 
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Cafe 280. 

An cxicutcry 
devjfe to two, 
ttpon a 'cemin- 
getit of a th.rd 
dying in the lift* 
time of thole 
two. c 

* [ 347 ] 

S- C. a.Eq. Abr. 
340. 

». Lev. 136. 
xSalk. 2 'Z 9 . 23 g. 
a. Com. Dig. 

*« Pcvjfc” 


Martin againjl Pritchard. 

AN ACTION OF DEBT Wiis brought ill the court of common 
picas, on a bond .conditioned to p.^.y a hundred pounds with 
interell on the fifth day pf Dttcember.^ <Sc. The defendant pleaded, 
that after rnaking the bond, ct antt: dl- tn impetrationis^ brevis srigi- 
rutUs^ vUelkcty on the firft of December^ he paid the mone), &Ci 
I'he plaintiff replied, “/raw foivitmodo et formtV’ 'rhcdTendant 
demurred fpecialiy, for that payment before the day was no good 
pleat 'Phe plaintiff joined in demurrer ; arid judgment was given 
for t!ie plaintiff in the court of common picas. 

A writ of error was brought in this court. 

* STR.\Kor. argued,that the replication was iil,h.*iving put in ifliie 
a d;'.y which is net material, as in the cafe of Merr 'il v. 'Jocel'ne (aJj 
where, in debt on bond, the def-ndant pltadevl payment before the 
dayj and plaintitr in his replication took iiTue thereon, and the 
iffut: was iicld imtv.ateri.d. 'file day in rhf plea, tnough coming 
after the videlia t^ cannot he 1 ejected {b)\ for^it is not inconfiflent 
with any matter pr-cedcnt. ' ... 

The Court. In the cafe of M^rrilv, 'Joccline^ the defendant 
fhoulcl have pleaded folvit ad dtim j but having pleaded a payment 
before the day, the point in ifiiie only turned on that fadt, which 
made the ifiue material only if found oije way*, therefore in that 
cafe tlio jdaintiff fbould have demurred. In this cafe the day is 
iiuircly immarvria,! ; this is a plea upon the Itatute of 4. oc 5. 
Jnn£^‘\ 16. fo that the tjueftionjsonly, whether the principal and 
in.tcrv^ U was paivl before the original fued. if an originarl be pro- „ 
duced Uibfequen\ to the lirfl of Dccanbery, the pica will be go6d ; 
for the day is only form. 

The judgment was affirmed (c). 


(c) ic. Mu’i. T47. R«'p. 210. 2. Burr. 944. Winch v. 

(i) (.'ro. Jic. 5 ,0. 5^6. Pare'en, Bullcr N. P. 174. Sturdy n.. 

(c) See C(wnc 'r j Barry, 2. Stra. Arnaud, 3. Term Rep. 601. 

954, Flctdicr H-nr-.n^lon, I. Black. * 


raribns ag irift J^cacock. 

■p EPLEV IN. 'fhe defendant avowEd for a rent cbnrge devifed 
by his gr..ndf:ither to his uncle, and Ins heirs, which was now 
defeendeti on him, this ayovvaiit. 'I'he plainiilf, in his replicatiorf, 
confelfed the devile, but fet ibrih aclaufe in the fame will by which 
the rent-cha;\.n; was to celife. • » 

* The cafe was thus : y*/. being faifed in fee, and having three 
for.':, clc\ i'.ed BlaLk-jkv:. to Giles his eldeft ten, and to his heirs, 
and White--dcrc to Edivard his fecond Ton, and his heirs, and 
a rent-charge of fifty pounds a year, ifi'uing out of pp^hite-Acre.^ to 
Ihoer his ycun.-reil Vo;-.> and h;^ hdirs i'« rito viso, that if either dt 

‘ « his 
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^ his fons fliould die without ifiue, living the other two, fo as his Parsok* 
** eftate in lands fliould come to the other two fons, then the rent 
“ fliould ceafe.** Giles died, leaving ifluc yohn Peacock^ the 

defendant; and Roger died without ifliie. 

• 

This contingency could never happen, becaufe Giles had ifluc, 
and heheing dead, and likewife, without ifllie, their eftate in 
lands could never come to two, where Edward alone was furviv- 
ing; therefore the rent-charge mult defeend to the defendant as 
heir at law, being the fon of Giles^ the cldcft fun of the teftator ; 
for this is an executory devije to two on the contingency of •ne 
dying in the life-time of the other tvvo^ which contingency mult 
arife within the compafs of one life, otherwife it is void ; 
for it is plain, that the teftator intended this benclit of furvivorlhip 
during his fons lives only. 

And THE Court being of that opinion, judgment was given 
for the defendant. 


Memorandum. 

CIR JOHN PRATT, Chief JuJiice of the Court of King’s 
^ Bench, died on IP'ednrfday the twenty-fourth day of February 
1725. He was fucceeded on the third of Alarch following by Si 3 . 
Robert Raymond, Knight, 


Cafe 281, 


EASTER 




FASTER TEkM, 

Tlie Eleventh of George the Firft, 


1 N, 

The Kill’s Bench, 

1725- 


Sir Robert Raymond, Knt. Chief JuJlice^ 
Sir Lyttleton Powys, Knt, 

Sir John Fortefeue Aland, Knf, JuJices^ 
James Reynolds, Efq, 

Sir Philip Yorke, A7;/. Attorney General, 

Sir Clement Wearg, Knt, Solicitor General, 


Heavyfidc a^ainjl Davis. CafeaSa. 

B y the ftatute 5. Geo. t. c. 24. (//) it is cnn< 9 cJ, “ That if Bnnkruptcy in 
“ the commiflioners (hall certify to the lord chancdlorj ih.it the principal 
the bankrupt hatli made a full dil’coveryof iiis cflate, and *^0* avoid a 
if four parts in five in number and value of the cii'ditors (hall 
'fign fuch certificate, and teftify their confent to the allowance a^alnft thrbail 
** thereof, and if it is allowed by the lord chancellor, then if the 
bankrupt be taken in execuilon, he, upon producing fuch certi- 
« ficate allowed and confirmed, &c.* (hall be difeharged by any 
■** Judge of that court whcrcip the judgment was obtained.’* 

TrTthe principal cafe, there was judgment againfi the defendant, 
who became a bankrupt, and the plaintiff did not come before the 
commifTioners to prove his Uebt, but took* out a fare facias againft 
the bail j and after two nihils returned, had judgment againft them, 
and they were taken in execution. 


VoL. VIII. 


(4) See 5. Gee. %. c. ^o. f. lo. & 13. 

» D d 


It 
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TmzK!k6 

againft 

Butlek. 


the mayor continued Hunt bailifF for the next year, viz, for the 
year 1723, being the ye&r of his mayoralty. 


Thereupon an information in nature of a quo warranto was grant- 
. cd both againft the mayor and Hunt^ fuggefting that no man could 
^ r 35^ 3 be mayor or bailfff diere who was non-rclident, ^and chofen by 
non-refidents, and that both the mayor and bailiff were nc/h-refi- 
dents, and therefore had ufurped a franchife. And at the trial a 
verdid was found for the ma^or, that he was an inhabitant refident, 
an^d againft Hunt^ that he was non-refident; thereupon the mayor 
named one Page to be baUiff*. 


The question now was, Whether the mayor could name a 
new bailiff; or, Whether one Neeve^ who was bailiff before this 
mayor w'as elected, fliould continue bailiff, becaufe, by the confti- 
tution of this corpsration, a bailiff duly elected is to continue in. 
his office for a year, and until another is duly chofen, and Hunt 
was never duly chofen, bccaufe he was non-refident. 

And this being r, controverted point, another information, &c. 
was granted to try it. 

Per Curiam. Informations in nature of a qi 40 warranto may 
be brought (with leave of the Court) at the relation of any perfon 
defiring to profecute; and this is by virtue of the ftatute 9. Jnn, 
c. 20. the end of which ftatuto was to prevent frivolous and vex¬ 
atious controverfies, and therefore informations were not to be 
filed without leave of the Court; but the queftion in this cafe 
feemed doubtful*, and fince it is controverted it ought to be tried. 


Cafe 287. 

A <?cclaration for 
^fhutting; a pa- 
nfhiontr t of 
a room whtre 
the vtftry was 
held, n.ult ilicw 
that lie had a 
right, to enter 
into tliHt room. 
S. C. ante, 52. 

S. C. I. Stra. 
624. 

S. C. 2. Ld. 
Ray. 13S8. 
j. Com. Hig. 

«' Adlion on the 

G'tle” (A.)* 


Phillibrown a^ainfl jRyland. 

r llS was a fpecial a(Slion on the cafe brought by a farijhioner 
againft the defendant, for Ihutting him out of the vestry, 
he having offered to come in and vote amongft the parifhioners. 

The plaintiff declared, that public notice was given for an af- 
fembly to jbcheld in the vestry-room, adjoining to the church, 
being the ufual place for meeting ; that every parishioner who paid 
fcot and lot had a right to be prefen* and vote at the vestry i 
that the plaintiff was a parilhioncv, &c. and paid fcot and lot, and 
was coming to the faid veftry, but vvas fliut out by the defendant, 
fo that he could not be prefent and give his vote at the meeting 
of the parifhioners, and confulting for tlie good of the par|pi,Jttf^ 
quodt , 

'Fhe defendant dcmiirfcd fpcciallyt to this declaration, for that 
the plaintiff did not fliew* any fpecial damage by his being fhut 
out. 

The plaintiiTjoined in demurrer* ? 


It 
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.* 

It was argued for the defendant^ P«ittiB«owN 

First, That an aftion on the cafe could not be maintained, RyI^nd. 
without (hewing fome fpeciul damage. 

Secondly, That where fcveral have a ri^ht in common with 
* others, the law will not allow that one of them lhall have an * [ ‘^32. 3 
a£tioni’^becaufe this would create multiplicity of luits. The of¬ 
fence in this cafe was (hutting the door; which is an offence 
equally to every inhabitant, being equally a damaj^ to each; and 
therefore ought not to be puniihed b/a6lion, which would be in¬ 
finite, but as a nufance, by indiiShnent or information : as for in- 
ftance, where a man (lops up a way, the law will not allow an 
a(5fion to be brought againft: him by one, without (hewing foine 
fpccial damage to himfelf; for the confequential damage which 
may happen by (topping the way, will not fupport an ai^lion (<7). 

So where the cuftoin of the manor was for the coj^yholders to 
name their fucceflbrs; and a copyholder having named one tofuc- 
ceed him, the lord refufed to admit him, for which he brought an 
aflion, but it was adjudged, that it did [b) noli lie (c) ; for if one 
might bring an action, every one might do the like j therefore to 
avoid multiplicity of actions, it was held that this a£l;ion would not 
lie. So where a lord of a manor brought an a£lion againft the 
vicar, for not celebrating the facraments in his parilh church (d), 
it was adjudged that it would not lie, becaufe the right to receive 
them was in common to all the pafilhioners, and he had laid the 
right in himfelf et in omnibus tenementibus fuis, but it might have 
been otherwife if he had laid the right in himfelf and fiiniily. And 
the reafon why theadtion would not lie is, becaufe the not cele¬ 
brating the.facraments was an equal damage to all the parilhioners, 
and sherefore one alone (hall not bring an action j Ibr if he might, 
it would multiply actions,* which the law will not allow: belides, 
the plaintiff had a proper remedy in the fpiritual court. And all 
this was adjudged in JVilliams's Cap (/•), which was an action 
for a common nufance in the highway; and it was held that it 
would not lie, becaufe it was iinrcafonable that any particular per- 
fon (hould have an action where the damage wa!> in common to 
many; for if he (hould, then every man might have the* like action 
againll the defendant, and fo he would be puniihed many limes for 
the fame caufe; but if one lias a more particular damage done to 
him thaq another, in fuch cafe he may have an action for that 
particular injury, but not for a nufance, becaufe that is common 
to all people : and the commo^ law has appointed another method 
iflo pgftifh offenders of that nature, viz. by prefentment at the leef, 
or by indidfment. So whert an action was brought by one of the 
inhabitants of Liitlebury againft the dcfeiRlant, for not keeping up 
an ancient ferry-boat there, lor them »to pal's over the river toll- 

fa) Cro. Eliz. S4. 466. (f) 

(A) The chief reafon was, becaufe the {d) 
copyholder before admittance had neither (e) 5. Co. 73. 

jutin rc nor ad nm. Cro. J.<c. 36S. p#. i. 

D d 3 free; 
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Fifitij^*owK frej?, it was helH, that this a^lion would not lie (a), becaufe ther 

agtttrft keeping up the ferry-boat was a damage to all people whd 

occafiori to pafs that way, but the not paying toll was ai^ 

P [ 353 ] eafcmcnt to the inhabitants of that vill only } but an aftion would, 

lie by an inhabitant of LitiL’bury for taking toll, for that is a pti- 

vate right. So whert^the plaintiff brought an a£fion for (lopping 

a highway n^'ar his colliery, the Court was Jiv'ulod whether the 

a<5lion would lie (/^), for that it was the king’s Inghway, and the 

plaintiff had only a convenience to pafs, but no riiiht to the way. 

« 

Thirdly, But admitting thisaftion would lie, yet this decla¬ 
ration is not good, bccaufe the plaintiff did notfet forth any legal 
or preferiptive right in the parifhipncrs to meet at a veftry. 'Fhe 
plaintiff (hould have alledged a right in the inhabitants, time 
whereof, &c. to be prefent and vote; for otherwife there may be 
a fele6l veftry, which was the cafe here; and the intent of this 
adlion was to try the validity of fclt<ft: veftries. It is true, he al- 
ledgcs that every parifhioner who paid foot and lot had a right to 
be prefent and vote, &c. but that might be a voluntary right, for 
the parifhioners ard no body politick to take any legal or preferip¬ 
tive right. 

Fourthly, Befides, the plaintiff did not fet forth that the pa- 
rllhioners had a right to meet in this room, and if they had not 
foci; i ight, then the action will not lie for (huttir.g the plaintiff out 
of that room, for it may be in the defendant’s own houl'e, or in 
the houfe of feme other perfon W'here t'he plaintiff had no right to 
enter. As trtfpafs will not lie for taking goods f rom the perfon of 
the plaintiff, unlefs he fhews that they were his ttwn goods (r), for 
they might be the defendant’s goods for any thing that, appears to 
the contrary. ■ 

Fif f hlv. Neither did the pKiintiff fhew^, that the right was in 
all the pari/liionexs, or that this was a felect veftry. 

Those who argueh for ihepluintljf auiwercd the objections 
made by the defendant’s Counfcl. 

f'lKST, As tb the objection, that this was danmum fine injuria^ 
and that the plaintiff (hould (hew fome fpecial damage to himfelf, 
iic. it 'S true, an action will not lie for a damage without an in¬ 
jury ; but it does not follow fromithence, that an action will not 
lie for an injury without (hewing fome fpecial damage; for every 
injury implies a damage, which is fully proved by the cafes in the 
margin (r/). <• 

(«■'. This is the cafe of Payne v. Part- aftion well lay. S. C. i. Ld. Ray. 495. 
ridge, %. Mexi. i. Show.'’24‘5. i S. C. iz. Mod. 263. 

(AI Tefep V. More, |. Salk. >15. (e) Ytlv. 36. 

5 . C Cumy. Rep. 58. But this cafe was (d) Year Book Ji. Jtm. 4. pi. 47, 
atUrwartii argued before all the Juilius Cro. J.ic. 478. i. Roll. Rep. zi, 
•1 the Coi.'wi.on i’le;,s .and Baron;, of the i. Vent. 206. 2. Vent.25. 2. Lev. 250. 
jxchtcjuer at Serjrsnti Inn, and they 6. Mod. 45. i. Salk. 19. 37. 

^c.'-eailof opinion ior the plaiuliif, t'liitthc 

• * Secondly, 
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Secondly, As t® the objection, that this aiStion will not PuiLtiMowK 
lie, for if it fhould, there would be multiplicity of actions againll 
one perfon for the fame offence, all the cafes cited on the other 
fide to thatpurpofe are, where there was another re»nedy topunifh 
the offender, either by information, prefentmeni, or indictment («) » 
but in the principal cafe the plaint iff had no* other remedy but by 
this action, for there was neither a breach of the peace, or any 
public nufance. 

Thirdly, As to the objection m«de to the form this decla¬ 
ration, that the plaintiff did not fctfi>rf h thpt he had i ri'.’Ju to entej- 
the room where the veftry was kept, tif.it is ludV .l i d by fhewing, 
that there was a general funnnons h>r the “i; rs to meet [ 554 j 

on fucha day,and in fuch a room near the ch'*!r!i; and admitting 
it to be the defendant’s room, yet if he 1 .*t it for that ileiV, it is tlv/i 
the room of the parifhioncrs for that day; and this the Court will 
prefume in this cafe. 

Fourthly, As to the ohjc(R:ion, thai: if the parifliioners lind 
any particular right to a fch'Ct vclf::y, that m.ifter < ughi to he fet 
forth by the defendant in pleading, which he h. d not done, but 
demurred (h ); and the plaintiff had fet forth a iViiicIiait right at 
common-law to entitle him to this action ; for lie declarts, that 
every parifhioner who paid fcot and lot had a right (o be prefent 
and vote, &c. and that he was a pjiiifhioncr, &c. and paid fcot and 
lot ; and the parifhioncrs aje a body politic for tliat piir;Kd’e, and 
for many other purpofes ; parifhioncrs may make rates for repair¬ 
ing their church, and may diftrain for fuch rates (i ). 

Fifthi^y, 'I'hat fince byc-lawsUiind the property of every in- 
fiahitunt, it is rcafonable every inhabitant ihoukiliavi; a right to dif- 
fent from or to approve tliem. Tjhey have power of electing their 
own officers amenabl# only to themlelves (r/). 'I'licy are a cor¬ 
poration to make byc-laws for meiiuing the highways, and for 
making banks to keep out the fea, and for rejiaint-.g the church 
and making a briiige. See. or any fuch thing which is for the public 
good; all which was rcfolvcd in ‘//'e (’X'antbcrliin, of London*s 
Cafe (e). And by the flatuto .3. & 4. /F/ 7 /. 3 c. 1 i.iind 7. yfnn, 
c. 17. f. 4. they are made a body politick to feveral other purpofes, 
as to tax and levy the rate for mainfaining the poor, and to tax 
the parifh to make and maint.'fin engines for extinguiihing fires; 
and by the flatute 9. (reo. 4. thty are made a body politick 

for purchafing work houfes to^eniploy the poor, and confequently 

(a) See the cafe of /> ihby i'. was h.ad in d’.is cafe for want of proper 

a. Ld. Ray. 940- 6. Mod. 5c. St. Notk/ s O/rye/x-tv- 

Tr. 89. 3. S.ilk. rS. (^‘i Vcir Book 44. /.Ww. 3. pi. 19, 

: ( 1 ) It was jnfiRed that tac ri,:! t of i. Mod. ; ,4. 

the plaintiff was conftllVcl by ibe dc- (<i ) Gibfon s C../d(}{, Z41. 5. Mod., 

muircr ; but it was anfwcicd, tliat no- 315. 

thing is conftfr>.d by a diinurrtr hut what 5 ‘ S. P. 1, 

is well allcdgcd, and tlut the declaration Mod. 194. 

I) a 4 


every 



Piirtt^a&owv 

egmnft 

Ktlaho. 
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Cafe 288. 

An. adtibn of 
dower of three 
ttnments is not 
gooH, for the in- 
ccrtainty of the 
word “ ten^- 
** ment.” 

S. C. 2. Ld. 
Ray. 1384. 

S. C. 2. Stra. 
625. 

Cro. Jac. X25. 
€21. 

5. Com. Dig. 

« PUadtr" 

Y. t. 

a. Stra. 834. 
Cowp. 346. 
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% . 

every parifliioner hath a right to be pre&nt at their publick meetf 
iiigs in a veftry. 

Raymond, Chief yujiice. The plaintiff does not (hew any 
right to THE VESTRy to which he claims admittance; fo that if 
he had no right to come in, the (hutting the door againft him could 
be no injury to him. 'But I am of opinion, that this a^ti^nhad 
been maintainable if a right had been fliewn. There is a difference 
between an a£l which is a common nufance, and an a£t which dif- 
turbs the particfllar right of qny perfons ; for the latter will intitle 
thcDcrfons injured to their feveral actions, though there may be a 
hundred or more perfons injured. 

Fortes CUE, JuJlice, In the cafe of Rex v. Soley (a) the de-. 
fendant was indi£lcd for taking off the door of the guild-hall of a 
corporation j which indidment after a verdidt was held ill, becaufe 
no title being Ihewn to the guild-hall, it might be the freehold of 
tlie defendant. 

Reynoi.ds, Ju/iice. The declaration is ill for the objedlion 
that was taken. But without difficulty I ftiould hold the action 
maintainable if the declaration had been good. Every parilhioner 
has a right to aficmble, and if illegally obffrutSled, he has no re¬ 
medy but by an action on the cafe. No information can lie unlefs 
there be a riot or breach of the peace. '^I'he cafe of Payne v* 
Partriilge (/;) is a cafe in point.•• 

Judgment was given for the defendant. 

(a) {h) j. S.ilk. 12. pi. T. S. C. 3. Mod. 

28^. S. C. ijd. Rity. 493. 


* Kent agditift Kerrys. 


T^OWER in the common pleas. The plaintiff declared for her 
^ dower in three moffuages, and three tenements, &c. The 
tenant confeffed the aftion *, upon which judgment was given to 


recover her dower and damiigcs. 


A writ of error was brought in this court, and the errors af- 
figned were, '' 

First exception. That the word “tenement” was of 
fuch an uncertain fignification in the law, that the (hcriff could 
not deliver pofl’ellion of it; that by the concurrent authorities in 
the books, an ejeflment will not lie of “ a tenement” for theT^-‘ 
fon before mentioned (a), neither can a fine be levied of it [b)* 

'•> • i. 

Second exception. T,he plaintiff did not fet forth, that her 
hufband died feifed, for which rcafun no damages can be recovered 


(a) But ice Mr. Nolan’s erlit. of r. Sid. 293. March, 96. Noy, 86, 
.Strange, 834. and the cafe of MalTy •v. 3. Leon. 28. Cro. jac. 125. 621. Cro. 
Rice, Cowp. 346. Car. ,i 83 . 3? Mod. 238. 

(A) Year Book 3. Ed'u. 4. ,pl. 14. 

by 
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by the ftatutc; and yet the flieriff has executed a'writ of inquiry 
or damages, and by virtue of the writ hahre facias feijinam has de¬ 
livered to the plaintiff feifin of fuch a houfe, ^c. or fo much there¬ 
of as is tvorth ten pounds a year, which is void for the incer¬ 
tainty. 

The Counsel for the phhitijf in dower there 

was not fo much certainty required a« in a pi tpcipe quod reddaty or 
other real action, for a writ of dower lies of “ a garden," a croft,'* 
or ‘‘ a cottage (<*) j" but if itdidqpt He of a fenement,” yetthe 
tenant coming in, and confeifing the action, has made it goo(J; for 
a plea often aids defeats and uncertainty in a declaration. * It is * 2^6 

certainly fo, where the defendant has pleaded collateral picas to a 
declaration where the demand was not fufficiently fet out; this is 
proved by the cafes of Slack v. Bowjal [b) and Biicklaml v, 

Otley (c), and by a late cafe between Gibley -v, IP'iUums (d). 

Debt by an adminiftratrix upon a bond ; non eft faidnm pleaded;* 
and found for the plaintiff; an obje<Stion was taken to the declara¬ 
tion for not fliewing the letters of adininifli.ition, nor by whom 
granted, nor fo much as ftiling herfelf adiniiTiltratrix of the debts, 
goods and chattels of the deccafed; but it was over-ruled, the 
plaintiff’s title being admitted by the pica. 

As to THE SECOND OBJECTION concerning damages, it is very 
true, that the plaintift’ ought to have fet forth, that her hufband 
died feifed, &c. and it is a fatal error to omit it; but it is an 
trror for which the jud^ent for damages (hall only be reverfed; 
for in dower the judgment is complete before the damages are re¬ 
covered ; it is like a quare impedit, where the Jirfl judgment is 
good by^the common-law without damages (^). 

•The Court. Heje is a demand made of a fpecific thing 
which is to be recovered and •affigned by the flieriff. The eon- 
fedion cannot aid ?he uncertainty. '1 he cafes quoted are diffe¬ 
rent; for there money only is to be recovered. “ 'renement" is, 
uncertain: 7 ’‘hc declaration cannot be maintained. 

Judgment w'as reverfed. 

• 

{a) Year Book 8 . //r;;. 6. pi. 3. (.) Cro. J;ic. 6S3. 

abridged by Brtwkc, “ Dowei” t/z. («;) 'I'cim, 12. ff'/V/. 3, 

(b) CfO. Jac. 668. i Cai'e, 5. Co. 57. 

Biirland Tyler. Cafe 289. 

AN ADMiNiSTRATOR*»brought an aflion of debt in the dehet If a plaintiff at 
et detinet againft tive heir*of the obIigt>r, and concluded his adminiftrator ^ 
declaration, ad damnum ipfim tlie ulaintili, ^cc. bnng*n 

, ^ tl>e debit it 

On demurrer to the plea, which was admitted to be ill, tta'mt againfl 

the heir; it ii 

a fault in form only, and no ad.vaniage rtiall be taken of it, but upon a fpecial demurrer._S. C. 2. Ld. 

Ray. 1391. 


agmnjt 



BvttAir* 

Tviuti^ 

Mo. 566. 

Cro. liliz. 7x1. 

Cro. Jae. 546. 

I-anc, 79. 

Stilcy 232. 

i5. R«p. 31. a. b. trationis. 
Lev. 124. 

Sid. 34a. 

5. Co.11. Dig. 

** Pleader” 

(2. £■ I.). 

3. £ac. Abr. 

3Q3. 
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T&?yfar the defendanty infifted that the declaration was naught, 
to which he took two exceptions: 

First, That the action was brought againft the heir in the 
dehet it detineiy when it /hould be in ttie detinet only. 

Secontoly, That the declaration concluded, ad damnum Jp* 
^^fius the plainciiF/* when it fhouid be in retardationem admiAif* 


Chapple, Serjeant, • The firft exception would have been 
cured, if after a verdidf, by ftatiite 16. & 17. Car. 2. c. 8. and if 
fo, it* will be cured by ftatute 4.. Ann, c. 16^ being after a gener^ 
demurrer. 

The Court. The 16. & 17. Car. 2. c. 8. called The Oxford 
*, cures the defedl, if a verdidt has pafled ; and by ftatute 4. Ann, 
c. 16. judgment is to be given without reipedt to any defe(9: in the 
declaration, unlefs fliewu for caufe of demurrer, fo as the right 
of die caufe appears. 

As to THE SECOND,EXCEPTION, this is only matter of form. 
Befidcs, the modern precedents are according to this declaratioiu 

And judgment was given for the plaintiff. 


• [ 357 ] 
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* The King a^alnft Wellbury. 

'intr^lmentfor* 'T'was an indictment againft the dtffendant, for that T. S. 
rtjhus mud let and Other bailiffs, &c. did, virtute brevis dornini resets de fieri 
faciasy and a warrant thereon, levy the goods of AL G. and that 
fat n^fbrth^a^defendant IVejibury with others did afl'emble, and riotost 
am virtute bre- et'routosi did refci^e the faid goods, and aflault and beat theVailiffs, 
w, fiff. d>: feri and fo dillurbcd them in executione brevis ePwarranti pradUi. 
fiuittSf and a , * 

wzrranttherecn, Uppn g'^ih)' pleaded, it was found againfc the defendant. 

lie levied the .. , . n. r • 1 

^ds, (cc. and • At was now moved in arrelt or judgment, 

dtant ^refcoed Ki^tST, That the fieri facias was not well fet forth ; for it 
them, is not was “ virtide brevis dornini regis de fieri facias^' without fetting 
fufiicient 


Co. Lit 303. 
4. Co. 121. 

«4. Com. Dig:. 
«♦ Indi Ament* 

(G- 3 )• 


•forth the writ iifelf, and without^ mentioning the party’s name. 

Secondly, It fets forth, that there was a warrant fecuti- 
dum exigentiam brevis pradlhiy and shat the defendant dilfurbed 
the bailiffs in executione brevis e,t ivarranti pradildiy which is ill; 
for if there was no writ, there could be no warrant: it is true, this 
indictment mentions a writ, but it is nflt well fet forth, and if 
the warrant muft fail; for the Court c^n never judge whether 
it is jeLundum exigeniiam brevis, when no^ood writ appears tube 
made. 

contra. This writ is fet out by way of circumflancc only, 
quod cum vir^utc brevis, if/c. but if th> re was none, yet the war¬ 
rant would juUify the bailiffs, or maintain this indictir.ent for tl^c 
wrong done. 


The 
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The Court. It is very true, the bailiff may defend himfelf 
by the warrant, but a writ muff be fttewn to charge a ftranger; 
and this is the conllant difference in fuch cafes; and as this cafe 
is, an indictment would have laid for afingle battery, but the war- 
Tant itfelf, and the diilurbing another in th^ execution of that war¬ 
rant, both refer to the writ; and that being not well fet forth, thofe 
things which refer t(» it niurt neceffarily fail. 

For which reafon the judgment was fet afide. 


* The Kino ap-ainft Gre)'. 

A N IN’DICTMENT was found at a quarter-feflions held in CoI~ 
before the jurticv-S of peace for the county of 
for a nuiance done there by the defendant, by laying pigs of lead 
in the high-road. 

The indictment being removed by the defendant into the court 
of king’s bench by certiorari-, the defendant pleaded, and fet forth 
the charter of Kin^r Charles the Sccoadhy which this borough was 
incorporated, and cognizance granted to them to determine all 
pleas and affairs arifing within that town; with a clauf; that no 
juftices of peace for the county at large fliall enter into the faiJ 
borough, nec de'nule in aliquo fe intromittant, nec eorum oliqnis fe 
intromittat qnovis niodo, ific. and that this indictment was void, 
being founil there before the jlifticcs of the county, who had no 
jurifdiClion in the faid Hbrough. 


The iIing’s coroner replied, and fet forJh a furrendcr of the 
faid charter granted by Charles the. Second to this corporation, &c, 
and of all and every the liberties and franchifes^thercin contained. 

The defendant rej(fined, ar^l fet forth the letters patent of King 
Iff’^illiam and Mary^ by which all the lauds, privil ges and fran- 
chifes of this corporation were granted, rellored, and confirmed to 
them in as large a manner as at any time they enjoyed before the? 
furrender. 

And upon a demurrer to this rejoinder, theft jfoints were made. 

• • I 

First, Whether the king Citfi by his charter grant to certain 
perfons, in a certain placb, a power excluhvc of himlelf, fo that at 
no time afterwards he can acfminiller juftice in the fame place: and 
if it (hould be admitted,that the king might grant fuch an cxclu- 
five power or jurifdiCtion, then, Whethcr he has granted it by thefe 
vwrds ill the charter, “ that the julHccs of the county lhall not 
‘‘ enter the borough, nec*fe inde in aliquo intromit:ant, ^c.** 


Mr. Reeve for thf khi^ admitthig that fuch an exclufive 
jurifdidion is granted by this chaftcr, argued, iliat tlie manner of 
demanding cognizance is not legal. It was adjudged in the eafe 
of Manners v. Fern {a), that the defendant may plead cognizance 


(/7) Foit. 15S. IC’. .VJed. 125. 15G. 5. Vin, Abr. 58^, pL zz. 
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as well as the lord may demand it; but it was then held, that be 
muft come the very firft inftance and make the claim. In this 
cafe the defendant ought to have pleaded the cognizance at the 
quarter-fcfhons, and not to remove the indictment and then plead 
it above; he has by fo deing clapfed the time allowed by law. 

The chief qitestion was, Whether by the furrender of the 
charter made in the thirty-fixth year of Charles the Second Cor¬ 
poration was wholly dilfolved ; for if it was, then the charter of 
King JFilliain-i by svliieh the lands and privileges were regranted, 
is voitj, becaufe it was to a corporation not in being. 

* As to TiiK FIRST POINT it was argued, that this charter 
granted in the fifteenth year of Charles the Secofid did not giveex- 
, clufive conufance to this corporation, but that there remained a 
'concurrent jurifdidfion in the juft ices of the county; for the words 
arc, that the juftices of the county fhall not enter the borough, 
hec fe inde in aliquo intremittant^ that is, they fliail not enter to 
cxcrcife any jiirifdidfion : but this docs not exclude them from 
entering to take prefer^tments and indidlments for any mifdcmea- 
nors committed there. It is like the grant of a franchiic to re-, 
turn writs, but notwithftanding fuch grant the fhcrift’ is not ex¬ 
cluded. So at the beft thefe are doubtful words, and therefore 
lhall never be intended to enlarge the jurifdidfionof this corpora¬ 
tion, fo as to exclude the juftices of the county. 

The second point («) was not much infifted on, becaufe if 
the indictment was void, as taken coram non judice^ then there 
could be no occafioi* of pleading this excluftve conufailcc below 
and immediately : but fuppofing there fhould, a certiorari doth not 
make the merits of the plea woi fe, for the defendant hath done no 
adt to admit the jurifdidtion of the juftices. ..Therefore this is n<ft 
like a claim of connfance^ ^c, became in fuch cafe, the adf dpne is 
only to be avoided by pleading fuch claim, and that in due time, 
for otherwife juftice might be delayed by an untimely clairn. 

As to THE THIRD AND CHIEF POINT, it is admitted by the 
pleadings, that tlte charter granted by King Charles the SecondT, in 
othe fifteenth year of his reign, was furrendered; and it was inllft- 
ed, that by fuch furrender the coi, oration was abfolutely diftolved, 
and if fo, then the charter of King IVilliam and ^ueen A/ary is 
wholly void, becaufe it Is not a grant df creation, but of confirrna- 
tion and reftbring the liberties of a corporation which v/as not th.en 
in being, and fo could not take by fuch grant; and it (ball never 
be take]! for a charter of creation and confirmation too, for tknt 
. would be to a double intent, which the Iw doth not allow in fuch 
cafes. Befulcs, here are no words ^^if creation, and therefore it is 
• like that cafe in the Year bLcK 9. L'dn-, 4,. c. 11. where the 
king granted an oftice to T, S. but it vv«s field, if this was not an 

(rt) This is wronp pl.ictc?, it flioiilt! n-itt vf Stpy o r Co.--. ks' argument, who 
have conic in fol. ^Go. a' ht.n .ir'ct ' r.imn.;! fer the dclcndaDt.—N otk (« tit 

the det’ei'clant, for lo it \vj«. i;i ; h'.'.nv Jurm .t,;..,?. 
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office before the grant, it was not good, becaufe there were no Thi Kih< 
words of creating thft» office. So if the king grants fuch a thing 
inhabitantibus de Dale-^ this is void, unlefs they were a corpora- 
, tioa before the grant, for ihc reafon before mentioned. 

It was argued to quajh this IndiSt^er.t as taken coram non 
jud’ucy that by the charter granted in the fifteenth year of Charles 
the’Secondf an exclufive jiirifdidtion * was granted to this corpo¬ 
ration, and that the juftices of peace of the county had none there, 
for the corporation-men have the«authority ofjufticcs within their 
corporation; and the jullices of the county arc not to crftsr, or 
in aliqno fe hide intromitterc. And fo is the /Ibbot of St, Alban's 
Cafe [a)^ where the king granted a power to him to make juftices 
of peace within the borough of St, Albans^ \ta qued the julHces f>f, 
the county of Hertford ftiould not intermedJic, in the fame words* 
as in the prefent grant; it was adjudged in th:^t cafe, that the jul- 
tices of the county were excluded ; and that if they a^ted in the 
laid borough, it was cora^n nonjudice-^ and bj' coufcquencc void; 
and all exclufive jurifdictions in letters patents arc always in this 
form of words, and no inttance can be given to the contrary. 

The grant of the return of writs was a particular franchife, and 
not parallel to this cafe, becaufe it did not appear upon the record 
that the ftieriff was excluded, or that he had no jariiUi£fioii within 
that liberty, and it couhi amount to no more than to exclude the 
fherifF in perfon. It is triK?, the fherifrj notv/ithftanding fuch 
grant, may make a retuTn ; but if he cloth, it is an injury done to 
him who.had a grant of that franchife, for which he nu j maintain 
an a£lion againft him. 

•• • 

As to THE CHIEF POINT, that by the furren^ler of this charter, 
the corporate body w;is wholly dift'olved, and therefore their liber¬ 
ties could not be reftored by the charter of King lUilliam^ becaufe 
there was no corporate body in beir.g to take; it was argued, that 4 * ^*S- 

the corporation was not entirely diflolvcd: it is true, by this fur^ “ 
render all their lands and liberties were given up, but ftill they ’ 

had a corporate capacity to take, &c. Jlut admitting that their 
corporate body was entirely dillblvcd, yet by the* grant of King Wil¬ 
liam it appears, that he intbnde^o reinftacc them*in the fame pri¬ 
vileges which they had Ipft, for he gave them the fame liberties by 
way of grant and reftitutioai; the charter of revivor has ufed the 
(ame words as are ufed in the charter of fiirrcndcr; and certaiaily 
they will have the lamt* effb^l to reveft as they liad to deveft ; 
therefore this is not like chat cafe where the king made a grant 
inhabitantibus de Dale^ for there he was deceived in his grant, 
there being no corporation before; and certainly where a corpo¬ 
ration is re-inftated byb chafter, the'king intended to give them 
a capacity to take ; and where hi? intent appears, and no fet form 
of words are requilite for that purpofe in tlic grant, there hisr in¬ 
tention (hall prevail. 

(«) Year Book ao. ITm. 7. pL 6, 7, and S. Brook. Abr. Patent” ii x. Cromp¬ 
ton’s Junldi&ion of Courts, 8. 
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Tut Kia* ♦ The CouHT feemed of different opinions in this cafe J 

Oft«T.< The Chief Justice being of opinion upon the firft pointy' 
that the king might grant to others fo as to exclude himfelf frorn 
adminiftfing juftice in the fame place afterwards; for he is th^'' 
Ws.Hen.j. C.6. fountain of jurifdi^ifoh as^well as of juffice, and may diftribute it 

See Hardres, as he thinks convenient; arid for this there is an autiiocity in thC 

JS. Year Book 20.7. 

$lit»re tbii. ' 

Two OTHER J(jdge!!j laid np great ftrefs on that cafe, for it 
Dalton, aj. appear; by t>ugdaie*s Origincs Juridiciales^ that there were but 

!•■«»*>. 47k. two Judges then in court, who held that the king might grant by 

a charter exclufive to himfelf: it is true, there can be no inconve¬ 
nience of failure of julHcc, if the king had fuch a power 5 becaufe, 
rif it is mifufed or abufed, it is forfeited. 

this. , And therefore THR ee of them iiELt), that the king might ex¬ 
clude himfelf by his charter j which Kortkscpk denied j for that- 
he had flill a concurrent jarlfdidtion which he liad grante<l by com- 
miflion to the julliccs pf the cv)unfy ; therefore it is not void as to' 
Colchejier^ and good for the reft of the county, but voidable only 
as to Colchejler ; and if lo, there can be no inconvenience in itj 
Dalton, 10. becaufe then the corporation may claim rhcii right, a.iu fo may ther 
party grieved. 

As to THE CHIEF POINT, V/bohcr tf'c Very being of the cor¬ 
poration was deftroyed by this furrender ? # 

THREF ''F THE JuDGES held that It was not, and compared it 
to the furrender of a deed, that the ellate was not thereby furren- 
dcred, therefore the corporation' was flill ing, and iiad a ca- 
j[)acity to take, aiM by the charter of IFllLlam did retake j 

and it would be very inconvenient if it fhould be otherwife, (that is) 
if they could give up more- by a furrende'r th.ur they can take by 
a regrant. In the gre-at cafe of the city of Loudon feveral learneJ 
#nen were of opinion, that a furrender did not de-ftroy the bc'ing of 
a cor[)oration; this appears by the furrender of abbics in the reign 
of Henry the Elghu^', for it v.’as not thought proper at that time to 
^eft purely on tkofe furrenders, but to have them confirmed by a£t 
of parlian.ent. 'rhcrc is a partievilar provifo in the ftatute 27. 
Hen. S. c. 24. f. 6. that coipo:atiors (bail have the power of 
making juft ices of peace as they had before, which power is men¬ 
tioned in the ftatuie 22. Hen. 8.‘c. 5. which adt is confirmed by 
the ftatute 3. &4 Phil, if Alury.^ c. ; and though the king is 
impowcretl by acl of parliament to make juftices of peace in tRe 
counties, it cannot be inferred from theniJe, but that he may limit 
and abridge this power to certain prccindls in the counties. 

-52 1 * For'IE. s CUE, 'JuJllce.^ held* that though barely by the fur- 

^ ^ render of this charter the corporation was not diflblved, yet there 
were other words in it, by which they gave uo all the liberties and 
privileges which tiiey then enjoyed, by which words the very being 
pf Uiis corporation v\ as uiflolved 3 and it' hf then the next queftion 

Will 
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Will be, whether it was reftored by the re-grant of King IVilYiami Kiirti 
For there is no occafiln of any fet form of words in letters patent 
of incorporation, for the firft and original grants of them was to 
have gildam fnercatarianij therefore by the charter of King IVUliatHj 
by which all the lands and liberties were granted, reftored and con¬ 
firmed to this corporation, they were a<ftaally reftored, and intend¬ 
ed by the kWig fo to be. 

But this being a cafe of great weight, it v/as^ adjourned farther 
to be argued. 


Morice (tgmnjl Lee. 

an ACTION was brought againft the drawer by the fccond hi- 
dorfee^ upon A NOTE given in thefe words : “ I promise to 
“ account with 7 *. S, or his order, for fifty pounds value received 
“ by me, &c.’* 

After a verditSl for the plaintiff, 

It was moved in arreft of judgment^ that this was not a good 
note within the ftatute 3. & 4. Ann. c. 9. It is plain it is not 
within the words of the ftatute, for thol'o arc, “all notes Itgned 
after the firft of Augujt 1705, by any perfon promifing thereby 
“ to pay to another, &c. or ord®r, or bearer, he, lhall be aftignable, 

“ and the drawee or indprfec to whom the money is payable, may 
maintain his aiSlion for the f imc aguinll the drawer or it:dorlbr.” 

Now this‘note is not negotiable, becaule the p-'otnife is not to pay 
money, but to account, and in.all promilTorv notor. the drawer 
mull be^n abfolute debtor, otherwife they caniy t be negotiated; 
blit in this note he is net a debtor originally, ihougii he may be fo 
when the account is Hated i foViis may be between tffi rchant and 
faftor ; and therefore if the drawer had applied this niojiey as fac- 
Itor to Tm S. he might have avoided the payment of the money by 
that means. In the cafe of Smith v. Bobente (<i), in the firft year 
of George the Firjit it was rcfolved, that where one promifed 
to T, S. to pay leventy pounds, or to furrender the principal j this’ 

Was not a note aftignable within ll»e ftatute, for it was not nego¬ 
tiable ab origine<i and fliall.ncver be made good by confequence. 

* It was said on the other Jide., that this was a ^ood note * f ■^5^ j 
within the ftatute j and i/ fo, the hftion is w’cll brought by ^ - 

indorfee. It is true, it is not within the very words of the ad of 
parliament} but the ftatute ought to be favourably conft j uc.l, be- 
caufe it was made for thc«Qdvancemcnt of juftice, and for the eafe 
jmd benefit of traders. It is lii»c the c«nftruclion which has been 
made on the ftatute of walle, where file words a.e, “ e.v dimlj/Jonef- 
but it has been refolved, that cllates ex provifenc -viz. ciiutcs 
Ijy the curtefy, or in dower, are within the cqu it y ihcr*. of. Jj elidcf. 

U) 3. Ld. }?3ym. 6^ 
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t)i6 note itfelf has the badge of A promissory note, for it ist4 
be accountable to T, S, or his or»ler; which word “ accountable** 
is not fo very uncertain (<»), for it is laid in the declaration upoii 
ah exprefs promife} ajnd therefore good after verdidt, efpecially 
lince the llatute doth not prefci ibe any fet form of words in which 
thefe promiflbry notes are to be drawn; The cafe of Sm^fb Vi 
Boheme (b and fo likewife the cafe of Jppleby v, Biddolph (c)^ 
where the note was in thefe words, I promise to pay to T. M, 
“ fo much money, if my brother doth hot pay it within fuch a 
“ tine,’* in both which cafes judgment was arrefted after a ver- 
di<^, are authorities not applicable to the principal cafe; bteaufe 
the drciver was not the original debtor, but might be a debtor 
upon a contingency. 

• r -^54 5 ♦ Raymond, Chief JuJiice. The adl of & 4. Ann. c, g. Is 

a remedial law, and to be extended in conftrudlion as far as in rea- 
fou we can. The expreliions ufed for thefe notes always vary. 
It is fulTlcient if the fublhmce of the note is a promife to pay money. 
An employment of this money in fadlory might have been given in 
evidence as an excufo for the non- payment; the contrary of 
W’hicli is now to be iuppufed, fiiicc a verdii^ is found for thel 
plaintifK 

Fortescue, fujlice. The Court will conftrue this note as a 
note for payment of money; for Cl note to account tome or order 
is abfi-nd. 1 have feen fevcral promiifory notes drawn in this form. 
A n.un that receives money to account for, docs not receive the 
money as a duty,' but as a trull; therefore no indebitatus afump^^ 
fa\\ ec, without fhewing fome riiifapplication, or breach of truft. 
Belides, this node is “ for value received.” If there ha*d been no 
veruidt, I fhould have thought this a good proniilTory note : 1)ut 
the verdidt' lias put it beyond all difputc, beeg-ufe now a promife to 
pay is found. A promilfory note in this form had been good, 
“ I PROMISE that y. S. or order ftiall receive a hundred pounds.” 
The cafe of Umith v. Boheme vezs no promife to pay at all, but to 
pay or I'urrend^r. No prccife form is required for thefe notes, or 
for bills of c'»j;chahge. A bill of exchange may be between two 
perfons, “ 1 promise to pay Vs,,tnyfelf or to my order.” This is 
a debt, being “ for value received ” ajid not faid “ on account;” 
whereas a receipt of money to account creates a truft. How can 
a fourth oV fifth indorlee account with the defendant ? 

Reynolds, y>ijlice. 7'his had ibcen a good promiflbry note 
within the ftatute, had there been no vcrdidl. No form is*prc- 
feribed by the ftatute. 'I'he objedlidn that has Seen generally 
taken to promiflbry notes has been^ that the money has been payable 
only out of or upon the credit of fuch a particular fund, and not 
d;?pendant on the credit of the drawee; as Jocelin v. La Serre (£i}i 

(r) Bull. N. P. 27a. 

(V) Fort. 2S1. 10. Mod. 294. 
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t ffromilTory not? to be rerponfible for a hundred poundsj would 
•be a good promlllbr^ nfte within 3> & 4. Ann, c. 9* 

The Court gave judgment for the plaintiiH 


•gaUfj^ 


The King agaiuft The Biflio!^ of Chefter. 

P^RKOR of a judgment in a quare impedit was brought In the 
county palatine of ^g^vidk-iA^cBifyopofChe/iert for 

refuiingto admit onQ.Peploe to the wArdenfliip of Manchejier College 
upon the prefentation of the king. 

The bifhop pleaded, that he'claimed nothing but as ordinary^ 
and fet forth that this college was founded by Charles the Second, 
who appointed a warden thereof, and that all fucceilive wardens- 
fhould be bachelors of divinity, and that the faid Peploe was not a 
bachelor of divinity} therefore he (the biihopj could not admit 
him to be warden. 

Upon iffue joined, whether he was a bachejor of divinity or not, 
the caufe was tried, and evidence was given, that the Archbifliop 
of Canterbury had granted a faculty or degree of bachelor of divi¬ 
nity to the faid Peploe infianier \ that faculties were granted by 
the Archhtjhops of Canterbury for the time being, by cuftom and 
ulage immemorial j and that this was conHrmed to them by the 
Ratute 25* Hen, 8. c. 21. 

The Counsel for the defendant a bill of exceptions tci 

this evidence, which was over-ruled below: arid thtreupon a ver¬ 
dict was found for the king. 

The defendant now brought a writ of ciror, Ihd affigned the 
errors followi^^g: 

F irst exceftioN. Itdid not appear that this faculty was ftamp- 
eSi or that the duty was paid at the time it was enrolled in chan¬ 
cery, as it ought to be by virtue of the ftatute 9. & 10. fPill, 3* 
c* 28* therefore it not being ftamped when enroljed, it is void. 

This was anfwered by the Counsel on the other fide, and 
nZ^solvED BY THE CouRT, ths^^be ftamp-adt 5 i & 6. (Vill, 3. 
c. 21. was only to fecure tlie ^ty to the crown, and not to take 
away any evidence from the parties : the claufe therein.is, that 
* it any peribn (hall write on parchment or paper charged with 

the duties payable by that ^nd former a< 5 fs, he (hall forfeit ten 
M pounds, and that it (hall not be given in evidence till the duty 

and penalty?is paid}” and rt is every day’^s practice, that upon 
payment of the duty and penalt)% the writing is made good. 

$BC 0 I 7 D EXCEPTION. This faculty was not fubferibed and re¬ 
ndered by the afchbi(hop*s clerk of the faculties, required by 
ffie faid ftatute 25. Hen, 8. c. 21/ 

yot.viii. ^ 
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vr/^5 to this exception it tvas anfwered and refolvedj that this;,lk> 

■ culty was not fubfcribed by the archbiihopti clerk of the faculties 
under-clerk, when it is exprefsly required by the ^atutc 
25. Hen. 8. c. 2T. that it Ihould be ligned by the. clerk himfelf, is 
very true *, but the aiFt is but diredtory, and it is not laid, that it 
thall be figncd by the<hi.':f clerk himfclf j fo that this being figned 
by his under-clerk, and it being cullomary in this office fof the 
tinder-clerks to fign faculties, this exception is of no weight** 

Third exception.' I'hat it was,not fubfcribed and enrolled by 
thekpig’s clerk of the faculties in chancery^ as it ought, becaufc 
he is empowered by the flatutp to tender an oath to the perlon Whd 
has obtained it; which ftr.tute was’made to rclfrain the extrava¬ 
gant grants of the Pope in thofe days j and therefore fhouldbo 
fully and ftriclly performed by the clerks theiitfclves, and not by 
their deputy-clerks. And this muft be intended by the Icgiflators, 

‘ for otherwife this a6t would have been penned as the ftatute of 
.•[365] Wills (« ), or as the llatute * of PromiiTory Notes (/»), by which it is 
enacted, that the figniiig Ih.ill be by the parties thcmfelves, or by 
“ any other perfon auvhorized by them.** Therefore this muft be 
done by the principal clerks theml'clves, and nut by their undcr- 
clerks, for it is not afiignablc to them ; and therefore this faculty 
is void, efpecially fince there is a provifo therein, that it .(hall not 
be good till fubf .ribed and regiftered by the clerk of the faculties 
ih chancery, which is in the nature of a condition precedent, and 
not to be figned or fubfcribed by his ordpr. 

As to THE THIRD and chicleft exception, that there is 
a provifo in the Vacuity itfdf, that it fhall not be good, un- 
Icls fubfcribed and regiftered by the clerk of the faculties in 
chancery, it wng held, that where a man does any thiTig by jhe 
exprefs order of an(;ther, as it was done in- this cafe, it is as good 
as if done Tvyliiinfelf; as v/here one cxprcljsly orders another to 
figna deed which the perfon thus ordered did afterwards fign, 
is good as one determinate aift: but where a deputy'doth any 
thing by virtue of general deputation, it muft be wficre a deputy 
mav be made by law. 

he iud<>:ment was affirmed. 

(«) 3Z. Hen, 8. C. 1 . and 34. llin. 8. c. 5. (^9 3. & 4. jinn. C. 9. 


*[366] 
-Cafe 294, 


- Cafe 294, * Steed a^ainft Lateward. 

.^iKfiune notice ,A JUDGMENT was obtained by default ; the defendant died3 
imiiftbe^yehof ^nd the plaintiff brought a feire favias againft hiy executor to 
fiiew taufe quaye inquifuienem non hubet^ ^c. and Rfterwardsjdie 

cnijiiirj a# , ^ ^ - 

,V‘cxtc!rting a of inquiry was executed^ 

^^5 MOVED to fct afide thc cxccution thereof and tohave 


inquiry. rc'^itutioii, for that the executof had no notice given of executimr 

S Cr*. Ld.Rzy: ° ® 

SC X. Stra.''.13. Sra. 235 a. Barnci, 237.^ Praft Rcj. C. P. 379. Rep. aadCa£of 
-'puil. C. P. ». 5. Com. Dig. “ Plcjulti” (Z. X.). , 

this 



n, <^6. i. Ih B. R.' 

of ihquiry until his goods were taken in execution* 
ft rule of court, rioticdis to be given on executing every writ of in- . . 

Ijuiry; and this is certainly a writ of inquiry: T.'his point was ad» 
judged in the cafe of Cockley v. Delauney (aj, 

FazakerLy contra. The pra 0 :ice, of the Court has been! 
corstrary iince that refolution j no notice is ever given on exe- 
cutiAg an where an inqulfition is tikewife taken/ becauie 

it is only for the flierift'^s information. 

The Court. We cannot ^ary from that refolution, Iri 
ejedlment, the conftant courfe was to take out execution affer the 
year, without any fcire facias \ but the Court thought proper to' 
alter that courfe, by refolving that a fcire facias was necelTary.' 

Upon the fieri facias the fheriff may return a devajiavit ; but by 
that return, if falfe^ he fubjeclcd himfelf to an aftion, which by 
this method is prevented. 

And afterwards, on the master’s report, it was fet afide, 
there being no difFcrencc between tliis and other writs of in- 
quiry (b). 

{a) Michaelmas Term, 12. Philips, 1.8^3.235. Secalfo Stead 

^racl. Reg. 379. Latcwaid, 2. Stra. 623. Cilb. Rep. 95. 

(A) Reloivcd accordingly in Eiron ». 


writ 


The King againfi Tuck. 

T he TJEFeNDANT was convided before a iuftice of peace upon 
thettatute6 .& 7. IVUU 3. I!• made againft profane curfing 
and fwearing (a}. 

Upon a motion to qtiaih this, conviction, the objections were as 
follow: 

Firm*, Bytheftatute, the perfon convitSled is to forfeit two^ 
{hillings for every oath, if he is not a common labourer, foldicr, or 
Tailor; now it does not appear upon the oath of the informer, that 
the defendant was a gentleman, and neither a? cbinmon labourer/ 
ibldier or failor. 


Cafe 

In an informa¬ 
tion on 19. Get, 
i. c. 21. if the 
defendant is 
charged with 
having forfeited 
tzv 9 jhilVmgif he 
Hull be intended 
to be a gentif * 
mari. 


The Court held, th^t \t/% not neceflary to aver, that the de¬ 
fendant is not a foldier^ failor^ or common labourer ; for ftnee he is 
charged with tivo finllings for evety offence, it (hall he intended 
that he is a gentleman^ if fo charged by the informer. 

§£CONDi«Y, It does not appear by this convi^lion of what age In a cbM^ioA 
the defendant was, whenjic did profanely fwcar; for by the ftatutc 
ie muft be above fixteen year* old. be ii^cnd’cd due 

The Court held, that it fhall be intended the defendant was 
tif agCf if fo charged by the informer. teen years •! 

agc.r-S. C. z. Seff. Cafes, 354. S, C. a. Ld. Ray. 1386. 

(a) This ftatuff fs icpealed by 19, Git. 2. c. ai. f. 15. 

E c 2 * ThIRDLTz 
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Kaffir Term, riJ 




y 4 !^^HjtLDtYy This cpnvidion is unc€^teiin» for tfterlhe tai^f 
the oath is fet out, the ivitnefs fwears^ iiat the defendant rtS: 
jilted it fixtcen Unies, for which he is convicted to forfeit thirty- 
two (hillings, whereas a repetition prefuppofes a former aft done; 
fo he fworc feventeen dmes} therefore the conviftioii does not’ 
agree With the evidence, • 

The Court. As to the nof charging him witii more 
fixteen times, when it (hould :»c feventeen times fvvearing, it is 
but giviiig one oath free^ ajid there muft not be too much nicety 
in thc£; conviftions ; in the cafe between The King v. Sparrow 
the conviftion was qualhed for not fetting out the oath. 

(«) Ante, 58. 


Cafe 296. The King againft Dr. Ship’^'en and Others. 


In a prohibition TN A PROHIBITION, the cafe was, Dr. Cockman and Dr. Den-- 
the queftion * nifon were candidates for the mafterfhip of University 
-ms. Who is COLLEGE in OxfortU and thfc hrft was declared mailer, but Dr% 
Dennifon and the difienting fellows of the college appealed l6 
^Kippen^ the vice-chancellor, and others, as viAtors. 


And thereupon it was fuggefted by Dr. CGchnan^ in a prohibi¬ 
tion, that this college was founded h^' King Alfred in the year 872, 
as by leveral inferiptions in the College doth appear, and that 
the members thereof always comn'.emorate that king in preaching, 
and all other public.afts, and that the Kings of England Were al¬ 
ways vifitors of th.'it college, and vo other perlon had any viAcato- 
rial power there. ^ 

This caufe was referred to THE Attorney and the Solici¬ 
tor GEN£il/tL, and they were to report whq. was the founder of 
this college. 

' And they reported, that it was too difficult for them to dfter- 
mine after fb long a time, who was the founder, and of grcatfcr dif- 
Aculty to determine, whether the vice-chancellor was viAtor 


' Thereupon z rule was mad^ that the defendant (hould (hew 
caufe why a prohibition (hould not' gp. 

r 36S ] 

Cafe *97. * Martin Brfdgelt. 

Atertbe want TJPON a judgment by defeult, and a writ of error brought in 
eC* bill fi.’pd in ^ parliament, ' 

The error affigned was fhus; “ MfeMoR anoum quod alias 

Chief juf- “ fdlicet Termino SanSii Michaelts ultimo praterito eoram domino 
tkjsi * bili Iball ** r^^ge apud venit T, S, por JoffANNiM StoNE 

^ b« filed of <t attorn. Juum et protulit hie in euria di&idotnini regit tuncihidem ?. 
«3r^eT Te^4c quondam billam fuam^ M^hcn there was no fuch bill of 




^ And upon fterthrari from the houfe of peers to the Chief Juf- 
ticc of the king’s benlh) he certified that there was no fuch bill. _ 

Whereupon the plaintiff fuggcfted a bill of another Term, and 
moved the Court that it might be Hied j iyid had leave to move 
the houfe of lords for another certiorari direfted to the Chief Jtif- 
tice^ that hg might certify the bill of that Term fuggcfted i and 
that houfe ordered) that the plaintiff (liould have leave to fue. Out 
another certiorari.^ and allowed his fuggefting a bill of another 
Term, ’ ' 

And now he moved the Court for leave to file a bill of the Term 
as fuggcfted, as originals of another Term are allowed to be filed 
in the court of common pleas. 


In the cafe of TValmjley v. Corey fajy the memorandum was 
allowed to be amended by the bilh And this motion being made 
to fupport a judgment given in the court of king’s bench, which * 
was affirmed upon a writ of error in the exchequer-chamber; and 
a writ of error now brought in parliament, after a bill in chancery 
brought for relief, and that bill difmillcd, tlie Court ought to do 
anything in their power, after all tliefe proceedings, to fuppoit 
this judgment, efpccially lince the merits of thccaufc arc entirely 
againft the defendant; for otherwife he would have been relieved 
in'fome of thofe courts; and as the declaration is but the copy of 
the bill, fo tlie bill may be takefl from the declaration. In the cafe 
of Calvert v. Cajiilian (k)y it was held and fo allowed, that a bill 
might be tiled after the want of it was affigned for error, which 
ihews that a bill may be filed at any time. 


The CoxjusVLl. on the other fideXMy that the ^motion was im- 
prtiper after it was certified that there was no fuch bill of that 
Term j and that the want of tbe bill is agoodcaufe>a*bc affigned 
for error, appears liy the ftatute made for the amendment of the 
byjAihich it is enaded, « that judgments by default, nil dicity ^ 
“ or upon demurrer, (hall not be reverfed, if a biil -''' is duly filed 
which ftiew's, that if it be not duly filed {as it was not In this cafe) 
fuCh judgments ftiall be reverfed. The court cf tbhinion picas will 
not admit the filina an origiftal afj^ the want of ifis ailigoed tor 
error; neither wiirihis Cqurt adfiiit the filing a bill alter the want 
of it is certified by the Chief^uftice; if toey flioulu, they ougnt 
to do it in all cafes, and coiiilquently the oiniinon of.filing bills 
will be cured; and then it w'ill be luuicrous to afilgii the want of 
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ther bill; and that was tile cafe*0f Calvin v. Lujhhan, but never 
after the Court hath certified, as in this cale, that lliyic was no 
bill of that Term, becaufc a bill of any other 'I'crm will not w.v- 
fjuit this memorandum, which recites, that the bill was of fuch 


Ante, aS 4 . (^1 

£03 


■ a‘Termi 



tgairfi 

BpoGX|.i. 
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Eafter Term, XI. 6co, I. 

c 

f Term; therefore there being no bill of that Term, dtejuiignleii^ 
'Ought to be reverfed. It is admitted, that|the jijidgments in thi^ 
common pleas are fupported by originals of former Terms, which, 
is done and allowed by entering continuances; but it does not fol> 
Jow from thence^ that ^tlic iudgments in ]this court may be fupi 
ported by filing bills of any otner T erm than what is fet forth in thjes 
JHEMORANDUM ; for ill the common pleas the memoranourc 
is general, without alledging it to be of any ccr^in Term j but* thi; 
I^EMORANDUM In the,Court of king^s bench is, that the bill was 
of a Terra certain, and by coiifcqucnce cannot be warranted, by 4 
bill ‘oiy any other I'erm, 

* Raymond, C.hUf I fee no difference between 

giving leave to hie tills bill, and granting an amendment after a 
writ of error brought. 


Fortescue, "JuJlice, It js exprefsly rcfolvcd 8. Cb. 156. b. that 
what is amendable at common law is amendabje at any time, 
This is the fime as the cafe of Winchvoorth v, Clarke (<t), where 
continuances were pei'mitted to be entered to the hillef middlefem 
after a writ of error brought* I have often heard it faid, that a 
'Lill of Middlefex may be filed at any time, 

Reynodds, Jufiice. No writ of error will be ever brought, 
jf after an affigmnent of it for error, it may be aided by filing a 
bill. 


The Court. It cannot be filed but by motion in court. Anij 
upon confidering the circumlfances of the cafe, as here.appears to 
have been the moft affecfled delay, the bill may be filed of a 
I'crm precedent with continuances, fo as to agree with /he ^ 

MORANDUM. ' 

Cur, ad^Wo vult. 


(«) z. Stra. 735. JO. Vin. Abr. 39. pL 47. 


pafe 198. King agUiiJl The PariOi of St. Mary Matfellon, 

Whkechabcl. 

ftaU A man was hired for fiv'lS^yedrs fo work for ten Ibillir^ 

’be m the par.fii ^ a Week at a glaf -houfe, in the parifh of It^jitechapel, from 
j^hcrehc fciYc^ fix in the morning until eight at night,^and to find himfclf with 
fndh-th wages, drink, wafhmg,'and lodging i and he lodged every night for 
End wt in the vvholc time, except one month, in the parila of fVhitecbapcL 
fAw*. • malter s lioufc. 


’ JiC. Foley,146. 'fhis man was removed by an oVder of two jufticcs from Wbite^ 

XtC. chalel 10 Ratcliffe, *' 


'\ote; 309. 
Fukv, SOI, 

• ' * * it 0 


And upon an appeal to the fcfiions the prdcr was quafiicd. 


The 



Eal|er Term, «i. Geo. !• In B. 


The Court’ was of opinion that he was fettled at 
thfipel (a). 


' (a) Thefe orders were removed by 
certiorari into the king’s bencli. S. C. 
Voley, 146. The queftion was, Whctlier 
the ftatute 3. Wdl, & Mary, c. 11, ex¬ 
tended to othe^ tlian tt::r.ial jern-ants, S, C. 
a .Ro*t, 457. Hav.'ki ns, Sirjcanc, con¬ 
tended that it did not, and thvreiore as 
the pauper had ncvi r heen any part of 
his maftcr’s family, he could not gain a 
fettlement under tliis hiring and fervicc, 
S. C. 2. SefT. Cafes, lao. Due the 
Court held, that the flatute only re¬ 
quires a hiring and fervicc for a year, and 
that it is not material wliether the fcrvaiit 
lives witli the mailer or not, pivvidcd he 
lodges forty daysm the parint,andtl)cre- 


fore that he had gained a fettlement in 
W'hittcbapcl, S. C. 2. SelF. Cafes, 121. 
Sec Bilhopfs Hatfield w. St. Peter’s, Stra. 
794. ReX' V. Hemioak, Fort. 30S. 
Gc»ring v. Molcfworth, i. Bar. K. B. 
436. Rex V. Ladoek, Burr. S. C. 179. 
Rex V. Crofeomhe, Burr. S. C. 256. and 
2. Bolt’sJh L. ^57 to 485. And if a 
dirrvant ferve forty days in the parifii of 
anil forty days in the parifh of R. and 
tl\<rn return to A. and lodge thete the 
lull day, he gains a fettlement in the pa- 
rifliof.^. Rex v. UndcnuiliJtck, 5. Term 
Rep. 387. Rex V. Brigluhelnifton, 
5. 'l erm Rep. 18 8. 


Th* Kik* 

' iffflhtjlf,-. . 

T!.i Parjsb 

j OK -it ' 

Sr Mary 

Ma V ■ i 1. r.oM, 
WuiTICHA- 
FBL. 


William Maddox and Robert Godfrey Taylor CalS 299. 

and Others. * 

T RESP.ASS for br.^akin'^ anti entering the hoiife of IVllUam 
Maddox^ and talcing the goods of Maddox Ro¬ 

bert Godfrey, ad dmniim ipjoruni-, and a verdict tor the plaintiiis, 
and entire damages. • 

It WAS Movr.D in (fii're(l of judgment, that this action could not 
be maintained, lince thej.irv iiad given entire damages; for how 
can the plaintiff Tl'iUtam Ma ^drx (wSso had f!o right in tiie houfe, 
for that^was in Robert Godfrey j damages for tiic unlawtui 

««itry ? ^ 

3 o the judgment was arrefted. 


Trefpafs for en- 
the 6 eufe of 
A. and taking 
the go: 4 s of A. 
and R. i.'. had, if 
entire damagei 
be given. 

.s.C.2.Ld.Ray. 

13SX. 




*r R I I T Y TERM, 

The Eleventh of George the Firft, 

I N 

The King’s Bencbt 
1725: 

Sir Robert Raymond, Knt, Chief Juftlce* 
Sir Lyttletoii Powys, Knt, ^ 

Sir John Fortefcue Aland, Knt, \fuficeu 
James Reynolds, UJq, j 

Sir Philip Yorke, Knt, Attorney General* 
Sir Clement Wearg, Knt, Solicitor Genera/* 


. *[ 37'1 

* Philips 'a^atnft Fi(h. Cafe 3CXV 

•Wj A!^ ACTION ON THE CASE for thefc words fpoke of the |f a daclaratioo 
I plainulF, viz, “ Thou art a villain and thief j” quorum quidem Aandcr for 
Virborum propaldiiont the plaintiff was not only much damni- 
fied in his feme and reputation, verum etiam arrejiat,fuit by pro- ’L ftaw, m » 
•curement of the defendant, end c^icd before ajiritice of peace, <rittina and fob- 
find there imprifoned, &c. ^ y ftantive injujjr* 

Upon not guilty pleaded, tne plaintiff had a verdidf, and one ** by 

billing damages. • * ** thereof, and 

^ • << thfoujh tho 

The (jueftion was, Whe^er he Ihould have full cofts ? « procutemei^ 

COPPER, /or the deferylant^i infifted, that the plaintiff fhould u fcncbnt, 
have no more cofts |han damages ; for, by the ftatute 22. & 23. “ relied for ft. 
Car, 2, c, 9. it is enafted, Tnat in all adions of trefpafs, affault, " ftc/T- 
“ and battery, and other perfonal actions, wherein a Judge fhdl 

Jwill, upon a £mera/ verdict entitle thf plaintiff tofu/I cojis.—Cm. Car. 163. 307. 1. Stra. 19*. 

936. a^Ld Ray. 1589. Kel 71, yz. %. Bar. K. B. 113. Bull. N. P. ii. HuUock on Cofti, 

1 ; . . 


HuUock on CoAi, 

13. a. Bl. Rep. io6a. a. Burr. 16S8. 3 Com. Dig. « Coils” (A. 3.) Andr. 375. i. Tepn Rep, 
' I. H. EL Rep. »9i. 5. Term Rep. 

** not 




Trinity Tcrra^ ti. Geo. r. B. R, 

Fnsiirt « not certify upon the .back of the record that a battery Wiif 
(c proved, or the title of the lands chiefly |amc in quefltoni'if the* 
« jury find under forty (hillings damages the plaintiff fliall have 
• “ morecofts j’* and this being an adtion on the cafe for words,, is 
a perfonal a(^ion, arrd the jury having given but one (hillii^ 
damages, the plaintiff (ball have no more cofis. 

Ljje for the plaintiff argued, that in this cafe full dofls oq^tto 
be given, becaufe the adtion is not only for words, but the plaintiff 
exprcfsly averred, that the defendant procured him to be arrefled 
for felony, which is a dillincl fadl laid, befides the words, and not 
* [ 372 3 by Vayof aggravation ; but,if it was, there is * no cafe to provp 
that full cofts ought not to,be given. 

The Court. If the fadt that conies under the verum etiam 
is only laid in aggravation of damages, fo that the words are the 
gtt of the aclioii, then the plaintiff can have no more cofts than 
damages j but if h be laid as a diftindt fadt for which another adtion 
might be brought, then he dial! recover full cofts (aj, Adlions 
of fcandahm viagnatam^ and for (landering a man’s title, are adtions 
for words, and yet net withinrhe ftatute of 7 . i. Jac. c. 16. nor the 
ftatute intended only to prevent frivolous adlions for words. It is 
true, where a trefpafs is laid with a per quod^ ^'c .; as for inftance, 

per quod fcrvitiuint^'cJ* or per quod confortium uxorii amijity^ 
tiiere whatever comes under the per quod muft be proved,otherwile 
the plaintiff cannot have a verdidf, becaufe that is the gU of the 
adtion ; but in the principal cafe the *adtion is founded on the 
words fpoken, and the procuring the plaintiff to be arrefted for 
felony is laid in a different count, and the defendant is found guilty 
generally. ‘ ^ 

The Court therefore inclined, that the plaintiff (hould hhve 
full cofts.^ 


Anderton v, Buckton, Hilary Term, 5. Geo. i. in the klng’4 bench. 


Moorfoot a^ainjl Chivers. 


»[ 373 l 

Cafe 301. 

TTPON a motion to fet aTide an execution, the cafe was, that 

awritef error is ^ a writot cM or wah i.ilpwcd afc^iut'two of the clock in theafi 

%fuftr{fd:a:i'x>m ttmQon, and about vlic lame time the execution was ferved. 

|bc ume uf fi^n- 



brins the party ^i^as admitio-J on thp other fide, if notice had been 

^wconumpt. allowance of writ of error before the fervii^ 

^ C.i. Spa. cxecut on j oihcrwile it is regular j but here the plaintiff in 

tli*c writ ol'error did not give the defendant any notice that it was 
saiK. 32 >, ,, I “ ' ' . 

312. allowed. 

9. BE Rc]>. 

tlH. 1. Term R<r.. 279, 2. T rm Rvp. ^4. 7«. Com Dlj. « Plcarkr” (3. B. i».). 

> ' * Thr 



Trinky Term, n. Geo. I. In B* R. 

The Court was of opinion, that if the plaintiff in error could Mooltoijip 
‘Ihew that the writ was^ued out, and allowed before the execution 
j^as ferved, it muft be let afide, though the defendant had not any Cjuviaa, 
jpotice of it (a), 

m 

(«) It is faid; S. C. i. Stra. 63». diat that the allcvvance oftht wrltoferreris a 
the Court fet the execution afule, fayinj^, \v!>#" I^ o))* i’atis only from th# 

jthat sutjjiouf:h tfiejaot being ferved with time of fjgni.ng judgment, and that tlie 
the allowance of the writ of error was no fervice of it is only to bring tire party into 
fontempt, yet in point of law it was a fu- contempt, if be prpcccds, j. Term Rep. 
ferjidtai from the moment of pronouncing 9. 

^udgment.~-And fee jaques v. Nixon, 


Welfli Craig. 


•Cafe 302, 


ant demurred to the declaration. 

The queftion was, Whether the aiflion of debt would lie ? 


I N AN ACTION CF DEBT On A PROMISSORY NOTE) tho defend- will net Ee 

imt-fn thf. f1<*Pi'jratinri. apon a yjQi, 

MlSSOSY 

NOTE, but aj| 

It was faid, that it would not lie againft theindorfer^ but that 
would lie againft the drawei- {a). By the ifatute 3. & 4. yfnne^ s c s 
jc. 9. it is enacted, “ 'I'hat all notes figncd by any perfon, promifing 

to to another, or order, or bearer, the money mentioned in Hark 4S5. 
fyeh note, (hall be conftrued to be due and payable to fuch perfon i. Mod. 28^ 

If* to whom it is made payable k’* but though it is due and payable * *S»» 

to the perfon, a general ijidebitatus will not lie for it, for *' 

hwant of a confideration; for a bill of exchange is only an evidence ^ 

pf a proWife to pay, and is no more than nudum pnSlum ; but a 12. Mod. 37. 
general indebitatus ajjumpfit will^li^ againft the dratver^ not upon 345- 
jthe cuftom of merchants, but for fo much mon^y received to the 346- 
piaintifF^s ufe, and the plaintiff may give the note in evidence. on Bills, 

The Court were clearly of opinion, that no'^a£lion oi 
w«uld lie on A promissory note, declaring thereon j but the BhRep 
plaintiff might have biought an imkhitatus njjhnpfit^ ^cclaring*3io. 548.^ * 
generally, and fohave given the note in cvlde/icc. By the cuftom 5. Com. Dig, . 
of merchants, no remedy was given on foreign,hills of exchange " Merdiaqt't 
but by action on the cafe. .The ftatute of 9. & la // ///.j. c. 17. jip* 
has given the fame remedy to inlaii?! bills, and the 3. & 4. Anncy ^ • 

C. 9. to promiffbrv note? ft). <^11 indebitatus aUu?npJit will not lie 
pn a bill of exchange. ^ 

The Court, howeytr, gave the plaintiff leave to difeontinue 
pn ^aynient of cofts. • 


Morg. Free. 

’ • > 


^ » 

fa) I. Mod. £nt. 3i». 

948* ‘ 

{■ ( 1 ) The 3. & 4. 9. has put 

^^niij^ury notes u|)Qp the fame footing as 


bills of exchange in all refpefts, Brown 
V. HUradtn, 4. Term Rep. 148.—See 
alfo Carlos v. Fancourt, 5. Term Rep, 
4S2. 


Vaughan 



• [ 374 ] 


Trihity Tertn, it. 6eo. i. In B. S!, 


Cafe 303. * Vaughan agahifi Efi^ans. 

The grand fef- pROHIBinON to the couft of grand feflions in Wales, Th<r 
«ona in Waia cafe was thus ; Jj.vans had a mortgage of landfe within the 
nnnot fcrve jurifdidlion of that court, which lands were afterwards purchafed 
by Vaughan.^ as he f .-stAided, and he got into pofleffion by undue 
* the court” means. Then Evans the mortgagee filed a bill.againft bun in 
and therefore that court, and againft another who lived within the jurifdiclioiT^ 
they cannot Je, hut Vaughan lived in Jjandon^ ^nd was ferved with a fubpasnaxhttc \ 
ptejier the lands appearing upon the fervice of the /ubpa^na, the plaintiff 

procured a fequeftration of this land, which lay within the 
ftrnon-appear- jurifdiclion of that court, and then, and not till then, Vaughan 
9 R^ i for they moved for a prohibition, 
annoc legally 

leryehim vitiia It was now argued, that a prohtbition ought not to go, becaufe 

~ .. 


mna. 


& C. 8. Ld. 
Xay. 1403. 

S. C. i.Strai, 
#30. 

JloU 

Hott. 59 
pL Ray. 69S. 


, it was abfolutely ncceflary to make Vaughan a defendant jointly 
with the other who lived within the jurifdidlion. Befidcs, the 
COURT OF GRAND SESSIONS is a court of Original juriflidiion, 
though circumfcribediis to place *, and this being a perfonal procefs, 
may be as well ferved in London as the procefs of the court of 
t io' chancery may be ferved in Paris or in Dublin^ or elfewhere out 
of this realm, or the procefs of the court of chancery may be ferved 
here, which is done every day. It is true, that court caimot iflue 
an attachT/ienty or any other procefs for a contempt out of their 
jurifdiftion, v/hich may be a reafoa for fequeftering the lands within 
their jurifdiflion, until the party (hall dbey their procefs. And* 
this being the metj;fod of (uperior courts, it is reafonable.the fame 
method (hould be purfued in this court of grand sessions 
r 2y- J * and the cafe Tranter v/D*iggan is no authority againlC 
^ it, becaufe it did not appear in that cafe that the plaintiff had aciy- 

lands withm the jurifditiition. « * . 

The Court demanded of the Counfel, why the plaintiff did 
I not difmils liis bill in the court of grand sessions, afld exhibit; 
a new bill in the court of chancery here. 

To WHICH it “Xas anfiveredy it would be very hard on the de-« 
fenJant in t\ri^ prohibition fo^o do;‘for if he fhould bring a new 
bill here, they would plead the proceedings b^low in ahaiesnent rA 
that fuit. Btlide.?, if the plaintifTbclow fhould difmils that bill,' 
he muft nof only bear the expence of all thofe proceedings, but 
muftlikewife pay colts to thct defendant for the fuppufed wrongfti^ 

proceeding there. • ... -v • 

• ' • 

The Court. The court of grand foffions have nojurildi^ibn 
in this cafe ; for je^uejlraii^n cannot ilfiii: but after a perfunaj pq- 
tice; and no perfonal notice can oe given tq the defendant who 
lives in London ; becaufe their procefs can only be ferved in their 
4^w*n diftrict, the remedy in this cafe would be in chancery^ which 

(«) Comb. 4(>8. *^2. Med, 138. 17a. 



VAUCNicif 

0gatnp . 


(4) Sluarti Then how to come at both heard *5 J^^artb 1732, that the procefs of 
the(e<|ftendants,^when each lives within the court of chancery might be ferved in 
ajurxfdiftion that excludes procefs out of Wahzy on a pctition.-»NoTX to fumm 
tlw other. Sir Josrm jExyti> iditm. 

•f tbt Rslhy faid» in Frederick v. Frederick, 

Blackett againjl Finny. Cafe 304* 

TTPON a bill exhibited to eftablifh a nioduSy the plaintiff fet AWiwpayaWf 

^ forth, that this modus was payable on or about the twenty- onoraboutfuciwf 

fifth day of Jprtly ISc. which is a void modus^ bccauf; it mult be 

payable on a certain day, as. was lately rcfolved in the cafe of *”** 

Tarrifm a«d Chrh. T^\ 

j S. C. Bunb. 

Befides, it is laid disjunctively In the bill, that the parifhion- * 5 ** 
ers of, &c. “ conftantly paid, or ought to pay, fo much,” when it 
ihouldbe, “conftantly paid, and cughttopay,” &c. I'henastothe 
modus foefheep, {t is laid, that the parilhioners ufually paid four- 
pence for every fcore, and fo pro rata, but does not ftiew what they 
fhduld have paid for a Icfs numbbr, in cafe there were not fo many 
a$ a fcore. 

The defendant put in his anfvver; and amangft other things 
admitted, that the tnodusy as fet for^h m the bill, was payable on or 
,about the twenty-fifth day of j^pr'il.^ feV. but the pl|i ntiff perceiving 
the faults in his bill', as before-mentioned, moved for leave to amend, 
and cited, the cafe of Reynolds vl Rogersj where the plaintiff fug- 
gefted a modusy but dfd not lay it payable on any certain day, neither 
* uid the deiEpndant in his anfwer coiifefs any day of payment; fo 

.t . * % ^ * * * 9 % * 

3 ill or 
* laid # 

The Court. This is a cjfe ^ere an amendment of thefc 
things will not alter the nature of the proofs ; and the day being 
admitted by the defendant in his anfwer, it is reafonalde that on 
payment of cofts the plaintiff Ihoufd amend, efpecially fmee his 
right appears on the pleading^; therefore it would be too rigorous 
not te*give him leave to amend, for in fuch cafe the decree muft 
befbunded on*hisbiU } and if his bill will not fupport it, though 
a day is confefted in the defendant’s anfvfer, he can have no good 
decree. 



tnat no certain day or payment appearing, either m the l 
anfvver, the defendant who was plaintiff in a crofs-bill having 
it to be payable on a certain day, it was held goo*d.* 


Tnnity.Term, li. Geo. i.. In B. It* 

has jUrirdi£iiUn over all England. But yet chantery hath no 
jurifdii^ion into PVales or Ireland (a). 

Let there be a prohibition. 


Covrper 



& C. X. Stra. 

« 4 i. • 

3. Com. Dig. 
Amendment’ 

(oo. 


^frinity I'crm, fi.Gco. f. tfiB.fi. 

Cafe 305. Cowper Spencer. . . 

lb an adion of m pXER A VERDICT for the plaintifF in an action of 
^aultMdbat- battery, it was moved in arreft of judgment, Tor thatna 

Sd^t * plead wasjoined in the*caufe, It being, “ et hoe petit quod inquiraiur 
pm fl/Wt, and “ per pairiam j” then ihefe words (hould follow, “rf pradiStus** 
«be plaintff re- (the defendant) Jtmiltter^* which were omitted. . 

^rl/tndccn- OTHER SIDE it wasfaid^ that there is no occasion for 

’ to the amending this iffue, bccaufe^the appearance of the defendant is 
mmtry, and no entered on THE POST EA j bcfidcs, at the worft, it is only an 
ifliie taken informal iflue, and that is aipendablc.. 

The Court. In indiiSfments for treafon there Is no Jimiliter 
for the deitt^- entered (n), and this Court muft be guided by precedents, whether 
•at^hinfarmaly 'n jg iji this cafc amendable. 

apd net amend- another day the following cafes were cited, to fhew that it 
was amendable. In Fit%herbert (i), an aftion was brought againft 
feveral j they all pleaded, and in the replication one only joined in 
iflue by a fmiiUter^ and yet it was held amendable; and in Dyer (r), 

* the entry was, pr^ediSlus Jimifiter,^* leaving out “ the defeiid- 

“ ant,” and it was held amendable; and in the cafes cited in the 
margin (r/), mif-entries were adjudged to be amendable ; and it 
was^my Lord Coke*s opinion, that the mifpriflon of a clerk in a 
record may be amended ; and in the cale of Davis v. Acherly (e), 
in an adion on three promilTory notes, the defendant pleaded, as to 
two of them, that the drawee non indoffuvit, and as to the third 
non ajj'umpfit generally, cX. pnvdicius (the plaintiff) ; 

and after verdict for the plaintiff', he was allowed to enter his 
judgment on the firfl: iflue j thcVcforc if any amendment i.s necef- 
fary, it muft b^ in this cafe, crpccially flnee it is plam by yHif 
PosTEA tiiat^the defendant appeared. * 

* The Court. In every material iffue jvsined, there muft be a 
verdifl on one fide, otherwife there can be no judgm^it, and thcT 
plaintiff would now have judgment for damages on a verdi(9: found 
on an informal ijfue^ as he alledgcs it to be, but on no joined, 
as the defendant "fays : now there is a difference between an imma-^ 
terial and an 'inform(d\'^\xQ. jfjined, and where there is m ijfue at all 
joined ; and the cafes cited in^the ^argin are, where the iffues 
were informally joined •, as where it is faid in the entiy, “ et 
“ pradiiius defendens fimiliUrf where itfhouldbe, pradiSlus** 
(the plaintiff) ^'■fimiliter j” in which oafe the iflue is tendered by 
the defendant j but in the principal rafe the iflue was'tend^rt^ by 
the plaintiff, ahd never joined by the defendant *, fo there tVM no 
iflue at all: which feemed to the Couft not amendable ( f)» 


[377] 


(«)* Sec Harris’s Cafe, Cvo. Jac. 501. 
(i) Fitz. Abr. “ Amendment,* fo. 

y- 

(f) Dye;, 160, t6i. 

Hull. Rep. 200. 

75a. Cro.Car. 455. 

ff) The Court were ail of opinion. 


Cro. £liz« 

It 


(/)• 

that It was a fatal ohle<\;\on, and not 
amendable} and the judgment was ar¬ 
retted, S. C. 1. Stra. 642.—But fee the 
cafe of Sayer v. Pococh, where a tepUca- 
tion v/as amended after verdift, by in¬ 
ferring the fmilitcr inttcad of ** 
Co\yp. 407. 


Toraer 



■< 

Trinity Term, \ i.Geo. i. In B. Ri 


Cafe 306. 

A declaration v. 
fiforf cum ijjfi 
iVrmy&c.inftead 
odffeidem, &f, 
is good. 

3. Bulft. 8*. 
Cro. Jac. 377. 
X. Salk. 325. 

S. Com. Dig. 

** Pleader” 

(C. 28.}. 

*Cafc 307.: 


. Turner (fgainft Moffe# 

T^RIT OF EBROR. on a judgment given in the common pfeas 
Tin an aftion on the cafe. 

The error aiEgned was, for that there being but one defendant, 
the pt^ntifFliad. declared, j&ra eo videlicet quod cum ipft xVmthe 
defenoant, &c. inftead of ipfe idem^ fife. 

But the judgment was affirmed, Upr the word tp/d* is but fulr- 
plufage; and if it had been left out, the declaration would«l}ave 
been good without it. • 

The King ^^ahift Venables. 

justices made an order to fupprefs ?.n alehoufe, upon JnwBatcafejuf- 
the ftatute of 5. & 6. Edw. 6. c. 24. which order was not oh- at feflion* 
ferved. triy make a fc- 

cciul order 

The ju dices at thsfeflions, therefore, mad? another order, in this fupprefs anak* 
form : It being made only to appear to us that y. Venables hath 
a£fed contrary to the former order, it is hereby ordered, 
that he be committed to the county-gaol, there to remain for 
** three days, and until he enters into a recognizance with two 
“ fureties no more to fell ale, ^c.” 

This lad order being removed into this court, 

ReevE‘ moved to quafli the fame, becaufe it^oes not appear in 
the- order, that the defendant wasdiijy fo had no oppor- 

•tunity to defend himfelf; for if he had been fun#noned, he might 
ha^e fhewed' fome caufc againd the making this order : as for 
inftance j he might ^ave a licence from other judicfs to fell ale in 
. the^mean time. * A fummons is ncceflary in all convi^lions. * r ^.,0 l 
And though this is not an order of conviction, yet it is not merely* L 37v J 
to carry the former order into execution, becaufe forne new fact S. c. Setc. a 
muft be proved as a ground for this puniihinent; and natural 
juftice requires, that the defendant ihould be fummoned and heard *• ^ 
before he is condemned. A*nd fo i<Fwas held in tlie cafe of The s. c! i 1 se*a 
^eeav. Dyer fa)y which«was:fconviction on the ftatute t.Jac.i, Cif-s.iey. 
^.7. for embezzling yarn, fetting forth, that “ VVih-reas s. C. 1. strak 
‘‘ complaint had been made to T. S. and E. G. tile, afid whereas ' 

.“ ’fee defendant was dulyTummoncd to appear before them, and by 
vi^ue thereof did appe*at* on Ttiefday the feventeenth day of 
“ ^prily whereas the fc\^;ntcenth day of /Jpril was on a Friday *, 4. Com. Dig. 
and for that rcafon the conviction was ,qiva{hed •, for it was held, ‘‘ Juftices of 
that a fummons w?-s ncceflary,*and that the time to appear upon 
fuch fummons was \mp6ftib\c, becSule there was no fvich day as 
T«(/yfly the feventeenth of Jpril, therefore it was as if there Had 
na fummons at a)l. And in the cafe of The ^een v» 

(j) Sulk. iSi, 

Green^ 


» 

• • 




Tfinitjrtfcmi; It. 0eOi fc 
ltfi>r 4 Grten (a), a cQfiviftion for I 

to THE ASSISE wa^, that.tKe(Jcfcndanti/p^i^« ; 

■ et non apparuit \ and the Court held, that the fummoiis It 


apperutf 

^ oyght to have been fet out y for they Would 
fiimmons, 

FAZAKERLV, againjt the defendant^ argued, that ip’wjSvira^^ 
of this nature it i$ never neceflary to fet out, that the defendant 
fummoned. The cafe of ’The §ueen v* Dyer is different; for if# 
bad fummons be fhewn, the Judge cannot intend a good one (Ff*' 
In the* cafe of Rex v. ^he'ed was a conviaion upoifdt^ 

Candle Adi, which gives the officer power to enter in the day¬ 
time by himfelf, ot in the . night with a conftable; and the con* 
vidlion only (aid that the officer Ittwftdly. entered^ without fpecifyinjg^ 
whether in the day,’ or in the night; but this objed^ion was overa 
ruled, becaufe the Court would intend the entry lawful, ^here 
IS a difference between judicial and minifterial adts; fc^n the ^ 
one, all things (hall be intended regular until the contrary appears: 
now, the fuppreffing an alehoufe is a judicial a6t; foiiby the ilatute 
tlie juft ices of peace Have a judicial power to fupprefs toem adlihl* 
turn i and therefore the Court will intend that the defendant was 
duly fumn^oned. But in niinifterial adls it is.otherwife ; for in. 
fuch cafes all muft appear to be right, and nothing (hall be fo bf ,^ 
intendment: 'as for inftance } in the return of a mandamus aU 
muft appear to be regular, beeSufe the returns are made by 
miniftcrial officer^ # . 

Raymond, QrkfJujVice. The cafe.of Res% v. never 

determined j but the Court th^n.faid, that the objedlion had never 
prevailed. These is a great difterence between fetting outn.« 
bad fummons and no jummo/ts at all. In the firft, there is no robnx' 
to fuppofe*a <good fummons \ otherwife in the latter cafe; for if 
the juftices make the conviction without a* fummons, they^are 
liable to an information. Muft we prefume the defendant was 
not fummoned ? I'here is no inftance where an order was quaibed 
for this exception. Whether an appeal lies or no makes no di^^ 
fence, becaufe the* order muft appear ^ood on the face of it.’ 

FoftTESCUE, Juftlce. Sincc\the mftices had j 
will not prefume that they adted againfr their duty \ 
never prevailed ; it difters from a bad fummons mewri.' 

Afeerwurdf, on deliberation, the oilier was coiMlnndd (i 


(4)' Hilary Term, jime. jo. Mod. 
a'la. , 

(^) Rex V. Clegg, ante, 3. 

(f) Arne, 3ao. *' 

yd) But it aittrvv&rds apprarlnv: to die 
Cottit, by atr^'uvitt, tlm tiiv in 



feiTzont had, !n faftf made' 
withou{ or 

^ikn an opp^iioUy of biHogheac^^l^ 
gave leave to file 
againfi them for this 
a. W.Kay.i^uy. 



Tirrm, ii. GcOi i. In B. R. 
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’* •The Mariner’s Cafe, 


C^afe^oS. 


j L - 

■J IBEL in the court of admiralty for. mariner''s wages. The Marin'-rs m»y 
plaintiff fuTgefted for a prohibition a contrailif reduced into theadmu 

writing for the w.iges. 

^ut tlie pr diibltion was <ienied, for the Court always induUcs 
manners tofue in the admiralty, becaule, by tlio courk* of 
that court, many of them may joinjn tlieluit, and it is the cheapeft *’ 
and moft expeditious method to recover their wages, if tjiere is ^.^hovv, 86. 
any fj^ecial contract, as is now fuggefted, the def'. ud iiit may plead i. Salk. 33. 



124^. iio6. 

4. Euif. 1944. I. Cjm. Wg. M Atlinlral!/” ^E. 15.). 


Beach agahiji Hobbg. Cafe 309, 

TT w-as ruled by the Court, that to leave a declaration in the If adcclantion 
■ office before the ejjhhi-day of the Term is a complete delivery it i$ a 

thereof, If nos/i-e be given in writing to the attorney on the other dclivay 

fide, and he refufes to pay Tor the copy ; but all attornies ought to 
deliver a copy of the deciaratiorf to the defendant’s attornies, where given to the do¬ 
th^ are Icnown, and wiling to pay for it; but if not Itnown, or fendant or hia 
refufing to pay for it, then it mull be filed in the office before the a«orney- 
ejfoht-daf \)f the 7 'crm, and the attorney for 1:110 defendant muff Ray. 
have notice of it bi-fore the effohk-day. otherwife he lhall have an 
• iniparlunct: of courfe, • ^^* *’'^“^** 

* Burr i.y 2 . 2 . Term Rep. 113. 5 . pstn. Dig. «* Pleader” (C.J, 


Anonymous, • Cafe 310, 

R eplevin. THc defendant juftlficd the taking the cattle In repltvin, the 

doT^age fcafant ; and it was now moved toliay proceedings, money due on 

on brincins; into court what was due witn coifs. . t|ebon4maybe 

■00 m paid into court. 

ThE-CoURT. If you being tn what is due upon the replevin- 305- 34S* 

bond, pfbtecdings (ball be llaytd, but if it is tw lt.iy proceedings on 5- Com Dig. 

payment of what is due for damages, it lhall not bt granted, 

becaufe the Court has no rule to guide them in fuch cafe j but it ’ 

is othjrwifc lor rent, for that is certain (^/). 

• (a) St’c Hallet v. P.afl India^Company, 3, Burr. iiiO. Bopafous i>. Rybot, 

2. Burr. 1370* 

*[S 8 or, 

• Cambridge agahift Lea. Cafe 311, 

IJ^RROR pN A JUDGMENT in ah aftion brought on a policy of ^^c * 

i nfurance. «wed by a ver- 

Vot. VHi. Ff • Thc'i*^. 




F f • 



Trinity Term, n. Geo. i. In R. 


CaMBRTP'’ b 
againfi 
Ua* 


Meor, 888. 
Vent. ii 4 > 


Th? error alTigned was, for that after the plaintiff had fet forth 
tliat the ftiip was laden with goods, and boiAd from fuch a place to 
fuch a place, and infured,. that navis pradilia et bona pradi£fy 
fubmsrfafuit: whereas the goods only, and not the fhip, were io- 
fured. 

i 

The Court. This being only an infurance ®n the goodsy 
nothing could be given in evidence at the trial but the lofs tlfereoF, 
without which evidence the plaintiff could never have a verdidf ; 
and as to the word it'is only falfe and cured by the 

verdilil. 


So the judgment was afHrmcd. 


Cafe 312. 

c 


The King a^ahiji Harwood. 


.* ‘.Vew fuit di a us* ’ 
is no good return 
to a mandamus to 
fwcar a cliurch- 
wariltn. 

Sfc ante, •525, 
eonlra. 

; 5 .C. 2 . Ld. 
Ray. 1^05. 


A MANDAMUS wasdiredeJ to the defendant. Dr. Hin'U'oodi 
as official to the archdeacon of L. to fwear T. S. churchwar¬ 
den of the parifli of //. wlio returned, that T. S. non fuit eledlus. 

Ifiue was taken thereon, and a verdidl for the king. 

Ch.^PPEL, Serjeant^ moved in arreft of judgment, Becaufe the 
return of non eUitus is a bad return, the archdeacon being no ‘ 
judge of the election. 7 he King v. Simpfon [a)^ Rex v, ArcB^ 
deacon of Cardigan 7 he :^jceh v. Guy (c),^ 


The Court. The return is a void return ; the writ of 
mandamus commands the defendant to fwpar the churchwarden, or 
to return caufe v/hy he cannot |wear him. Now he may reiurn 
lotnc caufes as an. incapacity; for that he is judge of j but he cannot , 
deny the election j for that he is no judge of. I'he archdeacon is 
only a rninillr*rial officer, and theffifore hound to fwear him. 'J'he 
(wearing is only matter of form ; bccaufe a churchwai Jen may a6t 
before he is fworn, I'he office of a churchwarden is u temporal 
office (d\. 


And THE Court made a rule for Vi peremptory mandamus^ nifty 
L^c. {c). 


(a) Artf, ‘525. 

(A) 8 . IP'iti. 3 . 

(c) 6. Mud! ar. 

(d) Rixi!'. Whitf, T. Id. Rjv. T370. 

(c) This luU- \v;i.s jr-'Jc tlic 

iiKlination of Raymond, ('inf Jnjiif, 
find Kr YVOLi-s, yufUn, and\vaai.itcr- 
^.trd;>.discharged j 'ar.d ihr CcyL.tnoibc- 
h^g uranimou'-, tht caft was put into thv 
j to be arguid ;:g.iin,l utit 7/s; iv ver 


ftirr*d again. Lord Raymond, how- 
<vir, adds, "ilan can be no doubt hut 
“ fub a rtturn is goed," S. C. %, Ld, 
Ray. iCj.C5 ; and it is faid in the argu- 
mtnt of tnc cafe of Rtx ■d. Ward, that it 
ditcnnincd to be a gcod^rtturn, 
Stianj^t , 8175.— Andfdit R« x t/. Sinf^on, 
aiitr, 325. R'.x V. i'ljn;: Rtg.i, Dtugl. 

*Sc to w6. 


TRINITY 



TRINITY TERM, 

The Twelfth of George the Firft, 

I N. 

The King’s Beach. 

1726. 

Sir Robert Raymond, Knt. Chief ^iijVrce. 

Sir Lyttleton Powis, Knt, I 

Sir John Fortefcue Aland, Knt, > Jtifiices, 

James Reynolds, Efj, J 

Sir Philip Yorkc, Ktit. Attorney General, 
Sir Clement Wcarg, Knt, Solicitor GeneraL 



Cowpei cigahift Ginger. 


Cafe 313* 


R aymond, Chlcf ji-p/ice^ delivered the opinion of the 
Court, tliat the writ td error coram vohis well lay j for that 
the record was removed by the hrfl: v/rit pf error. The 
cafe of Walter v. Stokoc^ in IJilary Term-, 1693, is a cafe in point ; 
and there no queflion was n':adc,^jbut fliat the record was removed 
by the £rli writ of error. • 


Ant*:, 316. 


F f i 


MICHAFLMAS • 




MICH A-ELM AS TERM, 

The Twelfth of George the Firft, 


I M 


The King’s ^ench. 


Sir Robert Raymond, Knt. Chief Juflice* 

Sir Lyttleton Powys, Knt. 

Sir John Fortefcue Aland, Knt* • JuJiices, 
James Reynolds, Efq. 

Sir Philip Yorke, Knt, Attorney General 
Sir Clement Wearg, Knt, Saiicitor Generals 


Phillips ngiCtnJi Fifti. 


* [ 3 ?^ 3 

Cafe 314* 


N OW THE CovRT, after.deliberation, delivered their opi- Ante, 371, 
nion, that the plaintiff was intitled to full colls; for as this 
declaration is worded, the arreft and imprifonment are 
charged as diftiuft a£ls, for which the plaintiff might have brought 
a dillincl a£tion, and confcqucntly they cannot be efteemed only 
adls laid for aggravation of damages. Cro* Car. 163. 

Let there be full coils. 


Warren againft Confet. Cafe 315. 

iN Eajitr Term^ in the thirteenth year of George the Ante^ jo6.3! 
the judgment of the common picas was affirmed in the court 
bench by the whole Court; for that the a£lion being 
founded on the articles, arid the particular fadls being but auxiliary 
to the deed, the plea oi*nil delnit was ao good plea. 


Ffs 


FASTER 




E A S T. E R TERM, 


The Firfi: of George the'Second, 


I N 

Tile King’s*Bencli« 


«5/V Robert Raymond, Knt. Chief ^Jufilec. 
Sir John Fortefeue Aland, 

James Reynolds, > Juflccs, 

Edmund Probyn, Efq. J 

Sir Philip Yorkc, Knt, Attorney General, 

Sir Clement Wcarg, Knt. Solicitor Genera!, 


Sliaw a^alnft Weigh, 

R aymond, chief yujlicc.’ Tiilscafe (^ailds for the opi¬ 
nion of the Cpurt. I'he verm itiude to tlic jnaintiff in 
eje<ftmcnt is expiri§|; and though we caiyiotVoftore the 
party to his polTeHioA, yet we may gi ve judgment. 'Die j udg?ncnt 
Upon this tpccial verdict below was, quod quercus nil capie:: p:.r 
breve ) and we arc all of opinion, that this judgment ouglit to be 
feverfed. 


The first point before; the Court is, vYhat ellatc the truficcs 
have by the will, as no words of inheritance are made uL* of in the 
limitation to them. • 


And wyrfCE Ai.L OF OPINION* that the trufiers t.o»Ic an efiatr 
of inhcritajsice by implication j for the intention oi the tellator was, 
thatl^y ftould take fich on eftate as woui-.i fajpori the feveral 
tru#s in the* will; and ^liey being edates of inhcHtanct., the 
truftees muft have an eft;itc of inheritance to Aippra ? fueh trulK, 
as I. Roll. Mr. 6 ll. Kut thi?being given up on the lirft argti- 
irtent, we need not labour it. • 

The second point is, What edatc the teftatoi's filtrs, 
Dorothy and Aune^ took by the will ? If they took an cltatc-tail, 
Dorothy levy a fine, and fuUcr a recovery to bar the IcHbr ni 

V f 4 tlie 


510. 

The Kfolurlon 
the (\.urt on a 
c..fc hy Jevil'e. 
Ante, ?.5',. 

Eoitefr. 

* 70 . 

7 . Sin. 3 ^?. 

ritTjib. I.-. 
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Antf, 2^6. 


Arte, Tifii. 


toe plaintiff, and confeqUently the judgment below Wf>uld be good 
but if the fillers took only an edatefor life, the fine and recpveKjt.. 
were a forfeiture of the edatc, and no bar to the icfibr of the 
plaintiff. * 

And WE ARE ALT.br OPINION, that the fillers took only an 
efiate for life, with remainders in tail to their ifl'ues. For firll, 
after the death of his wife, the tcJlator gives it “ in triill for ,^'n? 7 e 
“ and Dorcthy'y equally betwixt them, diring theirnaiural lives." 
Here if it bad rolled, it would be an exprefs cllatc for life to them : 
and then he dcclari-s his intention by faying, “they lhall commit no 
“ manf.cr of wallc.” Now caii it be laid, that he intended them an 
ellatc of inheritance, when he obliges them not to commit any 
wallc ? But to proceed : He provides, that “ if the five hundred 
“ jjounds, or any part, be paid by his f.iid * fillers, that then they 
“ may raife fuch mone/by digging of coals only I'o that he 
rcllrains their power to digging of coals only. The power 
his wife had was to fell, or cut and fell timber, or dig coals, 5 cc. j 
but no fuch power is given to the iffuos, becaufc it is plain lie 
intended the fillers Ihouid take an ellatc for life, and the ilUies an 
cllatc in tail ; fo there was no occalion to give them a power 
which they had by virtue of the eftate given to them. 

Then the will goes on, “ and if cither of my laid fillers die, 

krjwinrr ilTue or ilTucs, otc. then in truft for fuch iflueor ilTuesof 
“ the mother's lhare, or clfe in trull for the furvivor or furvivors of 
“ them." The quellioii upon this is, Whether “ ifiiic or illucs” are 
words of limitation, or a diji^nath perfoiu'C, At com (non law, 
“ iffue" is net a word of limitation in deeds, Coke Second InJiitutCy 
3^4. and in cafe of an ufe, the ffdrie law ; for if a i’eoffmctjt is 
made to rlic ufc of 'J. S. a.ad his ilfue male, this does not pafs au 
cllatc -tail: but in wills “ is IbiT^timcs a word of limitation, 
and fometimes'a word of purchafe, according at the teftator’s in-, 
tention appears in the will. 




'he caih ef LodiH-r^ton v, KUncy in 3. Lcik 431. is not well 
reported. 1 hoard it argued Jerieiiitny and the calc was adjudged, 
that Ivers Jim'tn took only an cllate for life j and that point 
remained nnfliakcn in chan'cry and'the boufe of lords ; fd that 
“ ill'ue” there v/;is iud red a rood vvorl of ruicljafe, though au 
eftate for life was ".iven to the father of the iii'ue. 




a llrong 


ca(o (if Hhukhurt v. JVeUsy HU. f2. 
ca.fi; ; I'herc the devife wa.s to A. for life only, and after l.’s^ death 
to his iiTue, and the heirs of Inch ilfue : and that was adjudg;<;d 
an cllate for life in A. and the “ ilfue” was a word of pujchafe, 
though A. took an cllate for life ; and vvluit the Court mollly 
relied on in titat cafe was, the intention of the tellator appear¬ 
ing froui the words only, ar.d the lijniution over to the heirs ol the 
iliu'Js. 

Now licre' the intention appears as plainly, that the lillars were 
to take an cllate for life cnl;., as I have partly Ibcwn } then the 

words 
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Words ‘‘ furvivor or furvivors’* fhcwthe iiTuc wereto take by pur- 
«hafe, for “ furvivors” cannot relate to lifters, there being but two. 
And the will goes furfher, “ and their refpedtive ilTue or ilHies j” 
that the iilue of the ftftcrs were to take an cOate which was to 
Kl/;fcend to their iftues 5 and when an eft.He for life is given to one, 
and after to his ifihe, with a limitation,over to his illuc of fuch 
ifll4C, the .firft takes only an eftate for life, and the illuc take as 
puvChalors. T'hc cvife of 6V<.7 a- -i;.reported in Crc. Eiiz, 313* 
1, Mr. 832. and Moor^ 593. is to that gurpofe j yeti doubt 

none of thefe books have ftaleU*it as it is on the roll } yet Moor 
is the laft, and fays it was adjudged, and he is a judicious rtiporter; 
the other two were young at tlnft time j but as in Adoor^ the 
teftator devifed “ to his daughter - for life, and if Ihe marry 
after my death, and have ifi'ue of her body, &c. then I will, that 
“ her heir after my daughter’s death (hall l^ive the land, and to 
“ the heirs of their bodies bcgv^ttcn and it was adjudged, that 
the daughter took only an eftate for life, and her heirs an eftate of 
inheritance by purchafe. 

Tl'hc cafe of Kinr v. reported in 2. Lev. and 1. Vent. 

has been llrongly relied on for the defendant. That cafe, I agree, 
is cftabliftied, but there is no occalion to carry it one jot further ; 
and wc are of opinion it docs not come up to this cafe ; there is 
not a limitation over, as in this cafe, “ to the iflUes of the ilTue 
and if Haie’s opinion be trul^^eported in that cafe, he is clearly of 
opinion, if there had been a limitation over to the ilTues of the 
“ iflee,” the devifee ha(f taken only an eftate for life, and the word 
“^lllue’-'had been a word of purchafe. • 


Another objc<ftion is, that if the fiftcrs do not take an eftate- 
tgil by tile words already mentioned, yet they are tenants in tail by 
the lubftquent word?*, viz. and if my lifters die vfithout iftlte, 
“ and their ifiuc or ilTucs die v/ithout illuc, tlufn, iStc.” 'I’hefe 
wmrds, they fay, give them an cftate-tail by implication, as in the 
* cafes of ^Hutton v. Pcar.orj^ and Lar.gUy v. Laixjin., the Lift ^5f 
which was in 1707. 1 anftvcr, in thollr cafes it is limited only to 

the ftrft, fecond, third, and fourth ; fo that ali ihe ill'ucs that may 
be are not comprehended ui the wo];ds of purchafe j and therefor<r 
the words “ if he die without i/ruc”rr.ay, by yiijdication, operate 
as to give the fatlier an «?ftate-tail, for the fifih Ion could not take 
as a purcb^r, becaufc it is only to the fir ft, fecogd, third, and 
fourth fojn and then tl^o words, if he die without iilue, then the. 
“ lenruyi^er over fo that as long as be has iilue the remainder 
CQjyu^Sttiike cft'ccl ; but here the words are general, and take in ail 
the iflues. * ^ 

The cafe of Popkrm v. B fivfit'hl, in Sclk. 236. is ill reported j 
for the l5ot»k I'ayj:, it was a devili* to J. for life, reiiiainder to his 
firft, and fo to his lenth ftn ; but the material words “ and ^ all 
‘‘ and every other fun” are left out ; but in Dyer, lyi. it is faid, 
that an iniplication (ball nevcf tide over an expreis limitation ; 
and therefore if an eftate is devifed te for life, and after to his 


•Shaiv 

aga'mlf 

WXICH. 
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SiTAW' fifft foil, and thb heirs of the body of fuch firft fon, and if A dfef 
without ilFue, then over, in that cafe J. fhall not have an eftate bv 
implication, bccaufe there is an expreis limitation in tail tohis firw" 
fon. 


a. Sira. S 05 . 


yit* 5 ib. 30 . 
ft. Stra. Sc^. 
£q. Caf. Abr. 
1*5. 


Another objeiSfion rs, that this cannot be a' deferipth perfona aS • 
comprehending male and female. I anfwer, it is a good word of 
purebale, by the plain intention of the teltator. 'I'heriA Was ano¬ 
ther point as to the crofs-remainders, bot that is now out of the 
cafe, and we are of, opinion the fillers were only tenants for life. 

So the judgment was reverfed per toiam Curiam. 

Afterwards this caufe went up into the houfe of lordsy on a writ 
of error brought by Jf^illiam Sparrow and others, and v/as 
(^a) argued by Mr. Attorney General and Mr. Bootle to 
make it an eftate-tail, and by Mr. Fazakerly and Mr-t 
Strange to make it but an eftate for life; and all the Judges 
Being ordered to .attend took time to Gonfidcr of it; and 

On 28th April 1729, nine were of opinion, th.at it was bnt an 
eft.ite for life, viz. Raymond, Price, Page, Reynolds, Hale, 
Carter, Denton, Probyn, and Comvns ; and the Lord Chid 
yufiice Fyre, the Lord Chief Baron Ffngelly, and Ain 
jujiice (r) FmiTEscu li, held it an ellate-tail. 


Fortcfc. Rrp, Before the lords gave jnderment, the learned Uify^p ofChieheJier^ 
50. l^otlor Hariy ftood up, and ihid, he«dicl not pretend to underlland 

the niceties of the law, but this queftion feeincd to him very much 
to depend upon a gra.mmatical conftruclion of the word.s of the 
will,and perceived that the three Judges who diftered from'thc rsft 
fecnicd to argue from the grammar,of it; and he v/as of opinion, 
that according to grammatical conftruclion he lliould rather think 
“furvivoror furvivors'’ftioiildbemo{t properly referred to the fiftcrli 
rather than to thn ilfuc ; and thereujion the houfe of lords, nemine 
(d) coniradicente^ gave judgment according to ftie opinion of the 
laid three Judges, and reverfed the judgment given by thekingV 
bench. 


(a) Seethe arjr'imcnts Jn Filzgib. 2S. 
\b) s;r Philip Ycr:;c. 

(f) See his ;ir2,un'iV.t in Forteic. Rc^'. 

!*• • 

Manj'iort’*' •viu' .vt-re f.-.'opinion to 


alHmi iK-Irj; gone away, the judgment of 
I*. R. was Ltc at niglit reverfed, upon a 
diviiioh ol ten lords a^ainA feven, 2 . Stra. 
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E I G H T H 


A. 


A B A T E M E N T. 

O F pleas in abateipent, Cak’/a 

FUtchttf * 43 

a. Mifnomer pleaded in abatement to an 
ifldidlmvit of trcafon^ Rex 'V. Layer, 

‘ 

3. The bail cannot plead mifnomer of tlte 
principal in abatement, /lddifo 7 t v. 
Pater/bti,^ * 289, 29ft 

4. See a fdr^ fadat againlV the*bail of 
John, when his name was Thomas, 
Afwood fVjf^eaih, ,113 

5. Note ^ different cfft-A of abating or 
qua^&'/tg a writ of exyor,*Cor.vpcr *v. 
G^ger, , ^ 317 

6, Reculancy pleaded in*difabi|^ty not t 
allowed after a general imparlance, 
Colvin V, Fletcher, 43.3^1 

7, Whefe one of the plaintiffs dies, if 
thecaufe of aftion furvive the writ or 
jtdlion (hall not abate, but Inch death 


L E 


iM A T T E R S 


THS 


VOLUME, 


mull be fuggellod on the roll, as by the 
ll.itatc 8. iV 9. ii'tli. 3. Lc vJ.dr -v, 
Ketly, 145 

• A C C O U N T. 

1. in account* againft the defendant as 
bailiff ad m(rd. ai:di'x.atni:i!K, wager of 
law lies not. Page v. Barns, 303 

2. Infr.nul comfutojjent irfra jurifdic~ 
tii/ie/n, good, though the cauJe of the 
acc»i^iBt ib not lb laid, Sjacbiuin v, 

‘ * 77 

A C R K 

'here the acres m/iniioncd in a Hue 
or recovery fliall be taken according to 
common computui ion, and not accord* 
ing to the llatute de rerm Mt rjm andii, 
U'i'ddj V. Nc'a.ttri, ^75> ^7^ 

AC E T I A M. 

% 

See Action 5. 


ACTIONS 
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1 . An action will not lie for damage 
without an injury, Phillybrcwn -v. 
Rylmdt 35 -» 353 

at. Yet it will lie in fome cafes for an 
injury, without any fpccul damage,, 
Phillyhrvwn a’. Rylandy 272. 275. 

351, ivc. 

3. As in cafe for Ihutting one out of a 
vcllry-room who lias a right to be 
thsrCy Phillyirow;tf-f» Rylandy 52. 351, 

4. Whether an equitable intcrcfl in the 

plaintiff be a good confidcration to 
I'upport an aiUon at law, Lrcjc v, 
IVright y 4 °’ 4 * 

5. The plaintiff nay fuc out a latitat 

before the caufe of aciion, but cannot 
declare until after it is accrued, Pirry 
•v, Kirky 343, 344 

6. After a fuperjedeas for not ucciaring, 

the plainiiif may bring a new adion, 
}hnly ‘V. Ry'sy 306 

7. Where the wife need not be joined in 
the acUon witii her hufband. King v. 

Bujinghamy 199 . 341 


In a tranfitor)'^ adiidn brought by fpe- 
cial original, the menue may be chang¬ 
ed, Longm. ta^cony 228 

8. I'wo bound jointly in a bond, anti^ 

yet the aftion brought againft one held, 
well {^See i)s.Etis')y Cloud u. Nichol* 
forty 242 

9. W'here an a£lion of the cafe, and not 
trefpafs {et e contra)y is tlie proper 
adioii, Reynolds v. Clerk y z~jZ. 

10. An action on a recognizance of bail 

may bo againft bot’.i the bail, or one 
only, IVilliams v. Greeny 29 j 

11. On an indidment and acquittal in 

B. R. no adion lies in the Murjhalfea. 
for a malicious profccution, Rex •». 
RcbsrtSy 3°/* 3^^ 

ADDITION. 

V. W'here yeoman or hufbandman is a 
good addition, &c. Mnjon ‘V. Bujkely 

2. To tiie addition of yeoman the dc- 
fondart pleaded he was ahorner, and 
held ill, for both are coulilteut, Majen 

'u. Bujhsty ” 5 ** 5 “ 


ACTION. 

Assvmpsit, Case, Covenant, 
Debt, Notes Promissory, &c. 

t. Where money is to be paid on bond 
at fcvcral times, an ^clion lies for tlie 
whole on a failure at any one time, 
jibdelard’s Cafe, 56, |7 

, a. Where a ftranger to a deed or prp- 

. jnife may bring an a^ion thereon* 
LonviUr nt. Kciljy 115, 116 

3. In covenant by two to two to pay 
by moieties, the adtion may be brought 
(by one) againft one, Lilly v. Hoag.s, 

166 

4. See alfo Cloud nt. Hicholfcny 249 

5. To an afftion brought againft a com¬ 

mon carrier, non cfjunyfit is a proper 
plea, Harrifon nj. Green y 178 

6 . Attachment for charging the defend¬ 
ant with too great a fum in the ac etlam 
denied, becaufc the defendant (if dam¬ 
nified) may have his adUon, Rex v. 

iPiAA/»r. 23T 


ADMINISTRATOR AND ADML 
. •• . NISTRATIONS. 

1. In what cafes an ad.miniftrator fhnll 

pay Colts, &c. 'as in trover on a epn- 
verlion in his own,time, Coatfatorih -v, 
Shaft'^Sy *09 

2. An adminiftrator declares againft the* 
heir in tiic debet et detiiut, held only a 
fttulc in form. See. Burland v. 7 ylery 

356 

3. Where the plaintiff muft have a prero¬ 

gative adminiilraiion, or take it in that 
dioccfe where the jadgrent is entered. 
See. AnonymoiUy 244 

4. Plea by an adminiftratrix; ^hat ihe 
had no affets die impetrationis 

ortg. where the fuit was by bill, is UI, 
ht uidiack <v. Marjhal, 

ADMIRALTY. 

See PnoHiBiTiow. 

AFFEERc 
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AFFEERMENT. 


See AmerciJIments. 

What it is, and how to be made, Mor- 
gan^s Cafe, 2fp3, 299. 3c I 

ABEIDAVITS. 

See Attachment. 

1. On affidavits that the defendant f:ould 
j\otget his witnefies (who were fick) 

. .at the trial, the ellreating a recogni- 
i:ance was ftayed, &c. Rex v. Smart, 

2S8 

2. Oa aconviftion of perjury, the verdidd 

fet afide, bccaufc affidavits made that 
tlje defendant could not get liis wit- 
iiefrcs ready, Rex v. S?;uirt, 289 

3. Where a negative affidavit n)all be 

preferred to an affiniiativc, Rex a-. 

^Icknverih, 81 

4. See alfo Rex v. Richmond, 96 

AGREEMENTS. 

I- An agreement impoffiblc td be per¬ 
formed (at the making) lhall not pre¬ 
judice any perfon, Winti 'pigton ‘v. Hrif- 
cce, •• 51 

2. On a disjunilive agrccment»(to find 
diet, f-'C, or pay ten pounds) the mo- 

• ney brought into court, Sa^yi^ 'v. Snell, 

30s 

A E H O U S E &c. 

}. Indidiment for felling ale, &c. with¬ 
out paying the duty, quaihed (for un¬ 
certainty), Rex v. Gihhs, 5S 

2. Ciinviclion on ftatutc 3. Var. i. c.*^. 

for felling ale without a Uceficc, Rex 
v. Ford, J74, 175 

3. A fof^ns order againft the ck-fend- 

ant’s ale qiiaiflcd, becnulc liie 

cwrfity was only in the n»aigin,ivt.v . 
milin, , , 3C9 

Note, The flatute .5. h G. Edvj. (4. 
C. 25. has not given the fell.ons, or 
J\yt) juitices, povver to fipprel's'ale- 
houfes at diiCretiun, Rex ‘if. yi’n/lhi, 

thid. 

Before an order to fupp.efs?in ale- 
hpul'e, it is necclfary to funimon the 
party, Imt not ne.-dlul to let torth the 


fummons in a fubfequent ordec» Rtx 
•V. y enables, ' 377 

ambassadors SERVANTS. , 
See Arrests. 

AMENDMENTS. 

{)ee Records and Error 8. 

1. A fpecial vcrdifl amended, Mayo v. 

Arcbtr, 48*45 

2. In covenant, the menire .amended,aftei 

a writ of error brough^ If'iLiafon v 
Meyer, 23;: 

3. Eeave to amend a dccl.iration intro 

ver, and to add more counts, lluxer tf 
Ci'pan, |;6, 17' 

4. Attachment againft an aifociate fo: 

• aikUMiding a record after motion in ar 

reff loi the fame error, Rex ‘v. Colvin 

22 

5. A feire facias againft pledpcs in re 
plevin is in nature of a declaraiior 
and amendable, IFcldcr ‘v. Sue,Jet 

31 

6. An informal iffue may be amcnde< 

bat not where tJiere is no ilfue, Conx 
pernj. Spencer, ' 3 j 

7. A*bill to cllablifli a medus amcndi 

on payinciit of colb, ih, 

amerciaments. 

See CusTo^is. 

1. Infants, (tcclefiaftical perfons, pee 

jiot amcrciablc lor not appear! 
at Icc^is, M,.rgan’s Cefu 297, 2 ^ 

300, 301, i 

2. An amerciament certain i^ in natt 
of a cultomary fine, and maybe i 
pofed by the fteward of .a Icet, u 
need not be affeered, Morgutdi C 

30 ‘^. ■ 

3. Where an amerciament is difereti 
ary, ii ought to be affeered, but v t 
it is .li’cenained by the cuftom, tl 
it ne.duot bq affeered, MoF^cudl^ 

APPEARANC E. 

See Arrests. 

APPR 
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APPRENTICES. assumpsit. 

P^\Risn-StT rLF..MUy r?. Action> Case. 


i. The father and foil hound (jointlyL 
that the foil ( in ap;irc)Uice) lliould 
account, ice. each aie bound, lf '!.'iiky * 
V. Lf'/tuf, 150, 191 

Bein^ hnuml .m ipprcnticc, and ferv- 
ing, wHl not in.i!;e a I’ctilcnfent V iih-' 

-•ut iidubiiing, Rc.\ i). St. John Br^p- 
tiji, • ‘ « 2«5 

A R li E S T S, &-C. 

See At TORN 6. 

I. ’IVi'icrc due .is in cullody for not «p- 
pe.iring to an adion, and alfo to anfwcr 
an intwrination, the crmmiltiiur innfl 
be on the lad recognizance, Bex ‘d. 

Bail rf Sti!;an;ic!:^ Ifji) 

z. Rule «^to fet afidc bail-bond, given 
upon the arrtll of an ambafl'ador’s 
fervant, Cr'J's -v. ’Jalhot, 2S8 

3. After an aiTcfl tlic plaintiff mull de¬ 
clare in two 'Perms, or the defendant 
may have a j'upcrfcdeasy Ilenly <v. Ro/st 

,306 

A latitat may be fued out before 
caufe of adion ; but the plaintiff can- 
aot declare till after. Berry 'v, Kirky 

343 

ARREST or JUDGME?a'. 

S (: Judgments. 

ASSAULT. * 

J « 

Bee TKEtyASb. 

ASSET S./ 

r pleading no aficts. See. by an ad- 
' jjninillratrix, Sivimnek ‘v. Marpal, 

288 

IlSsiGNEES AND ASSIGNMENTS. 

'• ^ 

wvenant for ’ not repairing* 
ifijrougiit againit ‘‘the alfignee of an 
Ta^gnee, the plaintiff need not fet 
-"forth the ipleriHediatc affgnmnits. 


1. By the indorfee againR the drawer, 
on a note, by which he promifed to 
account with T. S, for fifty pounds 
value received, and held jjfood within 
3, & 4. Jnne, c. 9. Morris v. Lee, 

362 

2. Againll the indorfer of a promifibry 

npte, declaring, that the drawer fecit 
intam (infriptis), not faying hefigned 
it, yet held good within that llatute, 
Llliot 'V, Co'ivptr, 307 


ATTACHMENTS. 

See Action 5, Attorney 6, Co¬ 
roner. 


1. In rcfcous, an attachment not to be 

granted till the return of the writ, 
Cfffar <v. Holt, 110 

2. Meyer V. 7 ‘iUcp, 342 

3. Attacl .ment againll an officer of an 

inferior court for oppreffion, 8cc. Rex 
n). Richmond, 95 

4. Againit tJie publilhcr of a libel on 

the court of B. R. until he produced 
the author, Rex v. Wiatt, 12j 

5. for extortion, and for forcing thS 
plaintiff to take leL dainages than the 
jury gave, Hilllunh <v. Lyons, 189 

6. Againil parilli-ofticers for a contri¬ 
vance in iettling a poor man and his 
family, H'rotham v. St, Olive, 20Q 

7. Againll a gaoler, for denying to re¬ 
turn a habeas torpus, and extorliijg a 
note fwm lijs priloncr, Rex •v, Cobvin, 

226 


S. Againll an afibciate, for*’a.aending a 
record afier motion inarrclt, kc.ibid, 

4 

9. Againil divers, for refeuinga prifojicr 

taken on efcape-x, arrant by 

I. ylnnc, c. 6. ^ex v. Dunbar, 240, 241.. 

10. Againll a bailiff,'for taking infulH. 
cient bail. Smith i', Graham, 

11. On a motion for an attachment, 
though the affidavits produced by the. 
plaliitiff arc full as to tl)e charge, 
VI i if the dei'ciuLiit deny it by as 
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plain and pofitive affidavits, no at¬ 
tachment (hall go, ^ex v. Jckvjorth, 


9. May detain papers til’, he is paid tKft 
money for drawing them, Scf.. l.a-wfm 
8 J nj, Dkkinfrjn, J 06 

1 2 . Sec Rex v. Richmond, ' ip. Where deeds or writings come to an 

attorney in way of his bufincfs, the 
ct)'artii at H'cjhninjlcr will Compel him 


j 3. For withdrawing a witnefs from giv¬ 
ing evidence at a trial ru the affixes on 
an infofmarioit againll imiigglers, 
Rex^j, Ai.k'Mcrtb, 81 

X^. Againft a mayor, for a frivolous 
return to zunandiunus, Rex v’. Rohin/-^>t, 

r) 

15. Againft a town-clerk (nijt), for 

granting a replevin to take goods from 
a conftablc dillraitied on a conviilion 
of keeping dog.s and nets, Rex ‘v. 
Lurchit, 7.08, 209 

16. For challenging an array for want of 

hundredors, wliere the rale was by 
confent, thouglk no expreis injunciloii 
tiierein not to challenge, Rex-v. Eur- 
riiige, ' 245, 24b 

A T T O R N 1 E S. 

1. An attorney attached, and ordered to 
anf'ver interiogatoiies* for mal-prac- 
tice, Wright'V. Mnjln, I09, iio 

Tf. a^n attorney cannot be bail, though 
a houfekeeper, &c. £roivn v. CicJ>fihs, 
* ■? 

3. An atternev attachea, and oiticrcd to 

deliver deeds, ,Vc* though noteiitruft- 
fcd witii them in the way of biilinels, 
Hircf/g ■t'. Jh-o, 359, 340 

4. Sec want of an original affigned for 

error by fraud in the p'siiititi'’s attor¬ 
ney, Hunjtu.i 'V, li'c-ivard, , 327 

3, A warrant of attorney may ,be fled 
any time before the defctidanl pleads, 
Coie 'V. Alhn, 7y 

See an^iachment fey arrelllng an 
altomij/'who had brought his wiit cf 
privilege, LerJ C(iii''pJ*y -v. ^.teed, 

t 


to re-deliver them, on paying tv hat is' 
fixed and due to iiim ; and this 
, tliimgli he be no attorney of record of 
that court, if he pradife therein, 
‘V. PJciv,* , 34^ 

A V I-. R M ENT. 

1. In eijfiitnp/if cid dav.A’u,’/? four hundred 

po^iuh, delcnd.inf pleads the ftatute of 
Limitations; pl.'imift’ replies, he fuedk 
out a Lai tilt two yt-ars 6efo;c for one 
hundred and iif;y pounds, hut not aver¬ 
ring it to be for tire fame caufe, held 
fill, lIoIL vetiy 'V. ‘ 71 ' urJlsTi, 109 

2. In an adion on a jiromlfibry note, 
the plaintilf fet forth that ne demand- 
cil the money dc c.dem C. (the vlraw- 
cr), but did not fet forth that C. drew 
the note ; yet on demurrer held a, 
good averment, Elliot <v. C<H»per» 

307 

AVOWRY. 

1. In jfin avowry, the particular day of 

entry, -‘’re. ua.s not fet forth, yet held 
jp)od, Shicrs 'V. Lemmas, 32, 33 

2. In ejedment, the piaintifFmuft truly' 

make out Jiis title, but^o much ftridt- 
nefs notr<’qu!red in an avowry, 
donald a>. it el dots, 3^ 

3. Tlfoflgh the leiro: in an avowry lliew 
tliat lim I'-'flee is a dilleifor, yet the 
coniradl between them is fiifficient to 
riair;::iin ariacliv.-n, Puaciionald 'V. J'FeU 

den, , 54, 53, 


lOZ 


7. denied againft ai! attorsey nho* 

bad inl'crted in the a: etiam more tlpin 
due, &c. Rex -v. Pepper, 227 

8, May 'be panilhed tor making up a 
fecond record, Croi'Jther v, Ifpeeat, 

Hi 


A W A R D. 

In debt on bond to perform an award, 
whcic the I'ubmillion was of matterisi,' 
&c. between the pluintiff and defendbi 
ar.t, on mih.m arhitrium ple^dedy 
plaiaidF.lliews an award between 
piaintl.'r and defendant and his wife 
) ei itcld good on motion inarreft, &cs. 

4 

*• WJie«s 
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^ T^ere an award is good or not, 
" though not exadly purfuant to the 
fobmilHbn, 213 


B. 

BAIL AND BAIL-BONDS. 

, t 

See Abatement i, Attornies z, 

> Capias 4. 

I. Bail, in if hat method to be t;:kcn, 
Crofts V* Butelf 187,, 188 

Bail ai^e liable in B. R. wlicrc the 

J >rincipal dies before the return of the 
econu feire facias» Gl^n v. Yates^ 

3. In ftri^tnefs, thsy are liable on the 
•' return of the capias againft the prin¬ 
cipal, Ghpn*u, Yates t 31 

4. If the plaintiB^ proceed by debt on 
the recognisance, they may furrender 
the principal within eight days after 
. the return of tiie writ, Anojymous, 

. 34 «> 

• 5. Though the principal be furrendered, 

’ and notice given, yet the bail mud 
pay cods till the bail-piece is marked, 
for tlie plaintiff is only *to take notice 
of the exoneretur thereon, U'iU 

V. Harding, 2S1, 282 

6. And if the ^ail did not give notice, it 
is irregular, and cannot be fupplied 
but by paying cods, kYelcb 7js Har- 
‘ ding, » , 281 

7. Proceedings againd bail dayed for 
■ irregularity, becaufe only four days 
^ between the tejie and th^ return of me 
feire facias that had been brought by 
. the plaintifPs ex cutor againd the 
. principal. Bond v. Turner, 305 

Huw far, and in what cafes, bail are 
.. bound, and how far favoured by the 
Colirt^ G^n V. Yates, 32. 131. 540 

The drd mai\ is only bail de bene 
\ and bad is not really given till 
It iecbnd man enters into the recog- 
Crofts ns, Butel, loS 


10. And though this be done before 
divers Judges^ it alters not the cafe, 

11. On a writ of error pending in Cam.' 

Scac. moved to day proceedings on a 
feire fac, againd the bail, iVatler^s 
Cafe, * 429 

IT. Pending a writ of error, the procccd- 
ings againd the bail ordered to be 
ftiyed, being moved before the return 
of the fecund feire facias, lyaller^s 
Cafe, 130 

13. If the defendants in the feire facias 

will corifefs judgment, and enter into 
a rule to pay the debt, or deliver up 
the principal within four days afiey 
judgment affirmed, the proceedings 
againd the bail to day, ibid^ 

14. One outlawed for a feditious libel 

may be bailed on bringing a writ of 
error, Rex v. Earbur^, 177 

15. Bail to the aftion are not difeharged 
till a committitur of the principal is 
entered, Rex ns. Bail of Strud'cvick, 

• 194, 195, 196 

|6. On a fevK facias againd the bail 
jointly, a feveral judgment may be en¬ 
tered againd ciicli, Clark v.CorniJh, 199 

17. *Irf the common picas, there is but 
one feire facias againd bail, *but there 
are two in the king’s bench, and tKe 

. fird mud be re\|Urned nihil before 
the fecond ifiues, kz,^Inilreivs ns. 'Hjtr- 
per, . 227, 

iS. Hail, where they are difeharged in 
B. R. on furrender of the pnncipal 
before two nihils returned the feire 

^facias, Bnonymous, - 340 

19. See proceedings againd the bail 

, dayed, for that the plaintiff bad dc- , 
dared for more than vihiA in the ac 
etiain,^c. tf'cbJ}erv,Qcar^, 234 

20. ^iafre,*l(bail may be on a?fccogni- 
zance of bjiil, by the daiute I*fac. 

^ C. 8. Cclebropk v. Diggs, 7g 

21. See*alfo Chrify v, jisntnlJ, 237 

22. Proceedings againd the bail fet afide, 
for that the plaintiff died before thq 
return of the writ, Hiaehinf n v. Bmith, 

2401 

Se®. 
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2.3. See a judgment againft the bail A t 
t afide on their lurrcmlor of the prirsci- 
pai, Mamt'nig fj. Turikry 7.^)0 

R}.. But bail arc not to be difcliarped on 
. furrenJcr of the pr'inc.bal, uniefri an 
txo»eretur be cnteiod on :hc bail plco:'. 


fr ilii 'V, 


aij. «c :i.i uttacluncnt a:~r;inil 

for taking ial'uiiicici'.t b;dl, o-v.’/.:’ 
Qrahcm, ;w3 

26. Ana^Honon a rccogni/anccof bail 

may he broug’it againit une or both, 
Williams ‘t’, (j/vr.v, 2»; 

27. A rccogni/avice of b :il taken in 

Londony and a fhc fcu ius tlicreon to 
the llierin'()f/i dV/./Zr/tA', is good, if tiio 
recognizance be enrolled, Vidno- 
*v. Bjfieldj 290 

28. One of the bail w;^s a material wit- 
nefs for the dcfondaiit, w'ao tli'-nafoie 
moved, tJiat new briii migiii be given, 
but denied, Walrond v, .'l/.y. ;, 321,322 

• 

29. Bail are to pay colls and intcrcll Iroin 
the time of the judgmeat had againit 
thopnncipaI,.7/.Y/,y>'/,.'(5.''.)-, 336. S^ce I' z 

30. Bankruptcy in the pvi;ij;ipnl fiiall not 

avoid a judgment regnla. ly obt.oacd 

a!>ainll the bail, Ilca-'yaic v. Duds, 

‘ 

. * * • 

31. The tkf.-ncbv.itbo'.Mvd i;i, a b :i]-boiui 

fn qiuidi'anl. hi as ; gooQ enr 401. 
on the ftatute 2.'.:. Men. t>. c. lo. Ano- 
nyinousy “ 54 ^^ 

in dobionafiignment of a briil-bond, 
the procefs of arreil, i'~c. i.iuil be let 
forth in the dcclaiation, -Diu/u-r -u. 
Cotildbourny 78 

33. Where the defendant mndinter into- 
a new recogni sance of i»aii on a writ 
of error, Cioleoi'ook ‘v, DiggrS, 79 


281 


],.;i|g 


36. The princlp.il and bail caiihpt 
in a plea, nor in a writ of error, 

fr.n -y. Palrrjh’y , 2^0 

37. If tiic phiintlif be in JhU’.nd, and 
po.dve afida'/it there, attelled by a 
p;»:div' |■H')ial•y,iL jiiull ivj admitted here, 

* io hold, the doren.I.ml to fpecial 
b.iii ( fi'.-.'.r tiio Ibnute 12. Geo. i.), 

' ' fi f ‘ 

** fitsatiut 'Ot i ti*l i*L*/(VSy 3^3 

38. Kifle n:fi to fct alide Inil-bond given 

i:pon tin; arrcll; of roi aaibaiiador’s fer- 
vant, Crfis -y. Lallu, 388 

B A N K R U P -T S. 

1. A /iriiier is no trader within tht 

ilatnteb of bankruptcy, 7 i//y» v. Ar- 
‘ ■'vr, * 46. 48 

2. 1-ut if .a firmer or innkcepet* buys 

great rp.iactities of wool, hops, pota¬ 
toes, t'cc. ror flic, ahter, Ala^o ^y. 
A, chcr, 48 

3. b<'?tlic llatat- of Limitations pleaded' 

to an ailignee ot eon'.nii- u-'iers 01 bank- 
I'eptcy, and neidi w.ll, (.'.rcy j\'Ie>{- 

de-.z, I "j I 

4. Jlankimptc-y in ti e pdiicip d tli ill not 

ju.gi.'icr.t renda.i 1 v (Mjf.'ined 
ag;'..rit t.ic bid i-u {i.iljie 5. Geo. t. 


C. 22. 

i leu :g 
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34. Bail for the peace, tVc. are not dif- 
charged oji appearance df the prirci- 
pal, until a euntmiah -r is esit.rcd on 
the ■reccgni/^incc. He -: -y. Bail cj' 

Sirud-tisicl:, ^ 1 94 

*35* Nor are they difeharged, though the 

principal was taken frotni hem by pre- ^ 

cefs 01 the court; for they might have 4 * Dam clmr. Whgre th« 5 f<Jh; 4 s^^ 
brought him up and rendered him marriage, and afterwards a divo^’l 
BOtwithftanding, Rex -v. Bail, 0/ coulUnguiniry, &c. it batUrdizej^ 
■^^yudvoickf ^9S iliue, laliitUu -y, Phalej, 

Vot* YIH» g 5, 


1. After .'?n agree!v.cnt between hulhand 

and vvifv.’ to live f. narate,^ the Court 
will not per;:.it t!;c naiband to compe| 
her to co.hao.t, L:ji. As Duj}, 2 

2. Tire iu’.n'ya.ul Abitiemay have an ailion 
for bealin^' his \v;fe, Akv:«/y. Marjhalt, 

26 

3. Sec on a quc.'l'.cm of logirimacy 
children ilebated, wiiodrr thc.^tili^ 

' was married to the mother. 
h 
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ft Where the wife (hall not be joined in 
the adtion with her hufband piaintifF, 
Kin^v* Ba/inghamt 205 . 342 

6» Where the wife need not be joined 
with the hafband in the adtion. King v. 
Bafinghanif 342 

7» She ought not to be joined unlcfs an 
exprefs promife be made to her, or 
that the caufe of adion arilci /rom her 
own /kill and knowledge. King <v- 
Bafingham, ,, 200 

f • Where the hufbrmd and wife may de¬ 
clare ad damnum i^forumt King •vi 
Bafinghcimt 341 

The hulband has no power to confine 
his wife^ LiJIcr*s Ca/e, 22 

. BARRATRY. 

What barratry is ; fraud k barratry, but 
Knight *i\ Cemhl'idgf, 
230, 231 

BARRISTERS AT LAW. 

A barrifler at law being joined with an¬ 
other, hath no privilege to change the 
•venuet Tonun/end's Ci;jc» 316 


BAWD Y-fl O U S E S« 
Sl;,ANDER. No, 3. 

BILL OF EXCE PTION^iS, 

A J udge is not obliged to lign a bill 'of 
exceptions, unlefs offered at the trial, 
and drawn up according to the minutes, 
Vockitngtou ‘V, Hattonf * 221 


B^LLS OF EXCHANGE. 

1. A bill of exchange cannot be made 

payable out of any certain fund, Jennv 
•v. HealPf 265 

2. The words ** value received” are not 
neceffary in a bill of exchange, yenny 

Heakf 267 

3. See of adions brought on promiffory 
notes and inland bills of exchange, Ifat# 
9. & 10. Will. 3, c. 17. &c. 307. 362. 

373 

** Sir, you are to pay to Mr. 7 . (fo 
much) out of the money belonging 
to the governor and company of, &c.” 
is no bill of exchange, but only a di- 
redioa to pay, &c. Jenny v* Heale, 


BASTARDS AND BASTARDV. 
See Baron and Feme 3 & 4. 

1. An order of baft ardy removed by 
tiorari, and quafliefl for not fctiing 
ibrth that the party Was duly fum< 
moned (/. e, the iummons did notlhew 
for what caufe he was to appear), Bex 
•u. Gleggt 3 , 4 

R. The jallices of peace hav^ an original 
jurifdidion in cafes of l^^ftardy, and 
their orders therein, if regular, are 
eonclufive ; yet if irregular, a certiorari 
lies, and they lhali be quaihed, Rex 
Gleggt ^ 4 

3. A putative father may be charged (by 

twojultices) with a fum in grot's, though 
feemingly contrary to 18. Eiiz. c. 3. 
for they have power to take order for 
relief of the parilh, as to what charge 
it may fuftain, as well as what it has 
fuftained, Ipx a>. GUgg, ibid, 

4. Baftard children are to be fettled where 
born, St* Giles •u. E'verJItj Bkckmater^ 

170 


BILLS OF MIDDLESEX. 

See Writs, &c. 

B O N D k 
iVefiAiL, &c, 

f» See debt on a bond for money y^on at 
play, contra ftat. 9. Ann. c. 14. Q/- 
bourn ‘i>, Siockdalty 

2* A bond executed by one at one day, 
and by another at another day, relates 
to thb iirft delivery j aliter of bail, 
Ciofts %>. Butelt . 188 

3. The father and fon bound jointly, that 
*thc fon (an apprentice) Ihouldaccount j 
each are‘ bound, Ifhitkj v* La/tus^ 

191 

4. Two were bound jointly, and an ac¬ 
tion brought againll one; held' well, 
becaufe it did not ajspear that the other 

’ iigned and feaied it; and if he did, 
yet it is not bis deed without delivery. 
Cloud •v, Nichol/on, 242 

5. Debt on a bond of thirty-five years 
Handing, on a falvit ad dim pleaded, 

paymeuc 



A TABLE OFI PRINCIPAL MATTERS. 


payment is prefamed^ SerJe •». Bar-- 
riitgiott% 278 

%^^^a:re. If an indorfemcnt thereon by 
the obligee, of intereH paid, be evi> 
•dence of fuch payment, Serle v. Bar- 
rwgtoH, 279* 


2. Trial at bar denied, becaufe itVas a 

borough caafe, zio 

3. A •warranto information denied, 

for that there had been a peaceable 
peflcllion of a burgefs fourteen years; 
^ex v. Pcht 286, 287 


BTl.E A C It. 

See Case and Debt. 

t. The breach maybe afligned in as ge¬ 
neral words as the covenant is, and not 
neccifary to aflign it in the very words# 
if it be the fame in fenfe, Knight ‘V. 
Cambridge j 231 

2. In covenant that he would do nothing 

to moled, hinder. Sec. in the quiet en¬ 
joyment of lands ; breach that the de¬ 
fendant had erefted a gate,^«rr quod he 
ti'as obflrudtvd, &c- and on error 
brought, held v\ell afligned, Andrewt 
m. Faradijtt 318 

BRIBERY. 

See Corporations and Indictment. 

1. A mandamui toreftoreone to a corpo¬ 
ration disfranchifed for bribery, Rex 
•V, Hutchinfent • 19, 20 

a. Mandamics to the old churchwardens, 
to deliver the parilli-books, &c. denied, 

^ Rex V. Hutchiiijln, • 99 

3. Jhfi information againft one for bribery 
and ill practices in the dledion of bur- 
geifes, &c. Rex w. l^ayor ef Tivetton, 

. i 80 

^.•Bribery is*a fufficient caufe to remove 
one from his oilice, even before con - 
vidion, ibid. 


BRIDGES.* 

An information againfl a couaty for not 
repairing a bridge, Rex -u. County of 
Surry, 119, jyto 

B ft O K E R *S. 

How biokers were innituted in London in 
the room of ^rblers of fpites, by Hat. 
6. Ann. c. 10. Ludlam •vT Lopex^ 103 

BOROUGHS AND BURGESSES.* 
See Corporations. 

:i. By whom eledlions of borough qia- 
giftrates are to be, Rex v. Mayor of 
WbiUhur'cbt aio 


4. Kledion of a burgefs not qualified, fet 
afidc, Rex w. Mayor of Bedford, 35, 
• • 36, &c. 


B Y E.L#A W S. 

1. Debt on a bye-law for exercifing the 

trade of a muilcian in London, goodj, 
if excrcifed fur lucre, Cit^ of London 
•V. Gneen, ail 

2. Whether a bye-law of the*joiners 

company, that whoever exercifes that 
trade (hall be free of their company, 
be good, and well returned, Rex w. 
Ludlam, 267, 268, &C. 

3. A bye-law which makes it penal for a 

freeman to cxercife any other trade,en¬ 
titles him to his freedom in the com¬ 
pany of the fame trade, Rex v. Lud¬ 
lam, 269 




A 


c. 


•CAPIAS. 

See Execution. 

I. A iefatim capids, foundeefoD a capias 
ilfued before judgment figned, is ill. 
Miller ^.mBradley^ 189, 190 

•2. Where jUtigment is the lall paper day, 
it cannot be figned till the quarto die 
pafl, and faid, that in that cafe no 
r«/ las can ilTvis till the next lLextXi,fed 
Cur. contra. Miller •v. Bradley^ 189/ 

190 

3. A ca. fa. and f. fa. taken out at the 
fame time, the defendant being taken 

• on the ca.fx. the fi. fa. was qualhed. 
Stamper v. Hodgfon, 

4. A capias againft the orincipal, and n 

fci. fa. againft the bail, held to be ir¬ 
regular, becaufe only four days be¬ 
tween the uf.t and return. Bond <u. 
burner, joj 

u g a 5, If 
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If more than the fum due be indorfed 
on the ca.yk. that does not make the 
writ eoid ; for the ibt. 3. Geo. I.only 
inflifhs a penalty if executed for more, 
Crofts v.-Buult ,188 

CASE. 

Action, Assumpsit, Slander. 

i. Cafe lies for keeoinff one but 0/ a 

*0 

veftry-room, fo that he could net be 
prefent at ekiJing a pariih oiHcer, 

• Pkiih'hro-wn «i;. Ry landt 52 

€.• Cafe for fliuttinj; out of a vsftry-rocm 

• held not good, becaufe not fi.cwn he 

• had a right to be mere, l'hHlybrov:n 
*v. ^landi 351 


CHARTERS. 

See CoRPORAjpiONs, Customs, P*aK« 

DONS. 

Whether a charter which regrants lands* 
&c. to a corporation furrendered, fh'all 
be both a nenv creation and a confir« 
mation, Rex •v, Grey^ • * 

CHESTER. 

Information for a local offence in that? 
city mutt be font by minimus to the 
chamberlain of the county palatine, td 
be iranfmitted to the mayor, and after 
trial the chamberlain mutt return It to 
JB. R. Rex v. JSrereten, 32 g 

CHURCHES. 


J. Cafe by infimul computaJJ'ent infra ju~ 

■ rifdUilonem lies, though the caufc of 
the account was not infra^ l^c. S.tack- 
1 tsa» V. Hujiy, 77 

4. A (pecial a£lion ofthe enfe lies for re- 

premting a tavern as a bawdy-houfe, 
Flunket V. Gilmore, 215 

5, >^Tierc an aiSlion of the cafe, and not 
' trefrafs, is the proper adion, Reynolds 

*u. Clarke, 272 

S. Cafe fies where damages arc confe- 
qucntial .0 a latv.'ui ciit, '.b. 

7, But where the original ad*was a t:irt 
in itfelf, thcie trclpafs 1/ ct .if.nii is 
the proper adfon, Rcyns'di ct. Clarke, 

» 7 S 


See U N i-oN, &c. 

In a fuit in the fpiritual court for feats in 
a church, a proiiibition awarded, S^vet- 

Ham V. Are her, jjS 

CHURCHWARDENS. 

1. On a inanJamus to fwear a church« 

wafden, the furrugate made an ill re« 
turn, Rex ^u. I'impfon, jaj 

2. To a mandamus to fwear a church* 
warden, non frit tk&Hs ifnogoodre- 

t rni. Re:: ct. Hutvjood, 380.. 

3. No mat:,lamu'. to new cHbrchwardenii 

to make :i rate to reimbarfe the old 
ones, Rex •v. Rotberhithe, jjp 


1 See Trespass. 


COMMITMENTS AND C6N* ' 
TEMPTS. 


C E R T I O R A R 1 . 

1. Whertf a certiorcri to remove r.n in- 
didment of murder out of irules is 
graniable or nor, Rex c/. A/ics, 136 

to 146 

«. A certiorari is no writ of right, but 
grantabic or not at diferetiun {qiuere). 
Authors* Cafe, 331 

.3. A certiorari granted to remove an or¬ 
der of commilfioners of fevvers for turu- 

' in out their clerk, Arthur nj* Commif- 
J^ners (f Sevsers, ib, 

CHALLENGES. 

Sta jwROas-. 


frr At T AC H M £NTS ilW CoaOMERt, 

C O M M I T T I T U R S* 
^rr'BAiL, No. 1$, and}]. 

CONDITIONS PRECEDENT, &•; 

j 

See Cov E N A N TJP, arc. 

2. Where a condition is in the*disjiino< 
tive, anrd one part thereof is falfified, 
t\\p plahniiF mutt have judgment, 

(dr'ijfth*s Cafe, 

2. The nature and difference of condi* 
tions precedent, and of mutual cove, 
^nants, Loek v. Wright, 40,41. 

3* So alfo, Blackwell at. sog 

4 - i* 
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In iexecutory agriements, where the 
, plaintiff declares pro ccnftderaticne mde, 
the word **'pro*^ maki^ a condition 
■precedent, and there neither party can 
. have an aflion without averring a per¬ 
formance on his part. Lock ‘o. if'^right, 

42 

*• • 

Confession. 

See Conviction. 

C Q N S P I R A C Yv 

Se^ InD ICTMKNT. 

f. In an iodiclmcnt of confpirncy to raife 
vvag-:?s, toe fact w:.?; hii.i in the town of 
CambriJge, but not l:;id in what county 
tlnit was ; yet held good, Rex v. 9 «w- 
lors of CcVfthritIgr, IO, 1 1 

1. Though an indidment on 7. Geo. r. 
c. 15. do no' conciude 

Jlatiiti, yet it is held frtU enou .‘li, be- 
caufe it is an oiTencu at common 1 v.v, 

ihitL 

. An indiflmcnt for a confniracy, in 
giving a man money to n;arry !l p'-or 
Old woman, in order to giyn her a fet- 
tlcment, Rex ■t'. Ji^rzcui Js, 520 

t 

CONSUL r A T I O N., 

^ pROiiii’lTJO:;. 

A cdnfultation gives i:i> new powci'to A,"* 
for anything, but ordy to proceed on 
the very l-bel already e:'.aiL-lu-d, ^Vrr.;- 
*^ord 'V% Kcale^ 2 

CONTINUANCES. 

Continuances may I c ct)tered at any# 
time to entitle the plainiift' to hi'v judg¬ 
ment, Hmvker ‘V. IlinluHy 243 

2. In the court of common pleas, rnii 

MEMORANDUM in thedeclir.alosi is 
always general, without rcTerring to 
any«^rerm, fo that the judgment may 
be fuppojted*by an original of a lor- 
mer Term, by entering \:ontinjjanccs, • 
Martin ‘u. Budgell, 2li^4 

4, Where continuances are entered Ironi 
one Term to another, no execution can 
be prior to fuch ciitry> MtUer v, B/ad- 

/ey> *90 


CONVICTION B; 

1. On a convidtion of forgery, a rule to 
make up the record in order tp arrell 
judgment was denied, Rex •v.Sel/rt 45 

2. CJonfelfion of the offence of keeping a 
greyhound, &c. is a good conviftion, 
though the ftature 5. Ann. c. 14. di- 
reils it to be upon oath, Rex v. Gagr, 

63,64 

3. The defendant confefled himfelf guilty 
of perjury, a goi d conviction, and ho 
was by the court of •ommon pleas fet 
in the pillory, Rex v. i bcro'vcgood» 

179 

4. A conviftlon of forcible (fetainer was 
qualK'd, the veibs in the adjudication 
being in the preter, when yhey fhould 
be in the preient lenfc, Rex v. Watfon% 

6 {, 6 $ 

5. Sec divers cafes of removal from of¬ 
fices in corporations bciorc, or vvithouc 
any convidion, AVa -z'. llutchinjont lOI, 

loa 


6. On a convidion by two juftices on 

I. (ieo. I - c. 4 ii. for dellroying fruit- 
tree-., the judgment was idea coufidera- 
turn, (Jc. without quod Jorisfaciat, 
Rex ‘V. yJf'te::, 175 

7. See *a convidion on the flat. S. Ann. 
c. y. i'T not afliiiing an excile-odiccr 
in wv;*^,hirig candies, R-x'V. ^ 7 /jie:d, 


S. LiiTrs gl jcdions to a convidion c-f 
pri.;'ii.;!'o i. and Lvo.n ir.g, on the' 
jiauite 0 i- 7. Will. 3. c. 11. ever- 
ruled. i-tx 'U V Z(i 6 

q, Put a ccavdion on an inrormation for" 
tiie li;?c» clivncc was qualhcd, Rex Vt- 
J'iOive.i, • SS 

10. See alfj Rex-v. Sparlixg, 58 

H. Couvi'il ’ns for fdiing a’e without 

licence (•!.'<:<? Alu houses, and) Rexv. ■ 
Ford, 174 

12. in a convidion on i. Geo. i. c. 48.' 
it is not iK\cffa;y to fpecify the pn- 
inlluntnt inflided, &c. Rex v. AJInon^ 

175 

C O P Y HOLD S, &c. 

I. A cot-yhold flail be faken by the heir 
not bypurclvife, but by dilcent. 

by difceni, Smtb v. 7 'riggt 23 

Ci g 3 a; For 
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S. Foi^where two rights meet in the fame 
perfon, the bed {hall be preferred. 
Smith v* Trigg t 23 

3. A copyholder, before admidion, has 
neither jus in iv, nor Jus ad resn, 

C 

CORONERS. 

A coroner being in contempt, was com¬ 
mitted, ConingJly Steed, * lyz 

C O R P O.R* A T I O N S. 
Boroughs, Charters, cndQjuo 
Warrantos. 

I. Two bailiffs are of a corporation, if 
one makes a leafe of the cotpljratlon 
lands \o ijte other, it is void, Salter -u. 
Grqjvcnor , 303 

3. \Vlhere though the charter of incorpo¬ 
ration be furrendered, yet the corpf;ra- 
tion is not diflblved, Rex v. Grey, 358 

3. Whether the king can grant to a cor¬ 
poration a power to adroinilier juilice 
exclufive of hirafelf, Rex v. Grey, ib. 

4. Where by the charter the elcftion of a 

mayor, &c. is to be on a certain day, 
it cannot be made on a day after, Rex 
• V . Tregony , • 129 

5. But this is provided for by 1 1 . Geo. 1. 

c. 4. « 1^. 

6. Where the deft'on is to be by twenty 

burgeffe*;, and one is unqnaliiied, the 
elcttion is void, Rex v. Mayor 0/ Bed^ 
ford, 36 

y. But if one unqualified isek-fted a com- 
mon-council-rnan, &c. with others that 
are qualified, it is void as tolum unlv, 

ib, 

S* If there be a new elcflioo, he wlio is 
qualified is duly elected, and not he 
who has moll votes next to him who is 

' unqual.ficd, 37 

9. Bribery, a good caufe to remove one 
from his office ber'orc conviction, Fex 
V. Mayor of -n^verlon, i b6 

t , COSTS. 

See Bail, DAhtAOrS, and Pauptrs. 

1. A fire facias in error will not lie for 
cods, without {hewing that the judg¬ 


ment was afErmdd in tbd excheqnei! 
chamber, jdmnymouSf ^ 73 

2. No cofts to ke paid on a writ of error, 
where the judgment is reverfed (H# 
S r A T u T Eo), Uy vil -w. Stapleton, 314, 

3*5 

3. Where a wilt of error is brought and 
quaffied, &c. the detendsnt {hay*have 
cofts, Cowptr 1;. Ginger, 316, 317, £cc, 

4. Whore cofts ilull be paid by an admi* 
oiltraior, cr not, Coatfworth -u. Shaftoe, 

X09 

5. By an attorUv-y, Lavfon Dickenfou* 

197 

6 . The plaintiff is not to proceed in a 
new e eclmcot before he pays the cofts 
taxed on the firlt, Cruhdel <u. Bodily,* 

223 

7. Where the jury gave but twelve-pence 

damages, yet fall cofts awarded, not- 
withftanding 22. & 23. Car. 2. c. 9. 
Phillips <v. Fijh, 371 

8. On a bill to eftabfini a modus, leave 
given for the plaintiff to amend on pay¬ 
ment of cofts, Blackett v. Finny, 375, 

376 

9. On leave to amend a venire after error 

brought, the plaintiff in the original 
aflion is not to pay cofts, IVilkinJon v, 
Meyer, ^34 

10. An attorney to pay cofts and da- 

mage^ for nor delivering up deedi'he 
received on a fpccial trull, ^c. Lanxfan 
‘1/ Dickenfon, 306 

11. ^\'here the faA laid in declaration 
(for words) by way of aggravation, as 
a confequcnce of the words would bear 
an action independent of the words, full 

, cofts lliall be given ; but not where the 
words alone are the of the action, 
Phillips'V. Pip, 372 

w COVENANTS. 

See Action 3. and Br-sack. 

I, In covenant brought by the alfigneeof 
an allignce, the plaintiff need not fhew 
the intermediate affignmenis, fffivel v, 
StapUton, 72 

a. On a covenant by two to two,’ to. pay 
by moieties, the adion may be brought 
agaiail one of them, Lilly v. Hodges, 

166, 167 
3. Covenants 



$* Covenants to* transfer ilock, 
South Sea Stock> &c.} Led v . 
' 1 ^rtght» 40,42 

Sec Walley *v» Brt/coe, 173 

,5, And VTilkinfon ni, Meyer, 23Z 

6. Covenant to pay all taxesi &c. on 
l§nds, rayts to the chnrch and poor are 
net within i^ Tl/eetl v. Starkey, 314 

7, Covenant for quiet enjoyment, and that 

he would do nothing to moled 
what is a breach thereof, Andrenus <v, 
Paradi/e, 318 

t. Covenant by father and Ton, that the 
fon, being an apprentice^ iliould ac¬ 
count ; the aiflion may be againd both, 
Whitley v* Loft us, I90 

9. Where covenants are both joint and 
feveral, the adlion may be brought 
againd one or both, Lilly •v. Hodges, 

167 

COVENAl^TS MUT.UAL. 

See Con q IT IONS. 

t. What are mutual covenants, and what 
not, 40, 41. 69, 70. io 5 ., 294 » 295 

2, Where covenants are mutual, a requed 

to perform, or a tender, is not nccef- 
fary, Wilkinfon <v, Meyer, 173 

3, Tender of performance, how to be 
pleaded In iuch covenants, iP'itfel v. 

• Stapleton, ^ 70 

4, See alfo Shelburn v, Stapleton, 294, 

. • ^ 295 

3. Mutual covenants cannotarife upon a 
deed poll Loek ‘v, Wright, 

4 * 

6« Covenant on a deed poll for South Sea 
dock, 40. 68. 10^. 218. 2(ji 

CCRSING AND SWEARING. 

Sef Convictions 8 and 9.^ 

t U S T O M.S. 

JSye London. 

1 . Sluatre,^ Whether an .ancient cudoin 

may be good againd the king% charter* 
Rex V. Powell, 291, *292 

2. Ctfdoms, what are good or not, and 
how to he pleJtded, &c. Morgan^s Cafe, 

2g7»to 302 


Where an amerciament is diferetionary 
it is to be afeered, but not if it be af* 
certained by cudora, Morgan's Cafe, 

301 


D. 

DAMAGES, 

See Coin's 6, &c. 

1. Before the datute of Glaueejler, no 

damages were in any real atRion, Spiller 
•V. Adams, H 

2. BJf the datute of Merton, c. I. the 
widow in a writ of dower rdtovers the 
value of her dower in damages, fron\ 
the death of her hulband to 4 hc day 
Jihe recovers (/. e. has judgment), ihid* 

3. Damages may be given to the defen¬ 

dant in dower, although he has pleaded 
uncore prijl, ^c, ibid, 

4. Damages for words fpoken, whereof 
fome are not adionable, may yet bo 
ad'effed entire. Read v. Marjhatl, 26 

5. Where the jury may fever the damagee 
foe which the plaintiff has declared en¬ 
tirely, Moor V. Thompfon, 

6 . In trover and adlions for damages only, 
no leave to bring the thing into court, 
contra in detinue, Huxer v, Gapan, 

• 176 

7. V/here a writ of inquiry of damage* 

may be fee afide, and u 4 icre not, Parr 
V. Purbcck, 197, 213 

8. Mfition in arred of judgment, for that 

the juey gaveexceflive damages, denied* 
Herbert 'V. Morgan, 296 

9. In trefpafs for enterir.g the houfe ol 

0!ie, and tiding the goods of anothei^ 
ad damnum ipforum, is ill, Maddox^^S, 
Taylor, 37c 

10. In replevin, no flay of proceedings 

on bringing in what is due for da< 
mages. Anonymous, 371 

DEBT. 

^reBTE-LAWs, Award. 

z. Debt on a bond given for m.onoy wc 

G g 4 


A TABLING F PRINCIPAL MATTERS, 

3 * 



A TABLE OF PRINCIPAL MATTBR^S. 


at {Vide ftatate 9. Ann. c. 14.). 
Coloourae v. Stocidjlc, 57 

2» Debt for kccjiing an engine for de- 
flroyiiig the p:i;nc, cn tbc Ibtute 8. 
Ge0..1. c. 19, ciC. o 7 v/:t,?‘y. Jlo/slon, 

238 

3. Debt on a bond of thirty-five years 
pall,on /!/-•// a.idii::: p’cMded, payment 
is prei'unied, 6V/ /V -y. Barri:igtr.nt 278 

<4. Where a note under hand CiaK be no 
difeharge of a debt contraded before, 

^ Sfirhi^elt ‘V, C./'iiiHdii, 290 

5. Debt vvil! rot lie on a promilTv'ry note, 

but indebiiatas id^elpv. 

Craig, " -373 

6. Debt on flatnte 6. A.na. c. 16. fbr aft- 
in a.'f a •broker in London, without 
bei"g admitted, LuMam v. Lopez, 

‘ IC3 

•j. S-*R aTo the cafe of The Co 7 iipany, of 
Mujicians, 211 

S. Debt on a judgment, on a recogni¬ 
zance of bill, may bv: brouglit againft 
cue or both, ITlUiains -v. CiccH, 295 

In debt by an executor agai.'ll a flieiiii' 
fur an crc. pc, a.'.rjiinilh jiio;! mull be 
taken in the di <ce!b whvTc liu juJt' - 
liient vvas ciuered,.’.’i.vj, . 2 <> 


DECIiT AND DETINJiT. 

I. An ad r/iiiilltator Jc'ci .rcs againil an 
he-r in the tkl\f and this is 

only a In iui nt, Jlnr/su/d i’. !y!rr, 

■j .'6 

a. And no .tdiitnta.rc to be taken of I: but 


oa a Ipccial detuurr.r. 


ilid. 


D E C L A R A T T O'N S. 

i- ». 

See A c T1 o «, i\ :.j ii n 0 m h s r, Aver- 
lfl« L T I A 5 U V ii iV A K i j Dfiisr, 
'Pleas. 

;s no; iV.incIcnt to deliver a dccia- 
ration a p-dte ner to the isru- 

liey. urifi l.i it be fnil h.cd in the ullicc, 
jinony/uoiiS, 22/ 

a» Procei dii';.;s apainlt the bail fi.iycd, 
for lh.ll li'ie pi till.i i iiad t’.eel.ii til for 
mure t^ha’.i •.■.•.•is i*; liie (,c,u::/,i LiL'w, 
H\hJiei'‘V% ^’.^4 

After an ■..'■rel: pluiinl.'’' oi il!: Jo- 

'• cUifc io Una Ternii, die tae defeiiJaat 


may have a /uplr/edetu, Henfy 
Roji, , '^06 

4. B',:t the plaiaitilF may bring a new ac¬ 
tion, for his debt is not thereby lof*, 
but only the former aftion gone, ibidj, 

5. Jn debt on ailignmcrt of a bail bond, 
the procefs of the arrell^mull b^. fee 

• forth in the declaration, Tuiiei" v. 

Guldbourne, 78 

6. So on a promiflbry note againft the 

drawer, it iiiuft fet forth notice of non¬ 
payment by iheindorfer, Lawrence v, 
Jacob, 43 

7. In cafe for keeping one out of the vef- 
try, the declaration mull flievv he had 
a right to tXiX.iT,Thiiljbro-iv',t ‘v. Ryhind, 

354 

8. Where hiifb.inJ and vvift; may declare 
ad daKuitUii ipjoi'ut.'i, v. llajinghan^ 

2C0. 341 

9. By demurring to a dccl.iration, no¬ 
thing is coi'.I’vITj ] bift vvh.it is well al- 
Icciged liiere n, i'biLybrjvju -v. Ryl.tud, 

■ 354 

10 Declaration by an adininiflrator.igainft 
an lu-ir in dlic dc'-et and dciinoi 
D ii 1! ii T, Ac. J, Burhuul'j, ^yl:r, 351^ 

11. Declaration in trcfpafs for bre.sking 
the boufe of on.-, and trikingt'ie p-ooJs 
of anotijcr ( 'Ai’D..M.i(;iis 9.), 

dox 

12. To leave a cleql >r.itl:)n in the office 

before the clfoin-ilay, is a good deli¬ 
very, Bcf’ih‘V. tlobb), • 37<;^« 

13. Bat the dcfcnd.int’s attorney mull 
h.ive notice of it in w-iiing before the 
efitiln u iv, or an imparlance is of 

* courfe, Ijccc/j -u, liii-is, ibi 4 , 

incovetfant for net repairing againll 
tlie aifignet of an all g ce, the plaintilF 
nesd not fkew in hi.s deciar.uioR the 
inrermediatc'afhgamciits oli the Icafe, 
H') vll •v.Biapleion, ^ 72 

15, If the plainiifF alledge.f in hi.s decla- 

, ration iadfr.ttfr, fact, tnir'- paries, it is 

ful.hcient, .mil the fcaling and delivery 
lA.’ed no: bo fiictvn ; f.ir indentur. fad, 
implies it, .'^thinjon v. Coctfivortb, 34 

16. ''I’lu! j,(;icement was in the copula- 
tive,‘ but i|ie decUsation allcdges thq 

breads 



A tABLE iO^F PRINCIPAL MATTERS. 


Itfeticb in the lUfJonftive, yet held good 
^after verdift. Bursts <u. Bracher, 238 

7. Note, If on a demtrrer the declara- 
* tion appears to be b.ul in fubftance, no 
implication in a bad plea can mend it; 
aliter (it fecms) after a verdifl, IVyvil 
y, Stafilgton, 7^* 7* 

|8.«And where the ifTue is immaterial, 
the defendant fliall not take advantage 
of ^bad replication, if the declar^ion 
be gtfod, U'ilkinJoH m. Meyer, 173, 

174 

DEEDS AND WRITINGS. 

I. Signing and fealing does not make it 
a dead, it mutt be delivered by the 
party, Cicud-v. Nic/jol/on, 242 

}t. Where deeds, tec. arc delivered on a 
fpecial ituit, the party cannot detain 
them, La-i>Jhn -u. Duk n/un, 306 

An attorney erd red to deliver up 
deeds, &c. tliqjngh not intruded with 
them in the way ot buGnei’s, Siro/ti^ 
How, 3jy 

Of the effeft of a deed polU Lock <v. 
Wright, 41,42 

DEMURRERS. 

8 ce Declaration, Issues 4. 

I, By denjurring to a declaration, noiTiing 
«is confeffed but what is well allcdp, d 
therein, ['billjbrown'v, RyUiii€, 3,'4 


3 


z. 


And no advantagB can be taken of a 


fied, the plaintiff muft have jadgment^ 


Grijitb*s Cet/e 


349. 


6. Demurrer to a declaratioiia in cove¬ 
nant, to pay money for South-Sea 
ftock to be transferred on the twenty* 
*fir!t of Sept. tfc. becaufe not (hewn that 

• the plaintiff' rtaid to transfer it the laft 
hour of the clay, and judgment/rtf de~ 
fendentc, Mcrdant v. Small, zig 

7. Dcfmurrer to a /are facias againff 
pledges, which fet forth a judgment 
recovered againflP them in C. B, prout 
patet de rccordo, when there was only 
a tranfeript thereof there, Weldon v. 
Buckler, 

DESCENT.. 

See Devise anJliziK, 

When two rights meet in one per/on, A e, 
by defeent and by dcvife, the defeent 
being the more nobK*,takes place, Smith 

23 


leiitg 
•u. J'ligg, 


fllult in/orin iheiein, but on a Ipecial 
• demurrer (AVf De liET, &c.) BurLu’d 
■ n>. Tyler, 356 

3. Demurrer to an indidment for a riot, 
lor an ini'cnfible word therein, ovcn» 
ruled as furplufage, Rex ^v.<,Harris, 

3^7 

4. Demurrer to a plea in abatement of 
an indidiment of treafo^, and no time 
given thS prifoner to join therein, Rex 
‘u,•Layer, 

The condiuon being in the disjunc¬ 
tive, the defendant pleads perferinance* 
of one part, which being traverfed ^iie 
defendant demurs. The travel ie is 
confeffed by the demurrer, and the 
plea in that part allcdgcd bcing^falii- 


DETINUE. 

See Damages 6. 

DEVISE, 
o.r Legacies, 

1. Where copyhold lands devifed Ihall 
he titfiten by purchafe or defeent {See 
Coi*y HOL. S»ii/h ‘v, ^rigg, 2 j 

2. Wh;'rQtftme may take a fee-limple by 
di'v;ie, wii'v.ut the word heirs,’* 

‘il. U iiy, 0 ^53 

3. In wiKit cafes devifees take eftates for 

Iik;,*vith contingent remainders, Shaw 
u. Way^, 2 ^^ 

4. Scw and note the learning of c^oecu— 
tory devifes and contingent and crofs 
remainders,^ diZ'i.i'i.v 'v. Iray, 234 to 

5. Same cafe, 38,, jg, 

b4 (). An executory dcvife to two, on con- 
tingcMu-y of a third perfon’s dying i^ 
both their life-times “ without iffuq/» 
Ear/Zvo ry. Peacock, 54 ^'^ 47 '' 

A dcvife 10 one for life, and after hi* 
It aih to the iffne of his body, gec, i»“ 
an elbic-iaii. But a devife to one foe 
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, life oftly, and if he die without ifluc, 
remainder over, is only an eftate for 
life, S^awv» Way, 263 

8 . devifed his meifuage in H. to B» 
and his heirs, and all the rett and^ re- 
£due of his lands to C. and his heirs ; 
B, died ?h the life of A, ^are, if 
this lapfed legacy be by the general 
claufe carried over to C. as reftduary 
legatee, or fliall defeend to the <hc:r 
law, Wright <u, Herne, .222 

See a devife ofigSvelkind lands, 7 »r- 
uer v» Turner^ 20S 

DISCONTINUANCE. 

S.v Error, 

DISFRANCHISEMENT. 

Srr Corporation. 


cofts taxed on the firft, Cruniil 
Bodily, azstzzb 

6. In ejeftment &r non-payment of rent^ 
the plaintiif had judgment, but preci> 
ceedings were Hayed on bringing in 

' the rent and oofts, Phiilips v» DttUitle', 

34 S 

7. Where judgment in ejeftihent is jiftbirc 
than a year’s Handing, zfeire facias 'uuft 

fued, and notice given, S^eed v, 
Late<voard, »• 366 

8..On a judgment had in '■jeflment, the 
defendant offered to deliver poffeilion, 
on condition of receiving a declaration, 
ike.. Pockltngton‘v, Hatton, 221 

9. Objeflions in cjcflment after verdidt 
over-ruled, Gravenor v. Salter, 30^ 

ELECTION OF OFFICERS, 


DISTRESSES. 

See Replevins. 

D O W E R. 

See Damagbs 2 S: 3. 

I. Dower of three tenements not good, 
by reafon of the incertaiiuy of the 
word ** tenement,” Kentv. Kerry, 355 

‘ 2. In dower, vneore priji is a good plea 
where an adlual aiugnmeut is^ made, 
SpHlet V. Adams, 23 


E. 

E J E C T M E N Ti- 

2. The method of proceeding therein in 
B. R. Smith V. “Jones, 118 

2. Ejedlmcnt lies not of a fifhery, nor 
^ pifearia in lueh river*? but it lies de 

(tanta) terra a^ua cooperici, IVaddy 
. Nemo ten, 277, 8 

3. In ejedlmen'-, judgment cannot be en¬ 
tered upon confeffiou of the cafual 

^ ^iettor, Ccoptr v. Beale, 109 

4. Errci? in Cum. Scat, will not lie on a 
judgment againH the caiual ejedfor, 

; Smith “v. Jeujs, t s 8 

C. The plaintiff !9 not to proceed in a 
iicw ejecim nt, bcldrc be has paid the 


See Corporations, 

1. Where a void elcdion of one not c^oa* 
lified, was held good for one qualified, 
Re.r •v. Mayor of Bedford, 36, 37 

2. Of the right of eledion of borough 
magiitrates by inhabitants and out- 
dwellers, R(x V* Mayor of Whitchurch, 

2io 

ERROR. 

iSV^ Amendment 2, Eject&ent 

1. Whe\e a writ of error lies, or not, 
Rex njm Trinity Chapel, 27, z8, 23 

2. On a mandamus for an archdeacon to 

be rellored to a feat in tKc choir im 
Dublin, a writ of error will not lie, 
Rex or. Trinity Chapel, 27 

3. A writttf error is brought by two, and 

one dies pending the writ, how the 
plaintiff may iue execution, Pemoire 
V. Brace, 108 

4. A-writ of error is no fuperfedeas, un- 

lefs the plaintiif in error pjits in bail, 
Aujlrutheti Cbrijly, 121 

5. Fending a writ of errexr, procee’ding* 

again ft the Jbail are Hayed, Wallen*t 
Cnje,*- 129, 130 

6. *"A writ of trxor coram vohis is a good 

JuperJedtas after it is allowed, Bek v. 
CoUins, ' 147 

7. IV^ere error corent volts lies, or not. 

Belt V, Collins, 147. 317 

8 . Want 
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Sf Want of a affigoed in par< 

liament for errors Martin v. Budgdt 

aSj, 284. 368 

After in nulla eft ermtum pleaded, is 
never admitted to amend general errors, 
Barnjfey 1/. Shrimpten, 304, 305 

MTO* On a judgment in debt againll two 
^S^fendants jointly, both muft join a 
wiit of error, Connper <v. Ginger, 305 

11. N^idls on a writ of error where^the 

judgmem^ reverfed, ff'ivel <v. Sta¬ 
pleton, ^ 314 

12. Judgment was againll two, and a 

writ of error brought by one, was 
quafiied, the defendant (hall have coils. 
Miles <u. Ginger, 316, 317 

13. Where want of an original was af- 
iigned for error by na id of the plain¬ 
tiff’s own attorney, Hunjlanv. Ho’ward, 

327 

14. A writ of efrror fued and allowed* 
before execution ferved, is a fuperfe- 
</r<;r,thoogh the defendant had no notice 

- of it, Moorfoot *v. Chiven, * 373 

15. ‘V^niether want of anariginal return¬ 
ed by^ the Ihcrift* is erre*, if one be 

. iiled on the roll, and fo certified, Car- 
•veln). Manly, 30. 

1^. Error forvariance between the origi¬ 
nal and the declaratfon ; biiWon pro¬ 
ducing the record»it was right, but of 
another No. roll, Ilmvker v, Hinton, 

Hi 

17. Error, for that there being but one 
defendant, the plaintiff had declared 
uod cum ipfi idem, but held ipji to be 
ut furplufage, 7 «r«rr 377 

x8. Error, for that the plaintiff had not 
fet forth in his declaration, that the 
drawer of a promiffor^ note hfd no¬ 
tice of the default of payment of the 
in^orfor, Lawrence v, Jdtob, 43 

19. On motion to amend a venire, after 
error brought, the defendant^in errof 
ihall not pay coffs, unlels the del[pn- 
dant will waive his writ; for then it 
will appear to be brought for this fault 
and not for delay, IVClkinfon v. hUyer, 

* 234 


20. Where a mn prof is entered wldio^li 
« mjericordia, it is no error. Anonymousf . 

21. Where bail is required in error on n'. 
recognizance of bail, Cbrijly v* Anjlru^l 

* ther, 237 

*22. Of writs of error to reverfe out¬ 
lawries, Outlawry. 

23. Of writs of error to the king’s benchy. 
&c.*in Ireland, feel. I, 6. 27. i84,&C« 

24. Error from Ireland, if the defen¬ 
dant does not appear at the return of 
the writ, it is no difctmtinuance, TV/-* 
niiy Chapel v.The Archbidhop of Dublin, 

184, 185 

2;. f'or he need not appear lyitil errora 
affigued, and he may, by feire facias,' 
compel the plaintiff thereto, ^ 185 

26, Error to reverfo a judgment in cjc£l- 
•ment after a verdiil. Obje^lions over¬ 
ruled, Gravenor v. Salter, 303 

ESCAPE WARRANT. 

1. One taken on an efcape warrant after 

a day rule, detained, Wilkinfon v, 
Mathews, 80 

2. Attachment againll divers, for ref- 

cutng one taken on an efcape warrant, 
Rex 'V. Dunbar, 240* 

3. A judge of either court, where the 

commitmen^, adion, judgment or ex¬ 
ecution is, may grant fuch warranty 
Rex V. Dunbar, 24'| 

ESTOP P»E L. 

1. What Ihall be taken to be an eiloppel 

or ifot. See 33, 34. 323, 324 

2. Parties to an indenture tfre eftopj^ed to 
deny cirentials, but not defenptive 
words, &c. Shipzvith V, Gnen, 

. 3 *i 

3. As if a clofc be demifed called Lamo f 

Meadow, the party is not cllopped to 
fay it is arable, ibid* 

4. So if a clofe be demifed containhlg 

500 acres, he is not citopped to fay i| 
contains lefs or more, Skipmoit^ 
Green, . • • 313 

5. It is a general rule* that nil debst is qq 
good plea to an aflion founded on t 
fpccialty, or on a record, ^or th^re.tbi 

defendai^ 
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iefciidaAt M eftoppcd, unlefs mixed 
other fafls, as fraud, &c. fFar- 
rtm V. Coii/et, 3^4 

Where the defendant covenants to per¬ 
form all covenants in a former leafe, 
fcc. (recited) ‘he is eftoppcd to fay 
%here were no fuch covenants in the 
former leafe, &c. AiUnJhn •v. Coaif- 

^ 34 -. 

EVIDENCE. 

5rr Witnesses. 

1. Papers found in a prifoner *5 cuftody 
read as evidence againft hint, Rex v. 
Layer, 8h’» 89 

Parol pfoof of what the prlfoncr con- 
/efied before the council, not admitted, 
except his confclfion were Tinned, Rfx 
IV. l.ayevt 89 

Where the defendant may pie-d the 
general iffuc, and give the fpecial mat¬ 
ter in evidence, MoJ'i v. Beumt, 120 

^ Where a plea is in the ailirmative, 
the proof lies on the defendant, tIniiarJ 
u, Phaley, i8o, 181 

What comes under the per qtied in 
trefpafs, mult be proved, Phillips v, 
c. 372 

6 . Nctc, the parfon’s evidence to^rove 
a woman a concubine rejeded, (or be 
would have married her him felt, 

V. Phaley, 181 

y, If an indorfement by the obligee 
of intereft paid, be evidence of lech 
. payment, &c. BerU ‘v. Barrington, 

279, 2b'o 

S; See the conftruAion of the (tamp-ad, 
5. & 6. Will. 3. deeds not to be re- 
, ccived as evidence till ftampcu, Rex 'v, 
BiJhopofChcjler, ^ 365 

^ An anfwcr in chancery not to be evi- 
t denee at law, cither for the party or 
’ 4ig<ainft a third perfon, Hilliard ‘v. 
^JPhaky, 181 

fo. Nor any proceedings in the fpiriiual 
where the title of lands, is in 
: ^tttfftioii, ibid. 

ft« An exemplification cf an entry of 
'^^00* at RoUerdmHt no evidence^ Rex 

75 


12, Yet a copy of an agreement in Hoh' 
land, attefled by a public notary, 
good evidence, H^alrond v. Fan Mo/es, 

322, 323» 

13. Cohabitation .'“.llowcd to be evidence 

in favour of Jegiiinration, llitliard v, 
Pbalcy, ^ 

EXCHANGE. 

'.See Bills or E.'cc’.iakoe.. 

EXCISE OF ffc E R S, 

See Conviction 7. 

EXECUTION. 

See Error 4. Capias, and Fikri 
Facias. 

1. Execution of a criminal in Middlefex, 
though the fad committed in Ejjrxy 
Rex V. Layer, 

2. An execution fued before the defen¬ 
dant’s death, ir.ay be executed after, 
withetUk a fare facias. Anonymous, 225 

3. A prifisrncr is to be charged in execu¬ 

tion, within two I'erms after judgment 
obtained Ju ugments), &c. Ano- 
nymous, .227 

4. If judgment be figned after the Term,* 
yel it relates to the fit ft day^ of that 
Terra (except as to purchafors), and 
the execution ought to be tefted ac¬ 
cordingly, Graves v. King, 310, 

See 225. lA 1-89 

5. Error by two, and one diespending 
the writ, execution may be without 

feire facias, Peunoire v. Brace, loS 

EXECUTORY DEVISE, 

^ce Devise. 

EXECUTOR. 

Inventory and Lv.g%ci^9 . 

An executor was denied the enlarging of 
time to plead (the rules being out), 
unlefs be would enter into a rule not to 
pjead any judgment obtained after th« 
rules were out, Amnymous, 30S 

EXPOSITION OF WORDS, &c. 

♦ 

See Words. 

EXTORTION. 



A TABLE PRINCIFAL MATTBA^ 


EXTORTION. 

Set Indictments. 

t • Attachment movecf for againll a de¬ 
fendant for extortion, in forcing the 
plaintiff to take lefs damages than the 
jury gave, Williams v. Lyons^ 189 

• The lifcie againft a gaoler for denying 
to return a habeas corpus, and cxtort- 
a note from his prifoner, Rc,'; v. 
CSlsfi»» * 


FIERI F A C I«A S. 

1. Where a feri fa las w hout a 
turn is not good, QoddarA>*v» Gilmai^ 

a8« 

«. A fi.fa, and fa. ^aken oat at th^ 
fame time, if the defend nt be taken 
on the ca.fa. the fi.fa. fiiall be quafliedii 
Stamper *v. Hodgfout 30ir 

3. liidl^lmcnt for a re/cous, jetting forUl 
quod cuvi ‘virtuie bre'vis de fieri facias^ 
and a warrant ^ued thereupon, he le¬ 
vied tijo goods, i^c. is ill, for the f, 
ft. ir.uil be fet forth at large, Rexaxm 
li'ejiburj, 357 


F. 

FACULTIES. 

A faculty granted by the archbimop reed 
not be fiibfcribcd or regtiltred by the 
chief clerk of the faciikics; it h I'uf- 
ficient if dojje by his deputy, Rrx •;<. 
£ijhop of Chejier^ 364 

FALSE L A T.I N. 

See Words. 

F E E - S 1 M P L E. 

Inhere one may b.'ivc a fec-fimpU; vjiihout 
theiVord beiis ,*’IVaji -153 

F E L 6 N 

# • 

, Indictments Murder, 

Where felony may be of goods de¬ 
livered, See. Rex‘V. Mafvn, 74, 75, 76 

S. Felony cannot be of goods delivered 
to a carrier, till the fpec^l trull be de¬ 
termined, ^ ihid. 

a. The goods of a tbifcl perfon llolen 
^ out of another’s (hop, is not felony on 
the llatute jo. & ii. Will,•3. c. 3. 

4 i>ottymGttSt 1^5 

* FEOFFMENTS. 

I. Where a feoffment •is to f^vcral ufas, 
&c. the revcrlion in fee to the heirs of 
the feoffor, his heir takes by defeent; 
oliter in wills. Smith -v. Trigg, 23 

a. See feoffments pleaded, Wiv$jl v. Sta- 
fleton^ 68, 292 


TINES AND RECOVERIES. 

V/hcre acres .an- mentioned in a fine Xtt 
recovery, they (hall be taken by com¬ 
mon computation, and not Fy the ffa- 
tuto Dc Terris Menfurandis, Waddy 

376, 277 

FORGERY, 
otf Con vicT IONS i« 

See, cn an indidlment at the alHfes, H. 
conviftier. of forging the (lamps, but 
judgment arrcilcd, Rex v. Stipe, 45 


G. 

GAMING. 

1. Debt on bond for money won at jATi 
Collourne v. Stockdale, 37 

a. Luformation for gaming, on tht ffa< 
tutc^. Ann. c. 14. Aupnymoxs, 

GAME PRESERVED. 

Set Conviction a. 

1. See goods replevied, though diffmiMt 
on a coi)vi£lion for keeping dogs, nets 
Stc. not qualiiied, Rex v. Bvrebai, 20' 

2. See debt on a (latpte 8. & 9. GHo^sz 
c. 19. for keeping an engine todeffi^ 
the game, Sbipten Hoptoa, % 2| 

3. Upon a conviflion hereof btforb;, 
judice, any perfofl may have debtijl 
the penalty, Shipton v. Hoptan, ^^3 

4. See alfo Rex *v. Gage, <^ 6 

GAOLES 
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GAOLER. 

See Extortion z. 

Garblers of spices. 

Sa Brokers. 

GAVELKIND. 

Or a mil of gavelkind lands cancelled^ 
the land to defcend equally to gtand< 
cbildren« Turner ‘v. Turner, 208 

f 

GUARDIAN. 

Op a habeas c^rpust an infant was deli¬ 
vered by the Court to its proper guar¬ 
dian, Rex V. JobnJion, 214. 21^ 


M. 

HABEAS CORPUS. 

Sre Guardian. 

f. On a habeas torpns by one who had 
been a prifoner two Terms, and not 
tried, he mull be difeharged, Rex v. 

. Waller, 5 

2. Cafes of perfons brought into court by 
hAhtas coasts, Rex v. Jobhflon 214 

An attachment againll a gaoler, for 
denying to return a habeas corpus, Rex 
VtCeiwH, iiS 

4. On the fulpenfion of the Hab. Corp. 
ahk, the power of B, R. is reflrained by 
particular words, Rex v. Layer ', 98 

5, A habeas corpus for the wift, being 

carried by her hulband by force into 
THE Mint, Lifter*s Ca/e^ 22 

4 

HEIRS. 

Administrator z. 

f.- The heir*i title by defeent is prefer- 

1 >>.ablc to that of purchafe, &c. Smith v. 
Trigg, 23 

R* ATeoAment to afes, the reverficn in 

V”fet to the heirs df the feoffor, his heir 

'f^'^takci by defeent; aliter in wills and 

1 deyifes, ibiJ» 


3. Where a refid uary legatee (hall not 

take by the will, but the heir, Goo4* 
right v. Opie, • 123; 124 

4. Whether a lapfed legacy ihall go to*^ 

fuch a legatee or the heir, Wright v.. 
Horne, 221,22Z 

5. Where one may take a fee-fimple.by - 
devife, without the word ** heir^*^'^ 
&c. Bagotv, Oughton, 253. 255>/^56, 

6. Where iffue of the body is / .'fuamount 
tc heirs. {See Wills a'M Words.) 

HUSBAND AND WIFE. 

Baron and Feme, and IIabea^ 
Corpus 5. 


I- . 

JEOFAILS. 

1. A verdift in the debet and dotinet, 
where it ought to be detinet only, is 
aided by theliatutc, Burland^, Tyler, 

2. On a policy of infurance, the decla-' 
ration was qtiodnavis et bona J'ubnterjit 
fuif, where only the goods were in* 
fared, 4yet held good, and the falfe 
Latin cured by the verdict, Cambridge 

Let, jgo 

INDEBITATUS ASSUMPSIT. 

An indebitatus affumpfit lies on a promif- 
fory note, though debt will not, Wtljh 
'w. Craig,' 

INDICTMENTS. 

See Conspiracy,.Felony, Murder, 
Treason. ^ 

1. An indiflr.tcnt, if laid in the disjunc¬ 

tive, is ill for incertaiaty, Rex v* 
Brereton, 3^0 

2. The ulmoft certainty is required there¬ 
in, fo as a convidion may be pleaded 
to other anions, &c. Rex v, Gibbs, (;8 

3. See alfb, Sex w. Reeves, 296 

4. And Rex v. Breteton, 329 

5. IndiAment 
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IndiAment for confpiring to raife 
.wages, not conclading contra formam 
Jiatutit yet held good, for confpiracy 

• is an offence at common law, Rex a;. 

Taylors of Cambridge, 12 

6 . Note, the confpiracy was laid in the 

_ J town of Cambridge, not faying in what 
^ ^county, yet.held good, ibid. 

Jiare confpiracy to do a lawful aft, 
if n^n unlawful end, is indiClNfflc, 
thougJSic aft done, Rex v, Edtvards, 

320,^21 

S. IndiftmentsVor confpiracies are never 
qviifhcd, Rex V. Edwards, 321 

9. See other matters of confpiracy, ibid. 

10. Of calling over the panel and chal¬ 

lenges, &c. in indiftinents of high 
treaion, Rex ‘V. Layer, 86 

11. Indiftment for piracy, in Snicing a 

Ihip, againft the mailer, &c. Rex v. 
Sjirigg and Oakley, 66 

12. Indiftment for piracy on a commif- 
fion, according to the ffatuce 28. 
Hen. 8. c. 19. Rex m. Mufon, 74, 

75 > 

13. The defendant being acquitted on 
two indiftments of felony, &c. found 

• guilty on a third as a cheat, Rex 'V. 

Mafon^ * • 77 

I14. On an indiftment of treafon^ the pri- 
foner, before he pleads, &c. is to have 
his irotts taken off) Rex v. Layer, 82 

15.* Note the exceptions tq Layer'*s in- 

• diftment, and the anfwers thereto, Rex 

V. Layer, 83, 84, &c. 

x6. An indiftment of murder removed 
out of Wales and tried iit an Englijh 
cowiiy, Rex •v. At has, ^ »35» ^36 

17. Two indifted of murder, one of 
them acquitted, and the other found 
guilty. Anonymous, • 164 

x8. An inSlftment for nsaljpg the goods 
o^a perfon^unknown, 248 

19. Seealfo • 165^ 

20. On not guilty pleaded to fuch in¬ 

diftment. a property mull be proved in 
fomebody. Anonymous, 248 

21. One tried and found guilty as ac- 
ceffary to buying and receiving ffolen 


goods, though the principallieiog af« 
terwards tried, was acquitted on th« 
llatute 5. Ann. c. 13. Rexu. PelUsrdt 

264, 265 

An indiftment qualhed, it beio^ 

** presfentat. exiftit for ** quod 

* billa ejl vera,** Rex Reeves, 296 

23. On an indiftment and acquittal in 
Ji.R. no aftion to be in the Marjhalfea, 

for a malicious profecution, iZw 
V. Roberts, 307»'30ff 

24. Indiftment .for 'fecreting a woman 

pregnant illegitimo faetu is ill, Rex w. 
Chandler, % 336 

25. an indiftment for a refeue, the 

f'fa. or ca. fa. lAc. muft he fet forth 
at large, Rex v. Weftbufy, 357 

26. In treafon, the venire facias not to be 
read See. after a verdift, Rex v. Layer, 

• 9 * 

INFANTS. 

See Guardian. 

1. An infant defendant was admitted ad 

frofequend, per prochein amie, yet good, 
Spiller «y. Adams, 25 

2. S^*e an infant brought in by habeas 
corpus, and delivered to his guardian^ 
though objefted he would take in re¬ 
mainder, drc. Eex v. Mary Johnfton, 

ai 4 

INFORMATIONS. 

S^^Quo Warrantos, Gaminc. 

1. Information againfl; a juffice of peaces 
for lending one to the houfe of correc¬ 
tion without caufe, Rex fij. Okey, 43, 

4 ^ 

2. An information againfl a juffice of 

peace for not granting his warrant, 
denied, and the profecutor ordereii to 
pay cofti, Rex v. Nichols, 337 

3. An information againff a burgefs, 

not taking the oaths at the time of 
eleftion, not granted, Rexv. Mayor 
Mahnjbury, % 55 1 

4. Information for prophane ctrfing an^ ? 

{wearing, and a conviftion tbereonl^: 
quafhed, Rex -v. Sparling, 58, 

5. See alfj Rex -v. Tuck, 

6, Informatuin 
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€» Informiition againft a mayor, &c. for 
taxing men who did not live in the cor* 
poratiqp, Rtx *u. Major of *TenUrden^ 

114 

7. Information agalnll the county for not 

repairing a bridge, Rex v. County of 
Surrey, 119 

8 . Information againft a mayor, for bri* 
bery and ill praftice in elcfting an of- 

£cer, Rex *0. Mayor of •Tiverion', iBj 

« 

9. Information againft a fchool-boy for 

a/Taulting his maileV, Rex v. Sir Charles 
Holhivay, 283 

■‘to. Information againft overfeers of the 
poor for removing a fick perfon, Rex 
V, Ednpards, 326 

11. Information for a libel laid in the 

disjcn£li VC, * * feripjit feuferibi cau/avit** 
is ill, Rtxv. Brcrcton, 550 

12. See an information againft a mayor, 

&c. for beating the informer, moved the 
laft day but one of a Term, but de¬ 
nied a rule to bang over a magi Urate’s 
head for a whole Vacation, Rex -v. 
Nichols, 337 

13. Information in nature of a quo nvar- 
ranto, againft a mayor and bailitf, fug- 
gefting that no man could be iiinyor 
or bailiff of the corporation of V/hite- 
church, in HampJljire, who were non- 
reiidents, Rex v. Butler, 350, 3 j i 

I N N-K E E P E R. 

J, An inn-keeper may detain a herfe for 
only one night’s meat, but cannot fell 
\i\m, Joues v. 1 hurloe, 172 

9. But if he gives credit to the owner for 
that night*, he (hall not afterwards de¬ 
tain the horfc, fones'V^'lhurloe, 


4. But in an a£umpfit*ox\ a note for tt 

certain, or in covenant for paying a 
fuin certain, i^icie the jury cannot mi* 
tigatc, ,p6^ 

5. See a writ of inquiry granted to be 

executed before the Chief Juftice, the 
action being for 20,oool. Eajl India 
Company ‘V. Ellis, f 

6. Motion to fet afide an inquiry, by^t'aufe 

sfxccuted before the money became 
due. Anonymous, 3 SO 

7. .A rule to let afido the^^ixecution of a 

fecond writ of inqu’ry, becaufe the 
cofts not paid on i’ettiug aftde the firft, 
Barr •v, Niblet, 21 j 

INSIMUL COMP'J'rASSENT. 

See Accounts. 


INVENTOR y. 

An inventory may be b.lilficd nt the fuit 
of a legatee, but not at the fuit of a 
creditor, Ilioton v. Tai her, 168 

, I R E L A N D. 

See Error 2}.. 

1. Where thO ordinary in Ireland may 
vtht a royal foundation thc/s. Trinity 
Chapel V. The Archlifbop of Dublin, 

; . . c. 

2. '1 rover lies in B. R. here for a CQn- 

verfi^n in Ireland, iralrond v. Fan 
Nlojes, * 322 

3. See the cafe csiThe Kingv. The Arch- 
bijhop oj Armagh, on a writ of errof 
from Ireland (Tit, King). 

ISSUES. 

I. Where the iffue is immaterial, and 
where the defendant fhall not take ad- 


^ I N Qt.U I F Y. 

^ ‘ See Wr ITS. 

jt» Where a writ of inquiry will or will 
not lie, Fletning v. Parker, ic8 

Where it may be fer afide for fmall- 
-ivefsof the damages, Parrv. Purleck, 

ir W * * *97 

an a£tion<^for damages, the jury 
- muigate them, or 

ibid. 


vantage of an ill replication, Woolley 
•V. Brifcoe, 17J, 17^ 

2. An informal iffue may be amended, 
but not v.'here there is none, or a void 
iflue, Cewper v. Spenee^t, 376, 377 

3. What are good or ill iffues, &c» 
and 'of the iffue on folvit ad dim, 

346 

4. Where the iffue will not end t 1 w mat¬ 

ter, the plaintiff may take advantage 
of it by a demurrer, ibid, 

5. Where 
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$, Where feveral iftiies arc joined, a ver- 
di£l that finds the one, and not the 
other, is not good, StMtford Ntak^ 3 

6* Ifitteof the body (^rrlisia 6.). 

JUDGMENTS/ 

Error, «nd Jurisdiction j; 

1. A .^e denied for making up a re^d 
with ?A^rreft ef judgment on a con- 
viAton ot rwgery, Htx v, Selfe, 45 

a. In eje£tnie»jjudgment cannot be eun 
tered on a confeflion of the cafual 
ejedor. Cooper v. Beak^ 109 

3 . A teftatum capias founded on a capias 
which iffued before the judgment 
figned, is ill, hBlUr ns, Bradley, 189, 

190 

4, ’a judgment given the laft paper-day 

cannot oe figned until the quarto diepcft, 
which is out of Term, ibid, 

5. A fcirefacias againfl the bail jointly, 

but a ieveral judgment againft each, 
held good, Ckrke ns. €or nip, • 199 


12. Motion in arreftofjudgmenf.becanfe 

the jury gave exceffive damages, de¬ 
nied, Hebert ns, Morgan, • 296 

13. A j udgment, when figned, (hall relate 

do the firft day of the Term precedent, 
{See 189, 190.), Granses ns, King^ 310 

14. Where the rejoinder did not anfwer 
the replication, the plaintiiFhad judg- 

^ men^, Cotton ns, Onssen, 343 

15. In ejedment for non-payment of 

rent, the plaintif ^ad judgment, but 
proceedings flayed. See, Phillips ns, 
Doelittle, 345 

16. Bankruptcy in the pHncipal (hall 
not, avoid a judgment regularly had 
againfl the bail, Heavyfide ns, Dansis, 

348 

17. Where a condition, &c. is'in the 
disj undive, and one part thereof falli- 
fied, the plaintiff muft have judgment, 
Griffith's Cafe, 

18. Where judgment is had againft the 
marfhal, the profits of the prifon (hall 
be fequeflered. Sec, Wilfon ns, I^cbin, 

35 ® 


6. Though a judgment be^-egularly ob¬ 
tained againfl a prifoner, he muft yet 
be charged in cuftody within two 

‘ Terms after; and if he be chargjcd af¬ 
terwards, the Court will difeharge l^im 
«vith coils, Jnonymous^ ^ 227 

A judgment fet afide, becauft; figned 
within four days, iTe, before the quarto 
dtk poff, p/lartin ns. Henriju<is, 237 

8* Motion to flay proceedings on a judg¬ 
ment, for that part of the money was 
paid, but denied, unlefs the defendant 
brought all that was due,* Sec, intc/ 
court. Anonymous, ^ 236 

9. A judgment was given by a judge of 
affize after he came to town ; but this 
was by confenc, Rexns.^urridge* 246 

10. A judgment by default is not to 

be'impeached, where the defendant 
made defence on the w{it of enquiry, 
Patterfon ns. Dyer, • 289 * 


M. See a judgment againft a direClor^if 
the South-Sea Company fet afide, &c. 
by ftatute 7. Geo. I. C. l. 5. Saladine 
ns. Jaeoh/oH, • 29I 

Vpfc.Vin. 


19. A judgment (hall not be vitiated for 

any error in a word of furplufage. 
Turner ns, MoJJe, 377 

20. A judgment fet afide on payment of 

coftsf giving anew judgment for fecu- 
rity, and pleading to ifliie immediatdy, 
Anonymvss, a 8^ 

a I. If two are jointly bonnd, and the afHon 
is againft one only, yeuafler verdift, 
if it appear not on the record that the 
ocher delivered the bond, the judgment 
(hall not be arrefled. Closed ns, HichoU 
Jon, • * 24* 


22. Motion to fet afide judgment agunft 
bail denied, Aldridge ns, Snontsden, 230 

J "U R I E S. 

1. VlTiere the jury may fever the damages 

for which the plaintiff has declared. 
Moor ns, Thompson, 78 • 

2. A fpreial jury is to be by confeat, 

and DOC to be challenged, Rex v, Mser» 
ridge, • .245 

3. But fee divers preoedents of fpecial 
juries without fuch confent, Rose ns, 
BurrOgt, 

H h 4. The 
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4.’ The high'iheriff may return the jury, K. 

'though the under*AierifT be both at¬ 
torney d!hd bail for the defendant, jRfx 

V, Burridge, 2^7 KING’S PREROGATIVE, Sec, 


5; If any lawftil obje£lion be to the fh<^ 
riff, a fpecial jury may be ftruck by the • 
‘mailer without confent, 248 

(. Rule for a jury without confent^ 

V, BurrUgt, 229 


JURISDICTION. 

See Prohibition. 

t 

1. An in/ifkul^ccmputif£ent infra jtirifdic^ 

tiemm held good, though the caui'e 
■ thereof was not within the jurllUicliou, 
.Spackman **/. Henfey, 77 

2. A judgmentof an inferior j'.irir.ii<fl:nn 

idea confiJeratuTH q lod cck eights cf, 
•is not good, if not laid quad fori fad at ^ 
Rexv, JftDHf 175 

3. A prohibition to the gratul feriions in 
fVeues^fox that the defendant, living in 
Londont was ferved with prcceil; of tii.n 
court, and not ar-^penving tlierr.ni Ids 

Cl lands there were ietjueJtereJ, 

V, Evans, 374 


JUSTICES OF PEACE. 

S:e !^A5tards, Sec, 

Is An information lies againft a jullice for 
fending one to the houfe of ctjrkefiion 
without caafe. Rex*L\ Okey, , 45,46 

3. An information moved againft ano¬ 
ther for refufing to grant a warrant, 
t but denied, and the profecutor ordered 
tb pay cofts, Rex Nichols, 337 

3, And note, in judicial adls by the 
> juftices, all things lhall be intended re- 
. ^ giilar till the contrary appear 1 hut 
* alger of miniihrial adls, for there all 
ir.vtpt agiKur 10 be right, Rex v. Fena~ 
hies, . 37a 

See elfo Poor’s Settlbmknts, Ses¬ 
sions, Alehouses, Ac. 


1. In zauare impedit, ** plenarty” is no 

plea » the king’s right, Rex •», Ar^ 
magb, • • 

2. The king cannot exempt in any cafe 

^erc the fuhjcd has an intcreiU Sec, 
Hans Sloane Pavoid, ^ ^ 19 

3. The king cannot be dallied of any 
•of his prerogatives hy the general 

words of an adt of parliament, Rex v, 
Armagh, 8 


4. In other cafes (/. e, not of preroga¬ 

tive) the king’s rights are no more 
favoured than thofe of a fubjedl, Rex 
nj. Armagh, 8 

5. See alfo Lndlam v, Lopex, 105 

6. Where an ordinary may vifit a college, 
&c. though of the king’s foundation. 
Trinity Chapel v. The Archbijhop, 183, 

i 84 ,&c. 


7. SsCC2\ks Rex 'd.Shippcn, 367 

8. The king feifedof the advowfon of a 

vicarage, and the bilhop of the advow- 
Icn of a rcdlory near it ; the king’s 
inpumbent dying, the bifliop united the* 
livings ; the king prefentsc another 
vicar ; and oi) the bifliop’s refufing 
him brings a quare impedit againft tiie 
bilhop, and Judgment pro rege, Rex v. 
Jr.Afon, ^ 5,6, 7, 8 

9. The king cannot pardon or releafe' 

any rights of the lubjedl that arc once 
vefted, Ludlam v. Lopez, 105 

K>. Nor will his adl of general pardon 
releafe any duty given to the fubjedl 
on a penal ilatute, Ludlam v. Lopez, 


104,105 

It. Ahd it fe^ms he cannot pardon 
burning in the hand. Sec. li^on an ap¬ 
peal (and ^5. Rep. 50. contra deiyed), 

*• log 

T3. Scccilfo the king’s power of relcaf- 
[ag or difpei.fing with penalties, Hans 
Shane v. Rowlett, 12 to 19 

ij. i^uere, If the king’s charter to the 
Col)i*gc of Phyficians can exempt them 
from the militia fervice, $h,. 

14. What 
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14. What power \he king has to grant 
.charters of exemption from pahlic 
fcrvices or penalties«f llatutes, ihid. 


L. 

LATITAT. 

See Writ. 

LEASES. 

1 . Where a leafe is to commence from a 
day to come, that day is excluded, 
Macdonel v- Weldon, 54 

If the lefiee enter before the day, he is 
a dilTeilbr ; and if he continue in puf- 

•feiiion after the day, though by the 
leffor's confent, he is liable to debt for 
the rent arrear ; for no aft of the lef- 
fee ihall hurt the contraft. See. Mm- 
danel‘v. Weldon, 54, 55 

3. A reftor makes a verbal leafe of his 
tithes for one year, at fo *much per 
acre ; the leffcc lets tjjem to the tc- 
fpeftive landholders at fxpence per 
acre more : adjudged, the leflee is the 

• occupier of the tithes, and not the rec¬ 
tor, R^x v. Fairchugh, 6f, 62 

/p. Of powers to m;%kelgafes,&c*referved 
in marriage fctticmcnts. Sec.* See 249 
to*252. and tit. Power. 

5, Two bailiffs are of a corporation ; if 
one makes a leafe to the other it is 
void, Salter ‘v. Grofvenor, 303 

L E E T S. . 

See Amerciaments, an^ Qift> War- 

RANTOS 2. 

LEGACIES AND I^EGATEES. 

1. An inventory may be {plfified at the 
fttit of a legatee, but not at the fuit of 
a creditor, Hinton v. ^arker, 168 

X. Where a rcfiduary legatee *(hall not 
take by the will, but the heir. Good- 
right V, Opie, 123 

3, ^eere. If a lapfed legacy (hall go to 
the rcfiduary legatee, or to th^heir at 
law, Paeklingtsn ^v. Hatton , 221, 2-22 


LIBELS. 

’ • » 

1. An attachment ag.-iinfi the publlihet^ 
of n libel until he produced the author, 
KiX nj. Wiait, t23 

24 One outlawed for a feditious libel 

, may be bailed on his bringing a writ 
of error, Rex v. Erbury, ITJ 

3. An information for a libel laid dif- 

• juivciively, viz. ** Scripjit/‘u fcrlbi 

*' caujuviF^ is ill,- Rex ‘V. Lrereion, 

I . 530 

4. For libels lA the fpirltual court and 
admiralty, yiv PiioriiBi i ion. 

LIMITArrON OF ACTIONS. 

^reAcTiONS and Pr.EADiNGs and Page 
109. 171. * 

Tdiirty years pofieffion of a cottage built 
on the lord’s walte, without licence, is 
a good title againll the lord. Sec. Rtx 
•V. Willy, 287 

LONDON CUSTOMS, Sec. 

S’er Bye-Laws and Sheriffs. 

1. The Court will not judicially take 

notice of the cuftoms of London after 
a ft^itcnce in the fpiritual court. Cake 
*v. Wingfield, iy 6 

2. Debt* on a bye-law for exercifing a 
trade (i. e. of a irufieian) in London, 
Chamberlain of London Gre;:n, 211 

3. Qumre, Jf a bye-law of the Joiners 

CoRipany in London be good, and well 
returned, Ludlcun -v. Cd-’ambet'lain of 
Londjn, 267, 268, a&9 

4. F^tere, IF one free of the Merchant- 
'I’aylors Company, but ex^treifing the 
trade cf a joiner, is obliged to be^ilA 
free of the Joiners Coaipany, ibid. 

t;. How brokers in London came <0 be- 
ellabliflied, o;i foppreffiug the o/ftce of 
garbler of ipices, Ludlam nj. Lopez,, 

<049 105 

6. All defamatory words fpolSen iti Lon^ 
don, punifliablc by»the fpiritual court, 
may be tried in Lon.don by the cufiom 
there, HodgLns a*. Corbet, 11 j 

MAj^r 


H h 2 
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M. 

mandamus. 

$ti Quo Warranto and Returns. 

1. A manJofaus to Av^ar a inayo/i 
tec* Rex •v, Serle, 33 ^ 

2 * A mandamus to reftore divers disfran> 
chifed for bribery* &c. Rex v. Huf~ 
ebinfont 19, 20 

3* Mandamus to the old churchwardens 
to deliver the paridt^books* &c. denied* 
Rex V. Street^ ' 98, 99 

4. Mandamus pi the mayor, &c. of Car- 

UJlet Rex V* Hutebinfont 99 

5. On 2 n^ndamus (by an archdeacon to 

be redo red to his feat in the choir, &c.) 
a writ of error will not lie* Rex v. Tri¬ 
nity Cbapel, 27 

6. By ftatute 9. Anne, the profecutor 

may plead to or traverfe the fads in 
the return of a mandamus ; and the 
other party may take ifTu;; or demur* 
Rex V. Trinity Cbapelt 28, 29 

7. A mandamus to chufc and fwear a 

mayor (hall be taken reddendo (ingula 
Jingulis* Rex d* Tregony^ ill 

8. A mandamus was to chufe and fwear a 
, mayor* &c. but a peremptory manda¬ 
mus denied* Rex ns. Tregony, 127 

A mandamus to reftore Dr. Bentley to 
the degrees* &c. he had taken in the 
univeruty, Rex w. Univerjit} of Cam¬ 
bridge, 148 

10. Several pe'tfons cannot be joined in 
one mandamus to be redored (admit* 
ted)# Sec. Rex v. Mayor of I^mgjton, 
o 209* 210 

1 r. On a mandamus to fwear a church¬ 
warden, the furrogate makes an ill re¬ 
turn, &C. ; a peremptory mandamus 
*■ iiTued* Rex <v. Simp/on, " 325 

12. See z mandamus granted after judg- 
^ ment of oufer againll the fa nc perfon 

onzjuowarranto, Rex v. Pindar, 235 

13. A mandamus to juftices of peace to 
fi^h a poor’s rate* Rex ns. Robin/on, 

" 335 - 344 

14. A mandamus to proceed to the elec¬ 
tion of a mayor* Rex v. Serle, 332. 

336 


15. To didrain for a poor’s rate# Aex ns* 

Beecher, lO 

• 

16. To appoint toverfeers* Rex v. Ruf- 

3 V 

17. No mandamus to compel new chorch-i 

w'afVens to make a rate to reimburfe 
the o?.l ones, 339 

18. To a mandamus to Avear a church¬ 
warden, non fuit eleBus is no good rc- 
Htirn* Rex v. Retberbitbe, 380. 325 

19. A mandamus to the chamberlain 
London to admit a joiner to the freedom 

• of the Merchant Taylors Company in 
London ; he returns a bye daw* that 
whoever exercifes the trade of a joiner 
(hall take his freedom in that Com¬ 
pany* and held well* Rex v. Ludlam, • 

267* 268 

MARRIAGE* &c. 

See Conspiracy 3, Evidence. 

1. Of legal marriages, &c. (See Bas¬ 
tards AND Bastardy.) 

2. Of niarriage-fettlements* Sec. Bagget 

•V. Oughton, 249 to 2 $ 2 

3. Of power tg make leales* &c. referved 

on a marriagc-fettlement* ibid* 

See Powers. 

• “ 

MARINERS. 

Of mariners wages ; on a libel for them 
a fpecial coiiiradl^as fuggeited*but a 
prohibition to the admiralty denied* 
Tbe Mariners Cafe, 379 

MARSHAL OF B. R. 

'' See Judgment z8. Pace 350, 

M a 'r S H A L S E A. 

1, On an injimul computajfet brought there* 
a bare accounting together is fuiHcient 
to give a.juriiUi<!:rion to that court* 
Spackman v. HuJJ'ty, , ' 77 

,z. On an indl^ment and acquittal in 
B. R.*an adlion was brought in the 
MarJhaJ/ea for a malicious profecution* 
but on giving in bail above the pro¬ 
ceedings were Hayed* Rex v. Roberts, 

iryf , 308 


MIL!- 
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MILITIA. 


Whether phyhcians ye by their charter 
exempted from finding a horfe to fcrve 
i|;i the militia, Hans Hieane v. Pa-ivlet, 

J “ 

M I S N O M E 

^ee Abatement. 

MODUS DECIMAN dI . 

Tythes. 

A bill to efidbliili a modus payable on 
or about fuch a day not good ; for the 
day mull be certain, Blackett v. Frt- 
nej, 375 * 37 ^ 

MONEY. 

See Debt and Payment, 

1. Money, &c. fliail be brought into 
court, &c.; in trover and ad ions for 
damages, no leave t«r the thin;>, Scz. ; 
contra in detinue^ Iluxcr 'V. Gapan, 

176 

2 . In replevin, no flay of proci'edings on 

bringing in what is due for damages, 

Anonymous i 379 

3. Motion to flay proceedings on a judg¬ 
ment, for that part of i!ic money was 
paid,, denied, unit is the rcm.ainder 

• (with colls, &c.) be brought into 

court, Anonymousy : 236 

4. On a disjundlit^ agreement to find 

lodging, diet, &c. or p^ay lol. the 
jol, \jvas brought into court, Savil v. 
Snell, 305 

5. Where money is pa'd in part on a bond, 

though exprefled as paid for principal, 
it (hall be applied towards t^e interell 
due, Bojiock <v. Bcjhck, * 24a 

6. Where money is paid indefinitely, the 
creditor has cleflioi^ to apply it to 

what dtbt he will. Anonymous, 236 

* 

kULTJPLIClTY OF SUITS. 

1. Where, to avoid muttiplicig^ of fuits, 
an a£tion will not lie, Pbiilybra-xvn v. 
Ryland, 5 2 -* 35 * 

a. Where there is a oontell with a cor¬ 
poration, the matter ihall be tripd in an 
information, to avoid a multitude of 
(yits, Rex V, Tenterdenf 1 *4 


3. For though a verdift an/ judgment 

Ihould be againll a fingle perfo'n, it 
would not end the contellf as td the 
rell, ibid 

4. Alfo in a dilpute between a parilh 

and the county who flull repair a 
bridge, the information (hall go 
agiiiill the county ; fur though that 
parilh is not obliged to repair, an¬ 
other might, which may be Ihewn by 
the former parilh, Rex v. County of 
Surry, ^ • X20 

MURDER. 

See Indictments. 

See two perfons indited of murder, and • 
one of them acquitted^ though they 
were both doing an unlawful gil, Ano^ 
ny/nous, 164, 165 

MUSICIAN. 

See Bye-Law. 

MUTUAL COVENANTS* 

See Covenants. 


N. 

•nil d e b e t. 

See Plbaj. 

non compos. 

V/hat proof (ball be allowed, or not, t 
make one nun compos, iSurr Davalt 

59 »^ 

non PROS. AND NONSUIT.^ 

1. A plaintilF fuing in forma pauper 

is not to pay colls on a nonfuit. Am 
•V, Shman, 3, 

2. The declaration w^s with four count 
defendant demurred to one of 
and plaintilF joined, andhacLjudgmei 
and then enters a non prof, as to ( 
other three, but without a mifericord 
and in error held not neceltiry, A 
nymous. 


H h 3 
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NOTES. PROMISSORY. 

. In an aiVton on a promiirory note 
aijainft tkc drawer, the p!ai;niiF need 
not ailedje notice to the deferidant of 
the indorl'eaient, Lav:ni:a c. Juccb^ 

43 

In an aftion on 3. & 4. Anne, c. 9* 
ag-iinft the indorfor of a proirinory 
note, ficit net am implies he lignoJ it, ^ 
Elliot Cczjcrt *3°7 

The inclorfee Aied t^e dnwer npon a 
‘ note, by wi.icli he hror-Vu’ d to account 
with T. S. or his order, for 50!. value 
j-eceived } aiyi held good upon the faid 

ftatute, MrnVe'y. Z.£Y, 362 

# 

4'. Debt wjll net lie on a prcinilTory 
note ; but aj 4 ind>.bi!atu$ aj^'umpjlt will, 
if'clcb y. Crai^t 373 

5. See the conilruAion of the feveial 
■ Ihtutes 6f promilibry notes and inland 
bills, ibid. 

NOTICE, &c. 

1. Notice mul 1)C given to the drawer 
of a proinllTory note n'>: I'viny paid 
by the iniorUe, La.i)'a-icr ‘v. "juaiby 

43 

2. Notice muft he given on ■x feire'^ieri 
•inquiry, of its being iiVacd, tScc. *' rj 

O'. Lure uan/t , 3 v' 6 

3. A writ of error fued an') r.llo’ve.i i>c- 
■ fore execution ferved is good,^ though 

the defendant has no notice cf it, 
Moorfoot ‘v. Chi verst 3 , 3 


o. 

O A T II S. 

* S>e Aj-'fjDAVITS. 

%« 

1. Where a r.eg.uivc oath fhall l>e pre¬ 

ferred p an alhnnative, AV-c <v. j-Ick- 
*u(>rih, ^ f 

2. Ot t:*king the oaths, Ac. by virtue of 
' the‘'ftatuto i. Che. 1 . c. I. Cohiu c. 

Flett-her^* 45 

OBLIGATIONS. 

*« . »' ■ 

See Bok DS. 


OFFICES AND OFFICERS. 

Set Quo Warranto. 

1. Sec divers cafes of removal from of^ 

lices in corporations before convidion, 
Rex v. Mayor of Caritjle, I or, I02 

2, Noii^in corporations, &c.) who has 
been iiXtilice one year (hall, be chofen 
into it the next, Rex v. fohnst 1*3 3 

'^ORDERS OF JUSTICES. 

See Justices and Sessions. 

ORDINARY. 

See King’s Prerogative, 5 and 6. 

ORIGINALS. 

See Philazers. 

OVERSEERS. 

See Poor. 

OUTLAWRY. 

1. See an outlawry for high treafon re- 
verfeJ f^r error, Rex Fowis, 26 

2. One outlawed for a feditious libel 

bailed on bringing a writ of error, 
R, x v. Erburyt . 


PAP r»S T s. 

See Recusants, 

PARDONS. 

See King, &c, 

P A R 1 S II E S, 

See Bastards and Parssh Settle¬ 
ments. 

The ilatute fore relief of the^poor ex¬ 
tends to extraparochial places, Rexyv, 
Rt'fordt '■ , '39 

' PARISH STETTLEMENTS. 

Bastards, Sessions, &c. 

I. Payment of taxes, though not charged 
perfonally or nominally, but only as 
occupier of the tenement, makes a fet- 
tlcment, Rex v, BrickbiU, 38 



2. A fervant living with a vidtor gains a 
fetticaient, Rex v. St. Fetsr’s, Oxford, 

• . 

An apprentice having fervcd two 
years in one parifh was turned over 
to a mailer in another parilh, \^ierehe 
ferved out hh time ; he IhaJ^e fet¬ 
tled in the lail parifii, St. flavt's -v. 
Allhidows,* ^l68, 169 

4. Being bound an apprentice and fgrv- 
ing will not make a iettlemcnt without 
inhabiting, Rex v. St, John Raptlfi, 

• 285 

5. A fervant is to be fettled where lie 
ferves, and r.ct where he is liired, 
Rex <v. St. RctcRs OxforJ, 60, 61 

6. Lawful children are to be fettled 
where the }nirt'-us were fettled, but 
balbrds where born, V/. Giles -v. fi w- 

%Jhy, 169 

7. A fervant may be letilod where li'e 

mailer had no fetileinent, Rex St. 
Peter's Oxfcfd, i;o, J!. 170 

8. An apprentice hired as a fervant after 

his mailer broke }::i.kt:.s no^K-ttieiiient, 
unlefs tiie iiuhmtiire be difchargid, 
&C. Biichngtui -v. 235 

9. Where thjhij'huid inaygain afettm- 

ment bv marri igc with h:.s wife, Rex 
‘V, ll'HL'i, • ^ t- 6 'j 

,10. Tne fectlemc'.'.t of a poor men is 
where he dwells,‘and no> where he 
\^orks, Rex v. Sjiltlef.dJs, 308 

in. Yet his fettk-ment is where he 
ferves*, and has board-H'^iges, and not 
where he lodges, Stc. Rex •v. It hitc- 
chapelf 3*'’9 

12. See zn indiSltnenf for^z cnnfpirj^cy 
in giving a man money to marry an 
old difabledwvm.an, iiwrder to charge 
the parilh, Rex v. E kvards, 320 

13. Note, Forty days fervice «nd2r an 
indenture gains a littienient, 

Jn^ffton V. Bechamp, 2 3 5 # 5 0 51. & 61 

14. An information lies againd the over- 

feers and jullices, fbr removing a fjek 
perfon, Rex v, EdvjarJsy 326 

iij. Sec orders of removal quafhe^, be- 
^caufe the county was only in the mar¬ 
gin, or of w'hat age Jae chilt^ cn were, 
Rex v.Chejier, 337 


16. No compbint to thejufticesj anlieis 

made by the churchwarden^and over- 
feers, canjullify an order of removal, 
Rex -V. (Rf^e, .64 

17. Birth gains a fettlemcnt in no cafe 

• (except baftardy) but where the fettle- 

, ment of the father or mother is un- 
knovva ; and then it gains it only till 
the legal fettlement be known, St. Gikt 
V. Everjley Blackxvatert lyo 

18. Though awife has a legal fettlement 

before manias, yet it is loft by the 
marriage, , • ihid. 

1.9. And on the hudiand’s death, (he and 
her children are to be placed where he 
was lall fettled, ^ ibid, 

20. Hiring a fervant in an exjraparochial 
place is a good caufe, *within the fta- 
tute, to niake a fettlement in that town 
or parilh where the mafter lives, Rex 

, c-'. St. Peter's Q.efordf 50, 51 

2t.Thc mafter has lands in twoparifhes, 
lives In otic, bat keeps fervants in the 
other ; tiiey are Icttled in the parilh 
wlftie they ferve, and not where the 
mailer lives,AV a <v.St,PetePt Oxford,ti 

2z. An order for removing poor children 
qu:i:hen, not faying of what ages they 
(Vere, Jiix V. Chejler, • 337 

23. An order confirmed on appeal makes 

asgoud fettlement in the parilh ap^ 
pealing iv^aiuft all others, Wrothamv, 
St. Qlivc, zoo, aoi 

24. And t!ic order of frflionsis peremp¬ 
tory, ii iM's a caufe, for rcverfing it 
appear ilicrein, Rtx ‘v. St. Peteds Ow- 

ftgd, 6l 

• 

25. Ifthe order of the juftices, orthatof 
the Filions, be affirmed in B. R. it 
concludes only the contending pa- 
rilhes, Rex v. St. Peter's in the Eajl 

. ♦S* 

26. An attachment will go againft parilh 

officers for a contrivance to Icttle 
poor man and his I'aniily, Wrotham s 
St. Olive, 2C 

27. And fee indictments for.conrpiraci 
to fettle poor perfons fraudulently, & 
Rex *u. Ed'.v.'inis, 32c, 32I,S 

H h 4 PA 
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PARLIAMENT PRIVILEGE, 
flow to proceed againll perfons having 
privilege of parliament* lFad/-wortbv» 
Handi/utet 228. SetzOfZt 

PAUPERS. 

A pauper (hall not pay cods on a nonfuit,* 
uiough an edate fall to him afterwards, 
Anml *u» Skman, 344 

PAYMENT. 

See MqNl;Y. ^ 

!. Where a fum of money is agreed to 
be paid at feveral times, an adion lies 
Ibr the whole on a failure at any one 
time, Abelard’^ Cafet 56, 57 

i. Money Va% paid on a bond as princi¬ 
pal, yet taken to be in difcharge of 
intereft, Bojieck v, Bofiock, 242 

|. Debt on a bond of thirty-five year«s 
ftanding, on folvit ad diem pleaded 
payment (hall be prefumed, Seark v, 
Barringtont 278 

^ ^uatre,. If an indorfement of i^tcreft 
paid be evidence of fuch payment, 
Searle nf. Barringtont 279, 280 

Where payment before the day is 
payment at the day, Martin v. Brit- 
jthard, , * 345 

S. Sec an ejeAment for non-payment of 
rent, and judgment thereon ; but the 
execution ilayed, ' ibid. 

PEERS. 

Motion for a peer to waive his privilege, 
&c.- Lord Coningjbfs Cafe, See 20, 21 

PERJURY. ;' 

See Affidavits 2, and Page 179. 

PHILAZERS. 

e 

Viter two Terms, they wil! not make out 
an original without application to the 
court of chancery, Martin 'u. Budget 

284 

PHYSICIANS. 

S«e^the( expofition of their charters, 
&c. Hans Sloane^^, Fanulett, LS to 19 

Whether the phyficians are excufed 
from finding a horfe to ferve in the 
militia, 12 


PIRACY. 

See iNntCTMBNfs 8, 9. and Page 76,^ 


See Ab 




PLEAS, &c. 

BMEKT, EsTOPPBL, IsSVBS, 

and Mandamus/ f 

1. Where a plea need not conclude prout 
patet per ^recordum. Carvel v. Manly % 

30 

2. See recufancy pleaded in difabitity of 
, the plaintiff, Colvin v, Fletcher, 43* 

44 * 45 

3. Tender, how to be pleaded, and 
when to be made, 69, 70, 71. 218, 

219. 292 

4. Where nil debet may be a good pica, 
and where it cannot, IVarren v, Confeg^ 

106 323 

5. The ilatate of Limitations pleaded to 

an afiignee of commiifion of bankrupt* 
cy. Grey v, Mendez,, 109. 171 

6. Where the defendant may plead the 
general^ffue, and give the fpecial mat¬ 
ter in evidence, Mofs v. Rennet, 120 

7. Non afj'umpfu is a good plea to an a^ion 

brought againll a common * carrier, 
Jlarrifon v. Green, 178 

8. Where the plea is in the afiil’mative* 

the propf lies on the defendant, Hilt 
liard vl Pbaly, i 8 q 

• ft • 

9. Plea of afiets die impetrationis hrevh 
original, when the proceedings were by 
bill, is ill, Seviniack v. Marjhall, 288 

10. Where a defendant ought to plead in 

chief, &c. Anonymous, 289 

it. Culloms, &c. how to be pleaded* 
Morgatls Cafe, 296, 297, 298.300 

12. Nil debet is no good plea to an aflion 

of debt on a penalty (or fpecialty), 
IFarrenv, Confet, 382 

13. A plea non anfwering the declaration 

is ill, Ac. Sparks v, KeehU, 33O 

14. So wjbere the rejoinder did not an- 

fwer the replication, the plaintiff had 
judgment. Cotton v, Owen, 343 

15. Of pleading, Ac. to a bond for mo- 

ney v^n at play, Colbourne.^, Steck- 
dalef 5 7 
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l6. In a quart itHpeditf plenarty u. no 
good plea to bind the king’s right, 
Rex jw. 'JaekJent • 8 

1^. In dower, uncort prijl is a good plea, 
where an actual ai&gr.nieot is inade, 

Spiller •v.jidamSi 3 2$ 

i 8 .. Collateral matter pleaded to/decla- 
ralion, where the demand /s ill fet 
forth, may make it good, Burland v. 
qyUr, * 3i6. Seeyo,-}i 

|o. Where the condition is in the dif- 
jun^live, the defendant may plead per¬ 
formance of cither part ; and if one 
part be falfified in pkadlng.the plain¬ 
tiff muff have judgment, Criffub^s 
Ca/e, 349 

• ao. Where a time and place of doing is 

made certain by the a^rc.’ment, he 
who pleads a tender mud alfo plead a 
ftfufal by the other ; and if he be not 
prefent, that muff be ftiewn. Black-well 

•V. Rajh, 

a I. Plea in bar, that he gave a note of 
2ol. in full l^atisfadion of the debt; 
and on demurrer held ill; for.a note fo 
iven is no difeharge of a debt or 

ut^, Ifpriugett v.Cbadvticit 29° 

,2. After.** not guilty” p-lcaded, thede- 
. fendant cannot jollify or plead fpecial- 
. ly, Barnjley Sbrimptent 305 

* Where nil debet is a good plea or not, 

^Warren v.Ccn/et, ^ 106 .^ 3-381 

IL. Trefpafs for entAing his land, tak¬ 
ing his hpps, and dellroying his poles; 
defendant juflifies, that the ground was 
his own, and that he took the poles 
damagefeajant ; and on demurrer ad¬ 
judged for the plaintiff ; for the de-m 
fendant cannot juftify deftr^ing a 
thing diftrained. Sparks^ <v. heebie, 

330 

ac. Where the jollification is good, the 
^traverfe ns immaterial. Carvel v, 
Manley, • 3 * 

a 6 . Where payment before the day may 
be pleaded as paid at the day,.Af«r/ijf' 
w. Pritchard, 345» 

21 An executor denied time to plead, 
' onlefs he would enter into a rule not to 
plead any judgments, &c. Anenymous, 


28. After in nulla erratum pleaded, k !i 

never aUowed to amend general errbn, 
Barnjley y. Shrimpton, • 304 

29. Sunday is not reckoned one of the 
four days time to plead, Lord Coning- 

ye Cafe, ^ 46 

30. The principal and bail cannot join in 
a plea, AddiJ'on v. PatUr/on, 28^ 

• POLICY OF INSURANCE. 

See an aflion onja policy of infurance 
for a Ihip loll by barratry or fraud 
of the mailer, Knight v. Cambridge, 

• 239 

POORS R A t E 5, &c. 

1. A mandamus to a juftich of peace tO 

dillrain for a poors tax (/. «. for jt 
quarter), Beecher's Cafe, lO 

2. «The poor tax ought not to be made 

for a year, but only from quarter to 
quarter, ibid, 

3. The llatute 43. Eliz. c. 2. for relief 

of tbf poor, extends to extraparocbial 
places^ Rex v. RuJ'ord, 39 

4. The lelTee of tithes, and not the reAor, 

is chargeable to the poors tax, Rex v, 
St. 4 *eter*s Oxford, • 6|, 6a 

5. Covenant to pay taxes on the lands ; 
rates to church and poor are not taxes 
on the lands, Theed v, Starkey, 314 

6. See mandamus s to jullices to fign 

poors rates, 335. 344 

7. A mandamus will not Me to the new 
overfeers to make a rate to re*iniburfe 
the qld ones, Rex v. Rotherhitbe, 339 

8. An oVerfeer is not bousd to lay out 

money*till it is raifed ; but if he does, 
he may make a new rate, and re* 
imbarfe himfclf out of it, Rex v. 
Rotherhithep 335^ 

POORS SETTLEMENTS. 

See Parish Settlembitts, 

POWERS. 

See Leases. < 

A power was by marr’vige-fettlement for 
tenant for life toleafe all or any partdl 
the lands at fuch rents, or more, as 
then let at; he ieafes the tianfion* 

boofe 
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beofe <(whicii was never let), referving 
lio rent; and adjudged a void leafe* for 
Bis poiyer was dnly to let lands then 
^ demifed, and on which fomc rent was 
relerved« Bagot <v. Ought on, 249.381 

PREROGATIVE. , 
&Vr King. 

PRrNCIPAL AND INTEREST.- 

Stt Mo^ey. 

PRISONERS. 

^ee Esc/pe and Execution. 

|. In treafon, &c. their irons tobo ftruck 
offbefare |hcy plead to the indnJ^mcnt, 
&C. Rtx -v. Layer, 82. 91 

A rble for their friends and relations 
16 come to vUit them, Rex -p. Layer, 

‘86 

PRIVILEGE. 

Set PaeliAMENT and Peers. 

• c 

P R O C II E I N A ^ I. 

See In!-akt. 

o p R O F A N E N E S S, &c. 

See Convictions 8, and Informa¬ 
tions 4._ 

PROHIBITION AND CONSULTA¬ 
TION. 

I. In error on a libtl for a prohibition in 
a fuit tor tithes, variance ailigned be¬ 
tween the libel and the plea, ‘ AVraZ/or// 
•i;. Leale,' 1,2 

a. The awarding confultation not only 
fets afido the prohibition, but gives the 
^ plaintiflF in the fpiritua! court leave to 
‘proceed there on his libel, 3 

3. The alledging in the declaration, that 
the plaintiff .in the fpiritual court had 
proceeded there contra formam prohi- 
bitionis, is but a fuppofed contempt, 
and fuggeded only as a ground for a 
prohibition, 3 

^ And the Sniping or not finding of 
fuch<oatcmpt is altogether iminate- 
r;ai, : ibid. 


3. And If the plaintiff here will have any 
advantage of the defendant’s proceed¬ 
ing there after a prohibition, this being 
matter of eiiccncc Ihould be proved#it 
the trial, and damages then inMed on 
foAfo doing, 3 

6. A^ohibitton to the fpiritual court, 
the o^eiidant having giv-cn a bojid to 
dcli'/er a will which he had gut out 

,of that court, Cuband'v, Deivbury, 

327 

7« On motion for a prohibition, the 
Court will not take judicial notice of 
a cudom in London after feiuence. Cook 
•V, Wingfield, 176 

8. No prohibition to the admiralty court 

after lentcnce, but for caufe apparent „ 
on the record. Anonymous, * 94 * 

9. A prohibition to the fpiritual court on 

a fuit there for feats in a c!;urch, Su:et- 
tiam nj. Archer, 338 

10. On a prohibition, it is quarried who 

is the vihtor of ifniLrrJuy College in 
Oxen, Shffcns Cafe, 367 

11. On,a libol in the admiralty for ma¬ 

riners wages, a i'pecial contrail was 
fug;^efted,r but a prohibition tyas de¬ 
nied, '[‘he Mariners Cafe, 379 

12. See a prohibition to the grand fef- 

fiovis in Wales, for tliat the defendant, 
living in London, was I'ervet! with pro- 
cels out of thiit court, and not appear¬ 
ing idereon his lands were fequellered, 
V aughan -v. E^vdns, ^ 374 

13. A prohibition to the fpMtual court 

for words fpoken in London, Hodgkins 
•V. Corbet, II4, 113 

' PROMISSORY NOTES. 

’ • See Notes, 

P R O O F. 

See EvioiiNCE and Witnesses. 

PROTECTIONS. 

One committed to the Fleet for fel¬ 
ling written protedions, Carter*s Cafe, 

34 ®. 341 

PUR C H A S E, &c. 

See Devise and Descent. 

QUARE 
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^ QJJARE IM*PEDIT. 

Picnarty is no good plea therein to bar 

• the king’s right, Rex v. 'Jackfo^ 8 

QJJO WARRANTY’S. 

d 

See Boroughs 3. 

I. A ^t!o fii'arriinfo ir.formiixion foruryT^- 
ing the efiice of irayor of Lt^-withiel, 
llexv. yokn, 13Z 

Arolher the fteward of a lee< 

for imp.’nclllng a jury not duly fum- 
nicneu, /’(*.<• t. Harri/mt 135 

3. A rule againft divers claiming to be 
capital burgeil'es, and another to be 
recorder of Rrseknoek, Rex v. Powellt. 

165, 166 

Bee a rule. See. againll the mavorand 
common-council t)f BcJfordt Rex ‘v. 
Mayor of Bedfoi^, 34, 35 i 36 

On that information it was quxricd if 
the vcrdi£t could be let afide for mif- 
bchaviour of a juryman, anti all the 
Judges of England divided, Rex v. 
"Ju^s, 201,^02, 203, &c^ 

6- See two rules againft two perfons 

• claiming to be mayors, and others to 

be capital bu’-geflVs of Renryn, R.tx v, 
jdatporaticn of Renryn,^ 215, a 16 

•j. An information for ufurpingthe office 
of tnayor of Pen^ynt Rex ‘v. Rindavt 

, 234 

The defendant found guilty of ufurp- 
ing the ofiice of mayor of Iregcny 
feveral years, &'C. fined 200I. Rex v. 
CrackeTt • 285 , 28 ^ 


R. 

R*E COPNIz/NCE. 
See Bail and SetF acias. , 

records. 

f Seen rule denied to make up a record 
’ with an arrcil of judgment in order to’ 
fupport a bill in chancery agaiffa the 
profccutor, Rex c. 45 


2. See an attachment againft 8n*Airoctate 
for amending a record after a motimi 
in arreft for the fame crr(», Rex v. 
Colvin., 

.* RECUSANTS. 

Of pleading recufancy in difability, and 
of recafants taking the oaths, 45, 44, 

• • 45-38* 

REGISTER. 

What Is a good regiftering of a Soutb’Sem 
coatraft ivithin llatute y^Gco. i. feff. 2, 
c. I. Wool’ey v.Brfc^, 173, 174 

REMAINDERS CONTINGENT, 
See. 

1. Of cror.;-reinaInders, 254- 

2. Where devifees ffiall take an eflate 

for life, with contin!;cnt remainders. 
Sec. Ska-w kReighy 253 

3. An ixccutory devife to two on the 
contljjgcncy of a third perfon’s dying 
in the life of thofe two (without 
ifiiie), RarJuns'V, Reacocky 346, 347 

4. Sue and note the refolution of the 
Court in the cafe of contingent remaisiF 
ders on a devife, Sbavjv. kRay, 382, 

• 383,&c. 

• RENTS. 

See Ejectment 6. 

REPLICATION AND REJOIN.. 
DER. 

See Plea 14? 

REPLEVINS. 

l.See goods replevied, though diftraine^ 
00 a convi(ffion cf keeping dogs, nets, 
&c. not qualified, Rex <v. Burebet'p 

209 

2. In replevin, no ftay of proceedings oil 
bringing in what is due for dam|geE, 

AaonymouSy ^ 37 *.) 

3. A feire facias aga^ft the pledges iii| 
replevin is in nature of a declaration, 
and amendable, Wetder <v. Buckler^ 

3 « 3 . 3*4 

RLSCOU^ 
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R E 8 C O U S. 

Indictments. 

, In refcouSy &c. an attachment is not 

y-.M be granted till return of the writ, 
Ctejor *0* Heltf **o* 

4. An attachment againft divers for ref. 
emng one taken on anelcape*warrant, 
JUxv. Dunbar ^ * 4 * 

i 9 

j. In an indiftment for a refene, the 
whole proccedines. •yi«. the fitri fa» 
das, ise. are i6 be .fet forth at large, 
fifx *0. Wefibury, 357 

RESIDUARY LEGATEE. 

, 8 tt Devise. 

r % 

.RETURNS. 

* Stt Rescovs I, and Sheriffs. 

1 . Return to a mandamus, fetting fofth 
articles for a removal ad eJftHum 
^uea. is ill, Jiex v. Hutchin/on, 102 

а. The return to a mandamus may be de. 

murre'd to, or travcrl'ed by o. Anne, 
C. 20 . R(x v Tt'egony, • I13 

3. The return to the mandatnus for rc- 
lluring Dr. Bentley to his degrees, &C. 
Btx V. Uni-verjsy of Camhriilgf, 151 

4. Eight days to be between the teftt and 

return of each jcireJacLs agaiall bail, 
Ctynn v, Tates, 31 

5. A capias againft the priifcipal and 

/arejadas againll bail held irregular, 
beiauie onlr four days between the 
^fjie and return, ibid. 

б. The return of a feire /br/.2/«againft 

bail mull be on a Jay ieit.iiti, if*the 

prccci'Uirgs againll the principal be by 

b«li, fur it is an original fuit, &c. 

C/ofts‘V. Bktd, 188 

« 

(/. .The plaint ff died before the return of 
.the Hrii; proceedings aguinll the bail 
fetafide, Ilutckihjln -v. Smith, 240 

R I G IT T S. 

See Kino 4. 

c <5 ^ 

I. Where two rights meet, the bell is to 
be preferred, ii'ffliiVA V. 7 r/f^, 23 

4 , A copyholder, before admiflion, has 

c neither jus in re, nor jus ad rem (i. e. 


neither a right of poflelOon nor 4 
right of propriety), Vbitlibrvwu' v. 
Ryland, * 3j2 

3. Of rights and remedies, 353 

V- 

\ 

s. • 

SCIRE FACIAS. 

Sei Bail 2. 7. iz, 13. 16, &c. and 
Capias 4. 

1. A /cire facies will not He for colls,* 

■ without (hewing that the judgment was 
affirmed in the exchequer-chamber,^ 
Anot^meus, 73 

4 . h feire facias for cods mull always go 

into that county where execuiioiF on 
the original judgment (liould be made; 
but debt on fuch judgment, or on a 
recognizance, ma/ be laid in any 
county, ibid, 

3, A feire facias the bail offebn, 

when his name was 'Thomas, Atwood 
•V. Beach, ^ 113 

4. An execution fued out before lire tef- 

fator’s death may be exeduted after 
without Anonymous, 225 

3. A feire facias agsiinll the*pledges in 
replevin is in< nature of a declaration, 
and amendable, lyelder v. Buckler, 

3 « 3 i» 3 i 4 

6. A feire facias may be againll the bai| 
jointly, and yet a feveral exeention 
againll each of them, Clarke v. Cor-, 
nijh, 199 

'7. The principal and bail cannot join in 
a plet to .the fare facias, Addifon v, 
But:rJon, aSy, 290 

8. Tenant for life, remainder to his ifl'ue 
in tail, acbnowledged a,llatate and 
died ; a feire faeins ilTued on the fta- 
tute againd the iffuc jn tail, ^nd re> 
turned feire^'ed ; if the iffue do not 
come in at the day, he may be charged 
with the execution, and can no way 
avoid or fet it afide, Atwoodv. Beach, 

^ 

9. Pcpceedings againll the bail Hayed, 
bcciufe only four days between the 
tefe and return of the feire facias 
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Krou^ht by., the executor againft the 6; An Older for removing peur cfaildrdi 
principal. Bond v. Turner^ 305 ^ualHed, &c. becaofe their ages wer# 
10. There mu ft be fiftfen days inclofive ihewn, Rex Tfixity AoriAi |J 7 

* between thetejle of the firft and return 
of the fecondj^irr/baar againllbail $ : 

and the firft mdft b<j duly returipd be- • SHERIFFS OF LONDON, Ac* 

^ b«^foar d.yimtheoSw), diemdU.. thi, 

procefs is gone, for both make but one 
fiieTiS’, SMter<v. Gro/vinir, 304 

2. See a (herifiF ordered to fetetn bis writ 
{aliter an attapbm'ent, notwithftanding 
an injunSion), fFil/ox •», Aldridge^ 

• 3*5 

Ag attachment cannot ifliie for n 
refeue til) the iheriff has raturned his 
writ, Cafar v, Hult^ • XIO 

See allb Afi^rr O'. • 3^ 

Where the ftierift is indiffereat, a 
*writ is never directed to the coroners, 
ConingJbj V, Steed, 193 

6. The liigh-ftierifF returns the jury* 

thongh his underflicrifiF was .both at¬ 
torn^ and bail for the defendant, Rex 
V. Btnid^e, 247 

7. If any lawful objeftion be (by affida¬ 

vit) made to the iherift, a fpecial jury 
xn2y be ftruck by the mailer, otherwife 
the Court will not flip the (herm, 
witijout cciiient of parties, Rex <v* 
Bur ridge, , 248 


•V. Harper, ’ ’aay, 228 

11. Moved to fet afide proceedings pa a 

/cire facias, in which were many raiores 
and interlineations, but denied, Crow- 
tber V. Wheat, ^ 4 } 

12. But if any material alteration be 
made therein by the clerk, &c. after 
it is fealed, this is a mlfdemeanor, and 
punifliable, Crowther v» Wheat, 243 

13. A feire facias direded to the Iherifit 

of Middlefex will not lie on a recogni- 
aance taken at a Judge’s chamber in 
London ; but if it be enrolled at Wtjl- 
minjier, the party has elcdion. Palmer 
a». BjJield, • * 9 ° 

14. Notice muft be given upon a feire 
fai inquiry, Steed v, Latewqrd, 366 

SCIRE Fli.RI INQUIRY. 

Notice liittft be given of executing a feire 
fieri inquiry. Steed v. Lateviard, 366 

S^E R V A N T S. • 

Sei Apprentjcbs, Parish S^ettle- 
MENTS, and JosriCES* 

SESSIONS C 7 RDERS, &c. 
See Alehouses, ArraENTtcEs, Bas- 

• TARDS,Justices, Parish Settle¬ 
ments, bcc. 

1. The feffions of the peace have no ju- 
rifdidion to indift for forgfty (by th^ 
common law), Rex v. Ed<warets, 321 

2. They have no jurifdiaion in perjury 

by the common law, but have by fta- 
tute, ^ _ 

«. They have.jurifdidion dejenfpirationu 
hue, • ' , 

4. A feffions order agaiaft felling ale,^ 
^ &c. quaftied, becaule the coiffiiy was 
only in the margin, and not in the bo¬ 
dy of the order, Rex w. Aujlin, 309 
e. The llaiute 5. & 6. Edw. 6. c. 25.^ 
has not given the feffions (nc» two 


4 * 

5 * 


3 


iufticesl power to put down alehoufes *« home and pox'r^ my wife,” t 

it difcrction, * merely negative, v Dyrf. 


•slander. 

1. An adion lies for f^ing, •* G. B. 

*' IS the man who killeo my huiband,’* 
Button V. Hey^vard, 24 

2. So,* ** J\I. Hole a ftieep qf his,” innu»' 
endo the defendant’s, “ and it is not 

the firll he Hole by a hundred,” 
MuePt Cafe, 30 

So, ** he if a rafcal, villain, liar, 
fpoken of a juftice of peace, are action¬ 
able, Afaton V, Biagrave, 27® 

So an adion lies for reprefenting a 
tavern to be a bofwdy’hotfe, Plunkei <&'• 
Gilmore, *215 

So, ** he has the Pretenderk pidure 
*< in his room, and, I faw him drirR; 
*• his health, &c.” Fry w. Came, 283 
6. But not for faying, ** 1 never camt 

brcaafe 
290 
SMUG- 


5 
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SMUGGLERS. 

•• notorious fuiuggler” difchareed on 
I babtafinrpust becaufe not tried with¬ 
in two Terms after the indidment 
bond, Rtx w. Walter^ 4* ^ 

SOUTH-SEA STOCK, &c. • 

A, having purchafed dock for 7(0!. 
entrails B, her broker with the orders 
and fninates; B. gets another ta per« 
fonate A, and fells the ilock to C, for 
994I. and having^trfnsfcrrcd it leaves 
the kingdom ; A hcasing of the fraud 
forbids C. to part with the flock ; but 
C. notn itliitanding u-lls it to D. for 
1090I. and /) Jjells it to E. for (tool. 
A, brii\g$ trover againft C. and reco> 
vers 7501.* damages. Monk *0. Gra~ 
banif ^ 9 


2. The king cannot Hb devefted of any 
of his prerogatives by the ■general 
words of a ilamte, 6. 8 

3'. Though the words of an aft are gene¬ 
ral J yet to avoid an apparent injury* 
they lhall be fpecially condrued, 7 

4. And 'die general words of a fl2{tute 

may bequ-Uilied < r rclfrained by fub- 
fequent claufes or fentenCcs, 8 

5. The Habeas Corpus Ail being fuf- 

pended, the Court declared tiiey had 
rfo diferetinnary power to bail. Sec. 
Rex V. Lord Orrery t 96, 97 

6. Where a ftatute direfts a conviftion * 
to be on oath, a confelHon of the of¬ 
fence is fuhicient, Rex v. Gage, 6j 0 

7. See alfo Rex nt.Thorogood, 179 


Stock mull be transferred, or tendered 
to be transferred, before the other par<y 
is obliged to part u ith his money. Lock 
V. Wright,, 42 

3. Tenders, transfers of (lock, &c. when 
and hew to be nude, and hdW to be 
pleaded, &c. ‘69, 70, 71. 2*8. 292. 

381, &c. 

4. See a judgment 'againft a South-Sea 
direftor let allde, Saladine v. yacob- 

•Jon, , * 291 

5. See farther of South-Sea cotjtrafts, 

&c. 173. 218. 232, &c. 

STAMP DUTIESt &c. 

1. On a conviftion of forging the (lamps, 

a rule deniad for making-up the re¬ 
cord with an arrell of judgment, Rex 
•V. Selfe, ^ • 45 

2. Motion to fet alide two verej^fts, d)e- 
caufe the dijlringas's were not llamped, 
&c. but denied, bccaufe they were 
ftaniiped before the postea was 

I brought in, Taylor v. Lbhe, 226 

3. See dn expofmon of the aft 5. & 6. 
WUl. 3. c. 21. that writings arc not 
to be evidence till ftamped, Rex v. 
Bijhop of Chejfer, 


PARTICULAR STATUTES EXPLAIN%D, 

Edward the First. 

Me, •ton, cap. I. (Of Dower), 25 

Gloucejhr, c. 1. (Damages), 25. 315 
34. Edwj I. c. I. (De Terris Menfuran- 
* 270, 277 , 

Richard the Secokdi • 

15I Rich. 2. c. 2. (Forcible Ehtry), 65 

Henry the Fiftk. 

I. Hen.^.c. 5. ^Addition), ^2 

Henry tiIe Seventh, 

3. Hen. 7.*c. 10. (Coils, &<•.), 314 

Henry the Eighth. 

^23. Hen. 8. c. 15. (Paupers), 344 

23. Hen. 8. c. 21. (Faculty), 364 

26. Hen. 8.*c. 6. (Wales), 136 

28. Hen. 8. c. 15. (Piracy), 74 
34. &*3S. Hen. 8. c. 26. (Whales), 13S 


Edward ths«Sixth. * 

365 , 5. & 6.^Edw. (J. c. 25. (Alehoufcs), 309 


* STATUTES. 

CENiRAL RULES FOR EXPOUNDING 
STA*TUT£S. 

I. Statutes are to be expounded by (the 
rules and rcafons of) the common law. 

• fli 


Qu SEN Elizabeth. 

^5. Eliz. c. 9. (Perjury), 179 

18. Kiz. c. 3. (fiaftardy), 4* 

43. Eliz. c. 2. (Poor), 39. 344, 345 



A TABLE OF FAlNCIPAL MATTERS. 

James t?ie First. 6.Geo. I.c. 12. (Bankrupts),* 34S 

3. Jae. l^c. 8. (Bail in Error), 79, 237 Geo. t. c. 13. (Combinativ..^! <Jf Tay. 
ai^ac* 1. c. 19. (Bankftipts), 4C^ lors), 10-11 

• Charles the Second. 

16. & 17. Car. 2. c. 8. (Jeofailes), 198. 

. 356 

22. & 23. Car. 2. c. 9. (Of FullCofts), 

47 * ^ Geo! 1. c. 19. (Prefervlng the Game), 


10, It 

c. 1. 5. (Soutb-Sfa Birec* 
4ors), 291 

JL—c. 29. (Pardon), 103 

. . .— felT. 2. c. 1. (Regiftering 

Contrafts), 173. 232 


238 


William THE Ihird. # . 

f . ,Tr-ii /n r 9* Geo. I. c. i. (bufpcnding Haotas 

6. & ^ Will. 3. c. 11. (Profane Surfing. J ^ i' 6 

& 9. Wm. 3. c. II. (VexatiousSuits), Duties. 

*‘*5 SUMMONS.* 

» .c. 17. (Efcapes by Mar- 

ftral), 


Alehouses and Justices. 

vv;ii iRSlIcnf Vv- 1. Where a fummons muft be fet fortif 

5. & .0. Will. 3. c. 17. (BJls of Lx- 

cKange), 373 


in the order of juilices. Sec. Rex <v. 

,0 T> 3 * 4 » 

■ c. 23. (. t. mp ^u^ See alfo iSfAT «v. , 309 

.o”& 11. Will. 3. c. 23. (Felony), 165 3 - W' 1 "= J^ndant be not rummoned, it 
j j V / Miilbehaviour in the juftfees, for 


Queen Ank^. 


which «an information lies, Rex v, 
• ^ ,« •/!♦ XT . N Venables, 378 

^ 3. & 4^ Anne, c. 9. ( romi^ory o es , order of baftatdy quafhed, for not 


4 . Anne, c*. 16. (Amendment of t^e 

•Law), 356 

•4. & 5. Anfie, c. 16. (Amendment of the ^ - 

Raw), 7 ?* ‘ 9 ^- ^ 5 * 3°3 Though Sunday is included in notices for 

5. Ann^, c. 14. (Prefyving the Game), triais, See. yet it is not included in the 


fetttng forth that the putative father 
was fummoned, Rex v, Clegg, 4. 

• SUNDAY. 


c. 3*1. (Felony), 
e.Aone,c.i6. (Brokers) 


63 four days rules to plead, &c. Lord Co^ 

264 ningjb/s Cafe, •’ 46 

SURPLUSAGE. 


V» 4a****'^/ w. w - - ^ ^ XV X xj V/ w XX v-r x.;«« 

8. Anne, c. 9. (Duty on Candles), 319^^ ifenfible word. iP furplufage, 

* ^ (hall not vitiate an indiflment. Sec. 

9. Anne, c. 14. Gaming). 57. Rex v. Harris, * 3*7 

^ 2. And whcre*the error is in a word ofj 

furplufage, it fhall not vitiate a judg« 
ment, } urner v. Mojfe, 5/7 


187 

C 20. Warranto^ 38. 
V3* 133-203- 

_ ^ 

• Gboro» the First. 

S I Geo. 1. C. 13. (Popilh ^ecufanj?), 44, 

V 


T. 


c. 48. (For preferving Trees), T A X ^.S. 

Nijites to church and poor arc not to be 
. r:<.n f c. !?• (Sheriffs), 187 efteemed taxes on lands, ^heed ««, 

34. W..., TENDlkr 



ifc t AStS or PRJNCl?At 4f ATT*J*i 


'Tender. 

Anr>Pi.'iA|* SovTH-StA Stock, 3, 3. 


ipfinm'i avtifliflmdentire^:*, 
mages, the judgment was orrefted, 

I, Tender* how to be made or pleaded, f c 4 a 

69. 70, 71. 318/ 319. 393 cafe fer deftroyiHf 

twi. J J t • J^-4!L the^lamiiff»s common m fix acres; a 

..Where a ume ud pUce is agreed * j„«Scatil)ii in three «»es only is ilL 

Kv a«ri fhaei/ nnfh nu>,sf. ni9 / . *V 


. hjr the Mf^s, and they both meet, he W 
who pleads a tender muft alfo ihew 




that 4e other refufed» &Ch) but if one 7 * Trcipafs agamit two, for taking cittle 

pd converting them:.one fuffers 
j«d?ment hv default, the other juftifiei 
by diftrefs tor rent due to him who 
fpfFered judgment; and to the con- 
verfion pleaded the plaintifPs licence 
to fell ; which is found for him: the 
plaintiff liow cannot have Any bent^C* 
^f the judgment, for it does not appear 
he had any caufe of adion, JB/m v,, 
Greenjitld, “aig' 

TROVER, Ac. , 

See Trespass. 

> In trover and adions for daniages, flo 
leave to bring the* thing taken into 
court, Iluxer v. Gapaut Xfii^ 


of them is not there, that muft be fet 
. ibrth by the other, add that he wasr^ 
‘ ^re a tStuUt, 19^ Ste 70,71. 2x9. 

392 

T*R A D E Sd 

Mafic is no trade; but a fciencC, Sempa- 
np of Mitjkiani VtJSreen^ 211 

'TRAVERSE. 

■See Pleas. 

The profecutor may plead ^demur) t\>, 
or traverfe the fiids in the return of a 
mandamutt Kex v, trinity Chapel» 28 


TREASON. - ... . 

^ 2. An adion of trover lies here toi; a 

Sr# Indictments and OutIawry. convcrfionin/r#W,^«/Ww.^fl«* 
1. One attainted thereof, and executed Mo/est • , • 3 ** 

in MiddUfvct tiiough the fads Igid in j.wFor the plaintiff may lay tjie conver- 
^Jijfext Rex v, hayete, 94 fion here, and prove it was done in 


3. An intention to levy war is an overt 
ad to kill the king, iJ#.r v. Layhr, 92 

See Of CiTALLaNCis, &c« , S*6 

T S P A S S; 

See an adion of trefpafs laid with a 


COnverfion, Biggs v. Greenfield^ 


217, 

,?i8 


8. Where the original ad was a wrong 

• -1 •a - * It...... 


If eland ; but this is otherwife in local 
adions, IValrond v. Van Mofes, 

4. In trover, the converfion is the point 
in ifliie, for whkth a certain tine and 
place mpft be alledged^ Huxer w. Ca- 
pan, • 177 

See trover for South-Sea fiock tranf. 
ferred to the defendant by one wfio 
perfonated the plaintiff, Monk v. Gra* 
ham,^ - R 


in itfeif, there trefpafs 'vi et artnU lies, ^ trover'for a4rfe, if the inn-kceper- 
R^nolds V, Clark, ^ *75 , feize for feve^al. nights, it is evidence 

fg. *Bat whore an injury is in confequence of sonveMioii, Jotter v* thurloe, 172*. 


«of 4 lawful ad, it muft be trefpaTs on. 
'the cafe, Rynolds v, Clark, zj2 ' 

4. In trefpafs quote elaufum frtgit, and all 
local adions, the plaintift cannot prove < 
a'trefpafs anywhere but where it is laid 
i» th€ declaration, nor lay it any¬ 
where but where done, IValrond v. 
Vem Mofis^ 

Treipafs for entering the houfe of A, 
t> aii4 Uking the good^ of B* ad damnum 


7, ThoughwJic may detain a horfe fsx 
one night’s meat, yet’Hie cannot*fell it 
and ,pay himfelf; if he do, it is a 
converfion, 17a 

8* In trovet for a ring, moved to bring 
it into court denied ; but leave was to 
anj^nd the declaration, Huxer v, Ga- 
paa, 

TRIAE. 








